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Hatey, by his Guardian, Poison, v. TRoEsTER, Appellant. 


Contract of Person of Unsound Mind. An exchange of property 
made by a person of mind so unsound, that the want of mental ca- 
pacity is apparent to any one of ordinary prudence and observation 
conversing with him, is of no validity. A guardian subsequently ° 
appointed may recover the property of the insane person without 
tendering back that received by him in the exchange. 


Appeal from Macon Circuit Court——Hon. ANDREW ELLIson, 
Judge. 


AFFIRMED. 


J. L. Berry and C. P. Hess for appellant, argued that 
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an insane person’s contracts prior to office found are, like 
those of an infant, not void but voidable, and before he 
can recover, he must place the other party in statu quo, citing 
2 Kent Com., (10 Ed.) pp. 606, 607; Jackson v. Gumaer, 2 
Cow. 568 ; 28 Am. Rep. 610; Loomis v. Spencer, 2 Paige 153 ; 
Canfield v. Fairbanks, 63 Barb. 461; Lancaster Co. Bank v. 
Moore, 78 Pa. St. 407; Wilder v. Weakley, 34 Ind. 181; Mat- 
thiessen v. McMahon, 38 N. J. L. 536; Behrens v. Me Kenzie, 
23 Iowa 333; Rusk v. Fenton, 14 Bush 490. It would be 
a fraud on appellant, under the circumstances shown in 
this case, to permit the respondent, not a lunatic, but a man 
of weak mind, to take the property of appellant, dispose 
of it, or place it beyond his reach, and then come back 
upon him and recover in this action. .It is not pretended 
that appellant was notified before his trade with respond- 
ent or had any knowledge whatever of respondent’s condi- 
tion; and it is clear from the testimony, that appellant did 
not know, or even suspect any want of competency of re- 
spondent to contract. 


B. R. Dysart for respondent, argued that the evidence 
tended to show that both the appellant and his agent, 
Brown, knew that they were dealing with an insane man, 
und that in all cases where the insanity is known to the 
other party or might have been discovered by ordinary dili- 
gence, the courts will compel him to rescind the contract 
and return the consideration to the insane person, citing 
Tolson v. Garner, 15 Mo. 494; Bishop on Contracts, §§ 
294, 295; Farley v. Parker, 6 Oregon 105; s. ¢., 25 Am. 
Rep. 504; Dexter v. Hall, 15 Wall. 20; Henry v. Fine, 23 
Ark. 417; Lancaster Co. Bank v. Moore, 78 Pa. St. 407; s. 
c., 21 Am. Rep. 24; Rusk v. Fenton, 14 Bush 490; s. ¢., 29 
Am. Rep. 413; Bishop on Contracts, § 267; Betts v. Car- 
roll, 6 Mo. App. 518. 


Norton, J.—This is an action of replevin commenced 
before a justice of the peace to recover the possession of 
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a horse, on the trial of which plaintiff obtained judgment, 
and on appeal to the cireuit court of Macon county judg- 
ment was again rendered for plaintiff, from which defend- 
ant has appealed to this court. It appears from the evi- 
dence that on the Ist day of February, 1876, plaintiff, Hal- 
ley, exchanged horses with defendant, and on the same day 
exchanged the mare he got of defendant to one Brown for 
an old and worthless pony. Ina short time thereafter R. 
F. Polson, the present guardian of plaintiff, brought the 
said pony to Troester and demanded the horse he got of 
Halley in the exchange, on the ground that Halley was in- 
sane and incapable of making contracts. On the 6th day 
of February, 1876, Polson was appointed guardian and 
curator of the estate of said Halley, he having been ad- 
judged to be incapable of managing his own affairs, and 
on the 9th day of February, 1876, as such guardian, com- 
menced the present suit to recover the horse given by Hal- 
ley to Troester for his mare. There was no conflict in the 
evidence in reference to the mental condition of Ifalley, 
and it shows clearly that Halley had no capacity either to 
make contracts or transact business, and that his want of 
capacity in this respect was apparent to any person of or- 
dinary prudence and observation who might converse with 
him. The evidence also showed that the defendant made 
the exchange of horses through one Brown, as his agent, 
and immediately after the exchange, if not cotemporane- 
ous with it, Brown received from Halley the mare Halley 
received in exchduge, giving Halley therefor an old, worth- 
‘ess pony, and that soon after, and on the same day, defend’ 
ant saw Ilalley with the worthless pony and was fully in- 
formed that plaintiff was insane and not capable of trans- 
acting business. 

Upon this state of facts the court instructed the jury 
as follows, on behalf of plaintiff: “If the plaintiff, at the 
time he contracted with the defendant for the exchange of 
horses, was a person of unsound mind and incapable of 
comprehending the business in which he was engaged and 
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the nature of the contract he was making, then such con- 
tract is of no validity, and if it further appears from the 
evidence that the horse in controversy was demanded by 
the guardian of the plaintiff before the commencement of 
this suit, then the finding should be for the plaintiff.” The 
giving of this instruction is relied upon as a ground of re- 
versal, as well as the refusal of the court to give the fol- 
lowing asked by defendant: “If the plaintiff, James F. 
Halley, traded his horse to defendant for defendant’s mare, 
and then traded the defendant’s mare to Hayden Brown, 
he cannot maintain this action, until he produces and ten- 
ders to defendant the mare he got of defendant and 
demands a rescission of his contract with defendant. The 
trade afterward made by plaintiff, Halley and Hayden 
Brown, was not void but voidable, and the said Halley, or 
his legal guardian only, could rescind such trade on the 
ground of imbecility of mind of plaintiff.” 

The case of Tolson, Admr., v. Garner, 15 Mo. 340, by 
which the trial court seems to have been guided in giving 
and refusing instructions, fully warranted its action in that 
respect. The case referred to goes further than the trial 
court did in this case, for there a recovery was allowed 
upon an instruction telling the jury that if they believed 
Mrs. Tolson, at the time the bill of sale was executed, was 
of unsound mind and not capable to contract, that they 
must find for her administrator. The right to recover was 
neither predicated on making a demand nor an offer to 
return the consideration. Judgment affirmed. All con- 
‘cur, 
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First NatronaL Bank or Trenton v. GILLILAN, Appellant. 


1. The Instructions given by the circuit court upon the last trial of 
this case being in conformity with the ruling of this court when the 
case was here before, (63 Mo. 33,) the judgment is affirmed. 


bo 


National Banks: DEALINGS BEYOND THEIR CORPORATE POWERS. 
The maker of a non-negotiable note discounted with a National 
bank cannot question the right of the bank to recover on it, on the 
ground that National banks have no right to deal in that kind of 


paper. 


Appeal from Grundy Circuit Court—Hon. G. D. Buregsss, 
Judge. 


AFFIRMED. 
Shanklin, Low §& McDougal for appellant. 
W. P. Hall and C. A. Winslow for respondent. 


Napton, J.—This was an action on the following con- 
tract : 
Trenton, Mo., May 23rd, 1874. 
Ninety days after date we promise to pay to the order 
of Robert L. Gillilan, $2,200 for value received, with in- 
terest after maturity at the rate of ten per cent per annum 
at the First National Bank of Trenton, Missouri, and if 
not paid at maturity, and the same is placed in the hands 
of an attorney for collection, we agree and promise to pay 
an additional sum of ten per cent as an attorney’s fee. 
Rospert L. GILLILAN, 
SAMUEL Gay, 
NATHAN GILLILAN. 


This paper was indorsed by Robert L. Gillilan to the 
plaintiff. The defendant Nathan Gillilan denied the exe- 
cution of this obligation, and asserted that his name was 
signed to said instrument by said Robert L. without any 
authority so to do. The cause was dismissed as to Gay, 
and the case was tried by a jury who found a verdict for 
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plaintiff for $2,326.22. The evidence was conflicting. The 
tendency of the plaintiff’s evidence was to show an express 
authority in Robert L. to sigu his father’s name to such 
obligations. This was in truth the only issue in the case. 
The testimony of the bank officials, Bradley, Carnes and 
Moberly, proves, if not contradicted, that Nathan Gillilan 
on three differeut occasions repeated to these oflicers his 
wish that they should regard his son as authorized to sign, 
not only notes without the clause about attorney's fee, but 
also the latter form of instrument such as is involved in 
this suit, which latter form was adopted and uniformly 
used by the bank in July, 1873, and from that time forward. 
They testified that on three several occasions Nathan Gil- 
lilan was at the bank in person, that these discounts be- 
gan in 1872 and ended in 1874, that during this period 
from eighteen to twenty-four notes were discounted, that 
Nathan signed several of such notes himself, upon which 
he obtained money for himself. It further appears from 
the testimony, beyond dispute, that Robert L. was a son of 
Nathan, but had a family of his own, and lived from two 
to four miles from his father, and that Samuel Gay was his 
nephew and also had a family and lived from four to six 
miles from Nathan. And it appears that Nathan had him- 
self signed a note for $650, upon which the names of Gay 
and his sons Robert and George were also appended. On 
the contrary, Nathan Gillilan denied that he had ever no- 
ticed the change in the form of the notes taken by the 
bank, that he ever told any of the bank officers that Rob- 
ert L. was authorized to sign his name; and testified that 
he told them he and his son Robert considered themselves 
good, that he was getting old and could’nt indorse any 
man’s paper, that he never had but one note in plaintiff’s 
bank and that was the note for $1,650, and its renewals, 
which he afterward paid off. Gay also testified for defend- 
ant, that he borrowed on the note now in suit $800, and 
gave his note for it, and Robert L. borrowed the other 
$1,400, that he found his note canceled and the one note 
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for $2,200 substituted. In rebuttal, Carnes, the cashier, 
stated that Gay’s testimony was untrue, that he knew noth- 
ing of Gay’s getting $800, and Robert L. $1,400. 

The court gave the following instructions for the 
plaintiff: 1. If the jury believe from the evidence that 
Robert L. Gillilan signed his own name and that of Nathan 
Gillilan to the instrument in suit, they must find for the 
plaintiff against both the defendants; provided they further 
find that the name of said Nathan was so signed by his 
authority or direction, or with his consent. 

2. If the jury believe from the evidence that defend- 
ant, Nathan Gillilan, authorized Robert L. Gillilan to get 
money from plaintiff and sign or use his name to the in- 
strument sued on therefor, and that said Robert did, in pur- 
suance of such authority, borrow of plaintiff $2,114.75, and 
to secure the payment thereof did make the instrument 
sued on, signing the said Nathan’s name thereto as a maker 
of said instrument, then they must find for the plaintiff 
$2,114.75 as against both the defendants, and an attorney’s 
fee of ten per cent of that amount added thereto. 

To the giving of said instructions the defendant, Na- 
than Gillilan, objected. The court overruled said objection 
and defendant excepted. 

The court also gave the following instructions for de- 
fendant: 1. Notice of the form of the contract used at 
plaintiff’s bank received after authority had been given by 
Nathan to Robert L. Gillilan to sign his name at plaintiff’s 
bank, if such authority was given, cannot avail plaintiff. 
The burden of proof is upon the plaintiff to show that 
Nathan Gillilan had full knowledge of the form of the 
contract in general use by plaintiff at the time such au- 
thority to sign his name was given, if it was given. 

2. In making up their verdiet the jury will reject all 
evidence in regard to notes executed to parties other than 
the plaintiff. 

3. Unless the jury find from the evidence that Rob- 
ert L. Gillilan, at the time of the execution of the con- 
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tract in suit, had authority to sign Nathan’s name to such 
an instrument, they cannot find for plaintiff, even though 
said Nathan may have promised to pay other instruments 
to which his name had been signed by said Robert L. 

The court refused the following instructions offered by 
defendant, and defendant excepted: 4. General authority 
to sign his name to an instrument for money borrowed of 
plaintiff would not authorize Robert L. Gillilan to sign 
Nathan Gillilan’s name to the contract in suit. 

5. Under the pleadings and the evidence, the jury 
must find for the defendant, Nathan Gillilan. 

6. The evidence alone that notices of the maturity of 
notes in evidence were mailed to defendant, Nathan Gilli- 
lan, is not sufficient to raise the presumption that he re- 
ceived them. 

7. Although the jury may find from the evidence that 
defendant, Nathan Gillilan, gave Robert L. Gillilan au- 
thority to use his (Nathan’s) name in borrowing money of 
the plaintiff, yet such authority would not authorize Rob- 
ert L. to sigu Nathan’s name to the contract in suit. The 
burder of proof is upon the plaintiff to show that said Nathan 
Gillilan expressly authorized said Robert L. Gillilan to sign 
his name to the contract in suit, or that he authorized him 
to borrow money and sign his name to a promise to pay ° 
the same, with full knowledge of the form of the contract 
in use by plaintiff at the time, and the fact, if it is a fact, 
that said Nathan himself signed two contracts for money 
borrowed by him at plaintiff’s bank, similar in form to the 
contract in suit, is not of itself sufficient to show that he 
had knowledge of the fact that contracts of that form were 
generally in use by plaintiff’s bank. 

8. Although the jury may believe from the evidence 
that Nathan Gillilan gave Robert L. Gillilan authority to 
sign his (Nathan’s) name when necessary in procuring 
money at plaintiff’s bank, yet such authority is not sufli- 
cient to authorize Robert L. Gillilan to sign the name of 
Nathan Gillilan to the instrument here sued on, and unless 
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the jury find from the evidence that Robert L. had au- 
thority to sign the name of Nathan to an instrument of 
writing of the nature and character of this instrument 
here sued on, they ought to tind for the defendant, Nathan 
Gillilan. 

®. Although the jury may believe from the evidence 
that Nathan Gillilan authorized Robert L. Gillilan to sign 
his name to a note or notes, yet unless they further find 
from the evidence that said Nathan Gillilan authorized said 
Robert L. to sign his name to the contract in suit with 
Samuel Gay, they must find for said Nathan Gillilan. 

10. There is no evidence to show that Nathan Gilli- 
lan authorized Robert L. Gillilan to sign his name toa 
note as joint maker with Samuel Gay. 

Since the alteration of the phraseology of the instruc- 
tions, in accordance with the opinion of this court in 63 
Mo. 33, no questions of law are presented, and the issue 
in this case is obviously one of fact, and if properly ex- 
pounded to the jury in the instructions, there is no ground 
for interference, unless in a total absence of evidence to 
support the finding. The instructions on each side given 
by the court explain clearly to the jury the only two ques- 
tions of fact submitted to them, and the instructions re- 
fused on the part of the defendant are mere abstractions 
or repetitions of what had already been said, and only cal- 
culated to confuse and mislead. Nothing is better calcu- 
lated to mislead a jury than a multitude of instructions 
when a few will answer all the purposes. 

There were but two points of fact upon which a diver- 
sity of testimony required a finding. One was, whether 
Nathan Gillilan was apprised of the change in the form of 
the notes taken by the bank, when he authorized his name 
to be signed by Robert L., and whether this authority ex- 
tended to instruments such as is now sued on; and the 
second was whether the restrictions upon this power stated 
by some of the witnesses, would exclude Gay as not a 


member of his family. In regard to this last point, the 
6-72 
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evidence in the case now is very conclusive, although in all! 
events, it was a question for the jury. It now appears that 
if the word “ family” is understood to mean members of 
his household, then neither Robert L., his son, or Samuel 
Gay, his nephew, belonged to his family. His son Robert 
had a family of his own, and lived from two to four miles 
from his father. His sister’s son, Gay, also had a family 
and lived from four to six miles from Nathan. But he prac- 
tically explains his meaning by his acts in going on notes 
repeatedly in which Gay was also bound. The other point as 
to Nathan’s knowledge of the change in the form of the 
notes or contracts, upon which money was loaned after July, 
1873, was also a question of fact upon which there was 
abundant evidence against the defendant, and the only 
contradiction of it came from the defendants themselves. 
It was a question of veracity purely for the jury. 

In regard to the point that dealings in this kind of pa- 
per are beyond the power of National banks, the case of 
National Bank v. Matthews, 98 U.S. 621, is certainly con- 
clusive that no such question could be raised in this case. 
The judgment is attirmed. Judges Hoven, Norton and 
Henry concur. 


Suerwoop, C. J.—I discover no special difference be- 
tween this case as now presented, from what it was when 
here before. 


In another case between the same parties, submitted at the same 
time with the foregoing Naprron, J., said: The only difference between 
this case and one in which an opinion is filed is, that Samuel Gay’s name 
was not signed to the instrument here in suit, and the amount of the 
note is $1,558, payable ninety days after date. Of course there was no 
question in the case, which was discussed in the other, concerning the 
joining of Gay, as nota member of the family. In other respects the 
pleadings and evidence, and instructions given and refused are essen- 
tially the same, and the two cases were submitted together. In accord- 
ance, therefore, with the opinion in the suit for $2,200, the judgment 
will be affirmed. Judges Hoven, Norron and Henry concur. 




































OCTOBER TERM, 1880. 


Ex Parte Brown. 


Ex Parte Brown. 


1. Compulsory Production of Telegraphic Messages in 
Court: LIABILITY OF COMPANY’S AGENT TO PUNISHMENT FOR REFUSAL, 
Telegraphic messages in the possession of the officers of the com- 
pany, are not privileged communications. Noact of Congress puts 
them on the same footing with the mails; and no statute of the 
State or principle of law gives them any different standing from 
that occupied by any communication made by one through another 
to a third party, with respect to the liability of the confidant to be 
called asa witness to produce it or testify to it. The agent of a tel- 
egraph company may, therefore, be compelled by proper process to 
produce such messages before the grand jury; and no rule of the 
company can excuse him from liability to punishment for refusal so 
to do. 

2. : CERTAINTY OF DESCRIPTION OF PAPERS REQUIRED IN SUBPGENA 
puces TeEcuM. A subpcena duces tecum to compel the production of 
telegraphic dispatches should give a reasonably accurate description 
of the papers wanted either by date, title, substance or the subject 
to which they relate. The following description is not sufficiently 
certain: Dispatches between Dr. J.C. Nidelet and A. B. Wakefield, 
and William Ladd and J.C. Nidelet, and William Ladd and Dr. 
Nidelet, between Warren McChesney and A. B. Wakefield, between 
Warren McChesney and J. C. Nidelet, between the latter and John 
S. Phelps, between A. B. Wakefield and John 8. Phelps, between 
the latter and William Ladd, and between Geo. W. Anderson and 
A. B. Wakefield, sent or received by or between any or all of said 
parties within fifteen months last past. 





Habeas Corpus. 
Edmund T. Allen for the petitioner. 


1. There was no fact stated in the application for 
the subpeena duces tecum, or in the subpeena prayed for, or 
in the report of the grand jury, upon which the commit- 
ment issued, tending to show: 1st, That the papers called 
for were in existence. 2nd, Thatif in existence, they were 
necessary evidence in any matter pending before the grand 
jury. 3rd, That if in existence, they were relevant, or 
material, or competent evidence in any matter pending be- 
fore the grand jury. 
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2. The subpeena required the production of all the 
telegrams which had passed between the parties named, 
during the period mentioned, without reference to whether 
or not they were relevant or competent evidence. 

8. The papers called for were ordered to be produced 
and exhibited, not to the court for its determination as to 
their relevancy or competency, and their consequent ex- 
posure, but to a grand jury, a body unauthorized by law 
to exercise any such judicial function. 

4. The issue of such a subpeena, under such circum- 
stances, was prohibited by the 11th section of the bill of 
rights of this State. (a) History of this provision and its 
effects. Wakely r. Hart, 6 Binney 316, p. 319; No. 84 
Federalist, (Ed. 1864,) p. 631; Story Const. Law, $$ 304, 
1838, 1861; Pomeroy Const. Law, § 238. (6) The first 
clause is complete in itself, and forbids any unreasonable 
search or seizure. (c) It is left to the judiciary to deter- 
mine what are reasonable searches and seizures, and what 
is probable cause for making a reasonable search. (d) Any 
interference with the books and papers of a persoi, uot a 
party to any proceeding pending in court, is unreasonable, 
unless: Ist, His books or papers are necessary evidence 
in such proceeding. 2nd, They are material and compe- 
tent evidence in the investigation pending. Thus, the same 
rule is deduced from an analysis of the 11tb section of the 
bill of rights as was attained by Mr. Hitchcock from Amey 
v. Long, 9 East 473, in his paper in 5 South. Law Rev. (N. 
8.) 473. Hall v. Young, 37 N. H. 134; Morrison v. Sturges, 
26 How. Pr. 177; Wilkie v. Moore, 17 How. Pr. 480, People 
v. Rector of Trinity Church, 6 Abb. Pr. 177; Commercial 
Bank v. Dunham, 13 How. Pr. 541; Davis v. Dunham, 13 
How. Pr. 425; Cassard v. Hinman, 6 Duer 695; Smith et. 
Mc Donald, 50 How. Pr. 519; C. C. R. R. Co. v. 23rd St. R. 
R. Co., 53 How. Pr. 45; Mott v. Consumers’ Ice Co., 52 How. 
Pr. 150. The court could not delegate to the grand jury 
the delicate function of passing upon the necessity for and 
the relevancy of these papers, and the resulting reason- 
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ableness or unreasonableness of their production. Whit- 
comb’s case, 120 Mass. 118. 

5. The statute imposing secrecy upon the grand jury 
affords no reason why the court should not have been put 
in possession of all the facts, necessary for it to determine 
the reasonableness of the demand for these papers. If 
such was its intention, it must yield to the constitutional 
provision. People v. Kelley, 24 N. Y. 74; s.¢., 1 Am. Law 
Reg. (N. 8.) 534. 

6. lLlistory of controversy as to production of tele- 
grams by the telegraph company, under subpcenas duces 
tecum, so far as relates to their immunity astelegrams. JU. 
S. v. Babcock, 3 Dill. 567; Barnes’ case, in Congress; Smith’s 
case, Kansas Legislature. (1) Importance and extent of 
telegraphic communication. Pen. T. Co. v. W. U. T. Co., 
96 U.S.9. (2) Comparison with letters in mails. (3) Im- 
munity of letters rests upon 4th Amend. Fed. Const. £z 
parte Jackson, 96 U.S.733. It has “ grown out of the cus- 
tom of the people.” Lieber’s Civil Liberty and Self Gov., 
vol. 1,°ch. 9; English Ilistory of “ Free Letter;” May’s 
Const. History, vol. 2, p. 279, et seg; Chamber’s Encyclo- 
pedia, Article Post. (4) Immunity of letters does not rest 
simply upon a trust assumed by the Government. It is an 
inherent right, and relates to letters in transit, whether in 
the mail or by private carrier. U.S. R.S., § 3993; Moe 
R. S., $$ 1584, 1585, 1586. (5) As a method of commun- 
ion, it is a primordial right. Lieber on Civil Liberty, etc., 
ch. 9, p. 108, et seq; Ch. 22nd, pp. 287, 288, 290; Lieber’s 
Political Ethics, (2 Ed.) § 47, p. 183; also § 34, p. 162; § 
55 p. 200; § 56, p. 202. (6) As methods of communion 
the letter and telegram, so far as the incidents of trans- 
mission are concerned, should stand upon the same basis. 
(a) That the government sends the letter, and a private 
corporation the telegram, does not affect the principle. 96 
U.S.1. (6) Objections of inconvenience, such as that the 
courts would be debarred trom access to evidence, are not 
ralid. Lord Lyttleton’s argument in House of Lords, 15 
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Hansard’s Parl. Hist., 1355, 6 e¢ seq. Same argument 
made in favor of general warrants of arrest, and whole- 
sale seizure of books and papers. Parl. Iist., 1402; Id., 
vol. 16, pp. 8,10. The courts, since the last century, have 
gotten along without letters abstracted from the mail. 
They will do equally well without the telegram taken from 
the telegraph office. It has been thought better that the 
State should be unable to punish crimes in certain in- 
stances, than that the rulers should have the power, through 
a perversion of judicial proceedings to oppress and wrong 
the people. Pomeroy on Const. Law, § 257; Cooley on 
Const. Lim., (4 Ed.) 303; 18 Am. Law Reg. 65. 


J. G. Lodge also for petitioner. 


1. A subpeena duces tecum will only be allowed to 
issue upon a reasonable showing that the papers sought 
exist, and that they are not privileged, and that they are 
necessary and material in the case in which they are sought 
to be used. In every instance it is a question for the judge 
to whom the application is made for the subpeena, to de- 
cide upon grounds of “reason and equity” whether it 
should issue or not. Amey v. Long, 9 East 473,484; U.S. 
v. Babcock, 3 Dill. C. C. 567. 

2. Petitioner isa mere servant of the telegraph com- 
pany, having no control over any message in the office of 
the company. All messages are in the possession of the 
company; and its rules forbid the petitioner from deliver- 
ing messages to any one except the person addressed. He 
cannot take them before the grand jury without disobey- 
ing the orders of the company. Bank of Utica v. Hillard, 
5 Cow. 419; Bank of Utica v. Hillard, 5 Cow.158; Crowther 
v. Appleby, L. R. 9 C. P. 23; Earl of Falmouth v. Moss, 11 
Price 455; Attorney General v. Wilson, 9 Simons 526; Lee 
v. Angas, L. R. 2 Eq. 59; Wright v. Mayer, 6 Ves. Jr. 280; 
McCann v. Beere,1 Hogan 129; 2 Daniels Chancery PI. 
und Prac., 13876; Miles v. Dawson, 1 Espinasse 405; Bate- 
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son v. Hartsink, 4 Espinasse 43; Austin v. Evans, 2 Man. 
& Grang. 430; LaFarge v. LaFarge Fire Ins. Co., 14 How. 
Pr. R. 30; Woods v. DeFiganicre, 16 Abb. Pr. R. 160; Mur- 
ray v. Walter, 1 Cr. & Ph. 114. 


J. L. Smith, Attorney-General, for respondent. 


1. Telegraphic dispatches in the possession of the 
officers of the company are not privileged communications, 
and their production can be compelled as other writings. 
Henisler v. Freedman, 2 Pars. Sel. Cas. 274; Scott & Jarn. 
on Tel., § 378, note; State v. Litchfield, 58 Me. 267; Bank 
v. Bank, 7 W. Va. 544; U. S. v. Babcock, 3 Dill. C. C. 567 ; 
Ince’s case, 20 Law Times (N. 8.) 421; Ex Parte Brown, 7 
Mo. App. 484; s. ¢., 8 Cent. Law Jour. 378; Scott & Jarn- 
agin on Tel., § 377, et seq; 5 Congressional Record, pt. 1, 
44th Cong., 2nd Sess., pp. 325, 330, 852, 358, 459, 449, 452, 
455, 476, 477, 512, 514, 602, 608, 629, 631, 678, 694. 

2. It would be an anomaly, indeed, if a private cor- 
poration could make a rule which, in terms, nullifies 
process issued by a court of justice; and when the law 
demands and calls for certain evidence, a telegraph com- 
pany can defeat that demand by a rule enacted by itself. 
This was no reason whatever for a refusal to obey this writ. 
Ince’s case, 20 Law Times (N. 8.) 421. It is of no conse- 
quence who has the legal custody of the writing, if it is 
in the actual possession of the witness. Amey v. Long, 9 
East 473; Chaplain v. Briscoe, 5 Sm. & Marsh. 198, 208, 
See remarks of Mr. Knott, 5 Cong. Ree. 358. 

3. The statement in the application for the subpena 
that the telegrams are in “the possession of said Brown 
and are needed as evidence, and are material in certain 
matters now pending before the grand jury now in session 
and over which they have jurisdiction; said matter and 
inquiry being had with a view of finding an indictment,” 
is at least a prima facie determination that the telegrams 
are in the possession of the witness, and that they are ma- 
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terial to a matter now pending before the grand jury, which 
they are investigating with a view of discharging their 
sworn duty. This complies with even the most extreme 
view that has of late been taken against the sufficiency of 
general descriptions of papers sought to be reached by 
subpeena duces tecum. Hitch. on Inviol. Tel., p. 36, et seq. 
“The papers are required to be stated or specified only 
with that degree of certainty which is practicable, consi«l- 
ering all the circumstances of the case, so that the witness 
may be able to know what is wanted of him, and to have 
the papers on the trial, so that they can be used, if the court 
shall then determine that they are competent and relevant 
evidence. * * Whena party wants the production 
of a paper, document or book, he must specify it with as 
much particularity as is practicable ; he must state what it 
is; he must make a prima facie showing that it is in the 
possession of the other party, and that it is material. * 

* The writ describes with sufficient particularity, 
indeed, with all the particularity that seemed to be prac- 
ticable, under the circumstances, the very messages that 
are wanted.” U.S. v. Babcock,3 Dill. C. C. 566; Barnes’ 
case, 5 Cong. Rec. 858, 477, 514, 602. 

It would be a matter of utter impossibility to give a 
more definite description of the desired evidence than is 
contained in the subpena. The investigations of a grand 
jury are ex necessitate secret, and heavy penalties are im- 
posed upon all who give publicity to its proceedings. The 
object of this is obvious, and the rule is necessary to pre- 
vent the utter failure of justice in every instance. When 
an application is made for a subpoena duces tecum, that ap- 
plication goes upon the record and is open to the inspection 
of every one, and when a subpena is issued and delivered to 
the sheriff, it is public, and there is no obligation upon 
either the officer who is charged with its service, or the 
witness upon whom it is served, to keep secret its contents. 
If, then, the petitioner’s contention is successful, the circuit 
attorney and grand jury, in order to procure a subpena 
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duces tecum, must not only state the names of the sender 
and receiver of the telegram, and its date, but also its sub- 
ject matter and its purport. When this is done, the secrets of 
the grand jury room are made public,and the guilty parties, 
whose crimes are being investigated, are very kindly noti- 
fied to put themselves beyond the reach of the process of the 
court. See, also, Morris v. Hannen, 1 Carr. & Marsh. 29; 
Burnham v. Morrissey, 14 Gray 226, 240; Beam v. Link, 27 
Mo. 261. 

4. The constitutional prohibition against unlawful 
searches and seizures has no bearing on the case. The ob- 
ject of that provision in the constitution of our State, and 
others, is to prevent searches and seizures on warrants is- 
sued without oath or information of any character. 15 
Parl. List., 1894, 1419; Barnes’ case, 5 Cong, Rec. 603, 604. 

It is not attempted here either to search anything or 
to seize any papers or person. All that is demanded is, 
that in the interest of criminal justice, the witness shall 
search for certain messages in his possession, which are 
material to the inquiry then being had by the proper tri- 
bunal, and to produce them before it. The object of the 
writ in this instance being to afford aid in the administra- 
tion of justice, in reference to acts and offenses in violation 
of penal laws, it cannot be said to be within the constitu- 
tional provision. Robinson v. Richardson, 13 Gray 454, 
457. And even if this be in the nature of a search war- 
rant, as is contended, does it not describe “ the place to be 
searched, and the person or thing to be seized, as nearly 
as may be?” It commands the witness himself to search 
for the telegrams, and does not in any manner attempt to 
lay hold of his private papers. 


Henry, J.—In the St. Louis criminal court, at the No- 
vember term, 1879, a subpeena duces tecum was issued by 
the clerk of said court, commanding the petitioner to ap- 
pear before the grand jury on the 17th day of November, 
1879, to testify in a certain matter pending before said 











SUPREME COURT OF MISSOURI, 


EX Parte Brown. 


inquest, and then and there to produce any or all telegraphic 
dispatches, or messages, or copies of the same, then in the 
office of the Western Union Telegraph Company at St. 
Louis, Missouri, of which the petitioner was manager, de- 
scribed as follows: Dispatches between Dr. J. C. Nidelet 
and A. B. Wakefield, and William Ladd and J. C. Nidelet, 
and William Ladd and Dr. Nidelet, between Warren Me- 
Chesney and A. B. Waketield, between Warren McChes- 
ney and J. C. Nidelet, between the latter and John 8. 
Phelps, between A. B. Wakefield and John 8S. Phelps, be- 
tween the latter and William Ladd, and between Geo. W. 
Anderson and A. B. Wakefield, sent or received by or 
between any or all of said parties, within fifteen months 
last past. The petitioner appeared before the grand jury 
in obedience to the summons, and having been duly sworn, 
in answer to questions propounded, stated that he had in 
his custody such messages, or copies thereof, as were de- 
scribed in the subpoena, if there were any such in the office 
of the company, but declined to search for such telegrams 
and produce them, on the ground that he was but a serv- 
ant of the company, and had no custody or control of any 
message or dispatch, except such as was given him by the 
company, which had forbidden, by its rules, managers and 
employees from furnishing copies of any original message 
or permitting such originals to be taken from the posses- 
sion of the company, except by authority of one of its ex- 
exutive officers. These facts were reported by the grand 
jury to the judge of the criminal court, and being brought 
before the court, the petitioner, persisting in his refusal, 
was committed for contempt and taken in custody by the 
sheriff of St. Louis county, whereupon he applied to this 
court for a writ of habeas corpus, and we are called upon to 
determine whether the commitment was legal or not. 
Telegraphic messages are not privileged communica- 
tions. State v. Litchfield, 58 Me. 267. No statute of this 
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1. COMPULSORY St, F Tn} ‘ 
pcompursory State, or of the United States, has made 


peLporarute Ms them so. That mode of communication is 


Sfeompanys Of recent origin, and, therefore, the common 


aeeit for refusal, law furnishes nothing but analogies for our 
guide. Telegraphic lines are not operated by the govern- 
ment, which is in no manner engaged in the business of 
transmitting telegraphic messages. It may enact laws in 
relation to them, as to other corporations, but has no busi- 
ness connection with them. On the other hand postal 
facilities were established by Congress; the mails are car- 
ried by the government through its own agents, and penal 
statutes protect communications sent through the mail. 
The entire postal system is under the coutrol and manage- 
ment of the government. There is no statute of this State 
or principle of law which places a telegram on a different 
ground from that which any other communication occu- 
pies, made by one through another, to a third party, with 
respect to the liability of the confidant to be called asa 
Witness to produce it or testify to it. There is no such 
analogy between the transmission of communications by 
mail, and their traumission by telegraph, as would justify 
the application to the latter of the principles which obtaiu 
with respect to the former; and certainly penal statutes in 
relation to the one cannot by the courts be declared appli- 
cable to the other. The facts that railroad train orders are 
generally communicated by telegraph, that a vast amount 
of trade and traffic is transacted through this medium, that 
it has become of almost equal importance in the commerce 
of this country, with the postal system, and that in a busi- 
ness sense, men are compelled to transmit communications 
by the telegraph, are for the consideration of the legisla- 
tive branch of the government in determining the propri- 
ety of placing telegraphic communications on the same 
footing with correspondence by mail, or declaring them 
privileged; but the annunciation of such a doctrine by the 
court would be an assumption of power which belongs to 
the legislative department. 
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“The right to resort to means to compel the production 
of written as well as oral testimony, seems essential to the 
very existence and constitution of a court of common law, 
which receives and acts upon both descriptions of evidence, 
and could not possibly proceed, with due effect, without 
them. And it is not possible to conceive that such courts 
should have immemorially continued to act on both, with- 
out great and notorious impediments having occurred, if 
they had been furnished with no better means of obtaining 
written evidence than what the immediate custody and 
possession of the party who was interested in the produc- 
tion of it, or the voluntary favor of those in whose cus- 
tody the required instrument might happen to be, afforded.”’ 
Lord Ellenborough in Amey v. Long, 9 East 473. This 
right of the court has not only been immemorially acted 
upon in England, but its exercise is of almost daily occur- 
rence in this country. 

The only ground, therefore, upon which the exemp- 
tion of telegrams from this process of the court can be 
placed, is that they are privileged communications, and we 
cannot declare them to be such in the absence of a statute 
so providing. The transportation of packages and parcels 
by meang of express lines, is becoming almost as great a 
necessity as that of sending communications by telegraph, 
and the two agencies are very frequently employed in in- 
timate connection, and the argument which asserts the 
inviolability of telegrams, derived from a supposed analogy 
between the postal system and the telegraph, would as weil 
apply to parcels or packages intrusted to the express com- 
pany for transportation. 

The rules of the company forbidding the petitioner 
from delivering telegrams or copies, afforded no legal ex- 
cuse for his refusal to produce the telegrams. Telegraph 
companies, it is true, are by section 13, Wagner’s Statutes, 
325, subjected to a penalty for disclosing the contents of 
any private dispatch to any person other than the person 
to whom it is addressed, or his agent; but taken in con- 
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nection with section 51, page 507, it is obvious that it is 
not to be construed as prohibiting such disclosure when it 
is required as evidence in a judicial proceeding. The lat- 
ter section makes it a misdemeanor for any person con- 
nected with any telegraph line, willfully to disclose the 
contents, or the nature of the contents, of any message 
intrusted to him for transmission or delivery to any one 
to whom it is not addressed, except a court of justice, and 
in that exception we have a legislative reecgnition of the 
amenability of custodians of telegrams to a subpoena duces 
tecum, commanding their production. It follows, if the 
court has the right to compel their production, that the 
company cannot, by any rules it may adopt, exonerate its 
agents from obedience to the judicial mandate. 

The only remaining question is, whether the messages, 
the production of which was commanded by the process, 
of Gemcieeininty, were described with sufficient accuracy, to 
popes sumuee justify the court in compelling obedience to 
tecum. it. The 23rd section of our bill of rights, 
declares: ‘ That the people ought to be secure in their 
persons, papers, houses and effects, from unreasonable 
searches and seizures, and no warrant to search any place, 
or seize any person or thing, can issue without describing 
the place to be searched or the thing to be seized, as nearly 
as may be, nor without probable cause, supported by oath 
or aflirmation.” Weare not prepared to agree with the 
court of appeals that this section has “but little bearing 
upon the present question, except by way of argument and 
illustration ;” but if it has no other bearing upon the ques- 
tion, the argument and illustrations drawn from it possess 
a cogency not to be despised. 

The section declares that the people ought to be se- 
eure, in their papers, from unreasonable searches, and 
whether a subpcena duces tecum for papers, or search war- 
rant for chattels, be issued, the spirit of that section de- 
mands that while in the latter case there must be probable 
cause, supported by oath or affirmation, with a description 
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in the warrant of the place to be searched, or the thing to 
be searched for, in the other, it shall at least give a reason- 
ably accurate description of the paper wanted, either by 
its date, title, substance or the subject it relates to, and that 
it shall be shown to the court or authority issuing the proc- 
ess that there is a cause pending in a court and that the 
paper is material as evidence in the cause. To permit an 
indiscriminate search among all the papers in one’s posses- 
sion for no particular paper, but some paper, which may 
throw some light on some issue involved in the trial of 
some cause pending, would lead to consequences that can 
be contemplated only with horror, and such a process is 
not to be tolerated among a free people. A grand jury 
has a general inquisitorial power. They may ask a wit- 
ness summoned before them, without reference to any par- 
ticular offense which is a subject of inquiry, what he knows 
touching the violation of any section of the criminal code. 
Give such a body, in addition, the power to search any 
man’s papers for evidence of some crime committed, and 
you convert it into a tribunal which would soon become as 
odious to American citizens as the Star Chamber was to 
Englishmen, or the Spanish Inquisition to the: civilized 
world. 

Here, communications, at different times within a pe- 
riod of fifteen months, sent or received by the parties 
named, are called for. The date, title, substance, or sub- 
ject matter of none of them is given, and it is utterly im- 
possible that it could have been made to appear, without 
more, that any of the messages were material as evidence 
before the grand jury. Moreover, it not only called for all 
messages between the parties named, but forall which may 
have been sent or received by either of the parties, to or 
from, any person on the face of the earth. A compliance 
with the order might have resulted in the production of 
contidential communications between husband and wife, 
client and attorney, confessor and penitent, parent and 
child. Matters which it deeply concerned the parties to 
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keep secret from the world, and of no importance or value 
as evidence in any cause, might thus be disclosed to the 
annoyance and shame of the only persons interested. In- 
cidents in the lives of members of families which the hap- 
piness and welfare of the household require to be kept 
secret, might be exposed, and offenses not recognizable by 
the law, long since committed and condoned, brought to 
light and hawked through the country by scandal-mon- 
gers, to the disturbance of the peace of society and the 
destruction of the happiness of whole households. It is 
no answer to this that the obligation of secrecy imposed 
by law on grand juries would prevent such exposure. It is 
enough to disturb and harass a man, that twelve of his 
neighbors, though sworn to secrecy, have acquired knowl- 
edge diminishing their respect for him, which they had no 
right to obtain, and they may be the very twelve men with 
whom, above all others, he most desired to be in good re- 
pute. Such an inquisition, if tolerated, would destroy the 
usefulness of this most important and valuable mode of 
communication by subjecting to exposure the private af- 
fairs of persons intrusting telegraph companies with mes- 
sages for transmission, to the prying curiosity of idle gos- 
sips, or the malice of malignant mischief-makers. 

The power of a court of equity to compel a discovery 
by any party defendant to the suit, of any document in his 
possession, or fact resting in his knowledge, material to the 
issue on trial, bears an analogy to the subpa@na duces tecum, 
and that power cannot be exercised to compel any dis- 
covery not material to the cause; and on that subject, Lord 
Loughborough, in Shaftsbury v. Arrowsmith, 4 Ves. 66, said : 
* Permitting a general, sweeping survey into all the deeds 
of a family, must be attended with very great danger and 


mischief. 


It may set up a title, not for the benefit of the 


plaintiff, but to the injury of the devisees, indulging a 
speculation to the prejudice of parties whose interests this 
court has no right to invade.” Mr. Fonblanque in his 


work on Equity, says: 


“A plaintiff by this bill, may, with- 
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out the least foundation, impute to the defendant the foulest 
frauds, or seek a discovery of transactions in which he has 
no real concern; and when the defendant has put in his 
answer, denying the frauds or disclosing transactions (the 
disclosure of which may materially prejudice his interests), 
the plaintiff may dismiss his bill with costs, satistied with 
the mischief he may have occasioned by the publicity of 
his charge, or the advantage he may have obtained by an 
extorted disclosure.” In reference to this abuse of the 
proceeding, he says: “The court alone can counteract it ; 
and in vindication of its process, must feel the strongest 
inclination to interpose its authority.” 2 Fonb. Eq. B. 6, 
ch. 8, § 1, note a. These observations are equally applica- 
ble to the subpcena duces tecum. Theabuse of the power to 
compel a discovery is sedulously guarded against in equity 
jurisprudence, and yet ten-fold greater injury could be in- 
flicted by means of a subpcena duces tecum, if it can coma- 
pel a sweeping, indiscriminate production and inspection of 
the papers of any party to the suit, or witness in the trial, 
If our bill of rights had not guarded the citizen against 
such an abuse of a judicial process, we would be inclined 
to apply to this process the wholesome restrictions which 
equity jurisprudence has placed upon the power of a court 
of equity to compel a discovery. 

The case of Babcock v. The United States, 3 Dill. 567, 
relied upon as an authority, as to the sufficiency of the 
identification of the telegrams, supports the view it is cited 
to sustain; but with the highest respect for the learning 
and ability of the judges who granted the order for the 
subpeena in that case, we cannot agree with them. Their 
opinion, delivered by Judge Dillon, is totally at vari- 
ance with our convictions on the subject. An interesting 
article on the questions discussed in this opinion, read by 
Henry Hitchcock, Esq., of the St. Louis bar, before the 
American Bar Association, published in the Southern 
Law Review, No. 4, Vol. 5, (N. S.,) has been of great ser- 
vice to us in our investigations, and is a valuable contribu- 
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tion on the subject. In the dissenting opinion of Judge 
Lewis, of the court of appeals, in Hv parte Brown, the 
question on which he differed from his associates (the sufhi- 
ciency of the identification of telegrams called for), is dis- 
cussed with great ability and clearness. 7 Mo. App. 494; 
s.¢., 11 Cent. Law Jour. 115. All the forms of this sub- 
pena to be found in works on practice, contain a particular 
description of the book, or paper or papers, the production 
of which is commanded, and this strengthens the position 
that a call for papers generally is insufficient. Our conclu- 
sion is, that the petitioner is entitled to his discharge from 
the custody in which he is held, and it is accordingly or- 
dered that he be discharged. All coneur. 


Keating v. SKILES, Appellant. 


City Ordinance—what Papers Constitute a Certain Ordinance: 
PAROL EVIDENCE. <A package of papers, consisting of eight half 
sheets fastened together with ordinary paper fasteners bore on the 
back of the eighth and last sheet the indorsement, “An ordinance 
for the establishing of the grades of certain streets.” On the face of 
this sheet appeared the title, “An ordinance to re-establish the 
grades of certain sfreets,”’ the enacting clause, a single section estab- 
lishing the grade of a single street, the approving clause and the 
mayor's signature. The other seven sheets contained what pur- 
ported to be seven sections, one upon each sheet, establishing the 
grades of as many different streets. At the bottom of the first sheet 
was a clause purporting to repeal all conflicting ordinances. In 
the record of ordinances, this ordinance appeared in the same form 
as in the original; and the entries on the journal of the proceedings 
of the common council corresponded with the indorsement on 
the back of the eighth half sheet. Held, that this sheet alone 
constituted the ordinance. It was complete and perfect in itself, 
while the others lacked the requisite indicia of authenticity. The 
mere fact of their being attached to the eighth, was not sufficient. 
Held, also, that parol evidence could not be received to show that 
the sheets had been transposed by mistake. Such evidence is inad- 
missible to point out, explain, rectify or supply any omission sufli- 
ciently to authenticate an instrument intended for a city ordinance. 
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Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


REVERSED. 


This was an action on certain special tax bills for work 
done on Bell street, Kansas City. The defense was that 
the street had not been brought up to the grade fixed by 
ordinance, and the evidence showed that the surface of the 
street was two and one-half feet lower than the grade es- 
tablished by ordinance No. 5205. To overcome this de- 
fense, plaintiff undertook to show that ordinance No. 5205 
had been repealed by ordinance No. 8449, and the grade 
of Bell street established by this latter ordinance on a dif- 
ferent level. For that purpose he offered to read as ordi- 
nance No. 8449 a package consisting of eight half sheets 
of paper, all the writing on which was in the same hand, 
except the smali portions hereafter mentioned. The sheets 
were not paged or numbered, but were fastened together 
with two brass fasteners in the way that pleadings in court 
are often fastened together, and all folded together in four 
folds, and on and across the second fold, on the outside of 
the package thus formed, there was indorsed, “ 8449. An 
ordinance for the establishing of the grades of certain 
streets. March 11th, 1873, Laid over. March 18th, 1873, 
Passed. J. Enright, OC. C., E. 353.” Counting from the 
inside, the first half sheet contained the following, viz: 

“The elevations of the grade of State street above the 
city directrix shall be as follows: 

At the south line of the Levee . . ° 20 feet. 
At the center line of Seventh street , 21 feet. 
At the center line of Seventeenth street . ‘ 30 feet, 

All adjacent grade points shall be connected by true 
planes. 

All ordinances or parts thereof in conflict with the 
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foregoing ordinance ar are, insomuch as they conflict with the 
foregoing ordinance, hereby repealed.” 

The second half sheet contained the following, viz: 

“ The elevations of the grade of Bell street above the 
city directrix, shall be as follows : 

At the center line of Twelfth street , feet. 
At the center line of Fourteenth street . 25 feet. 
At the center line of Fifteenth street. 26 feet. 
At the center line of Sixteenth street. : 27 feet. 
At the south line of Seventeenth street . ‘ 29 feet. 

All adjacent grade points shall be connected by true 
planes.” 

The third, fourth, fifth, sixth and seventh half sheets 
purported to fix the grades of Genesee, Wyoming, Liberty, 
Hickory and Mulberry streets in the same manner as the 
foregoing. ‘ 

‘The eighth half sheet contained the following, viz: ‘': 

“An ordinance to re-establish the grades of certain 
streets. Be it ordained by the common council of the City ' 
of Kansas: That the grades of streets as hereinafter men- 
tioned shall be and the same are hereby re- eT, as 
follows : 

The elevation of the grade of Sante Fe street above 
the city directrix, shall be as follows: 

At the south line of the Levee : : 22 feet. 
At the center line of Eighth street . ‘ 23 5-10 feet. 
At the center line of Kansas Avenue 28 feet. 

All adjacent grade points shall be connected by true 

planes. Approved March 19th, 1873. 
R. H. Hunt, Mayor.” 

Plaintiff read in evidence the entries from the journal 
of the common council of the city as to the action of that 
body on the package 8449 as a bill, as follows: Under date 
of March 11th, 1873, “Alderman Fay introduced an ordi- 
nance establishing certain grades in West Kansas. Laid 
over.” And under date of March 18th, 1873, “8449. The 
ordinance to establish the grades of certain streets in West 
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Kansas, passed: Ayes—Weston, Horner, etc. Noes— 
Flynn, Diveley, ete.” Plaintiff also read in evidence from 
record book E of ordinances of the city, page 353, the rec- 
ord of said package as an ordinance, with the No. * 8449” 
at the beginning and end of the same, certified by the clerk 
as correct. 

In connection with this documentary evidence plaintiff, 
against the defendant’s objections, offered parol evidence 
tending to show that the package of papers numbered 
“8449,” was prepared by H. L. Marvin, while city engi- 
neer ; that said Marvin wrote the matter of said package 
on eight several half sheets of legal-cap paper, (except as 
hereinafter stated,) in the inverse order in which they now 
appear, counting from the inside to the outside, and fast- 
ened together the several half sheets of paper composing 
said package as they now are, and by mistake failed to re- 
verse the half sheets before so fastening, so as to bring the 
present outside sheet on the inside; that after so fastening 
together said half sheets, he folded the same and indorsed 
thereon the words: “An ordinance for the establishing of 
the grades of certain streets ;” that said package, so fast- 
ened and indorsed, was introduced in the common council 
on March 11th, 1873, and on March 18th, 1873, was read 
by the city clerk by the title on the back of said package 
and passed by said title under the number “ 844° ;” that it 
was the intention of said Marvin to have the whole of said 
package passed as an ordinance; that said package re- 
mained in its present condition in the proper custody of 
the city clerk until R. H. Hunt, the then mayor, wrote 
upon the inside of the last of said sheets composing said 
package the words, “Approved March 19th, 1873, R. H. 
Hunt, Mayor;” and that said mayor thereby intended to 
approve the whole of said package as an ordinance; that 
after such approval the city clerk caused said package to 
be copied into the record of ordinances, and placed the 
number “8449” at the commencement and close of said 
record and certified to the correctness of said record; that 
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at the time said package was introduced into the common 
council on March 11th, 1873, it was laid over, and the clerk 
indorsed thereon, in the regular course of his duty, the 
words—*“ March 11th, 1873, laid over ;” that at the meet- 
ing of the common council on March 18th, 1873, said 
package was read by its title and passed under number 
* 8449,” and the city clerk in the regular course of his 
duty indorsed thereon the figures “8449,” and the words 
** Passed March 18th, 1873, J. Enright, C. C.,” after which 
said Hunt wrote his approval. 





Bryant § Holmes, Gage § Ladd and R. O. Boggess for 


appellant. 
J. Brumback and Gardner Lathrop tor respondent. 


Suerwoop, C. J.—The right of the plaintiff to recover 
and the consequent affirmance of the judgment in his 
favor, depends upon the point whether ordinance No. 8449 
was written upon more than the eighth and last half sheet 
contained in the package. It is obvious to even casual ob- 
servation that such half sheet is a complete and perfect 
ordinance in and of itself, and contains no reference or 
allusion to the seven other half sheets attached to it by 
brass fastenevs. If the other half sheets lacked only the 
enacting claise,and were otherwise properly authenticated, 
we might, under the authority of the City of St. Louis v. 
Foster, 52 Mo. 513, hold that omission immaterial. But 
such is not the case here; the entries in the journal of the 
proceedings of the common council correspond with in- 
dorsements made upon the outside of the eighth and last 
half sheet. This leaves the seven other half sheets with- 
out any indicia of authenticity, unless it arises from the 
bare fact of their being attached to the eighth and last half 
sheet in the manner before mentioned. It would be going 
to a dangerous extreme to hold that any semblance of va- 
lidity could be imparted or imputed to an instrument sim- 
ply because it happens to be attached to one which has re- 
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ceived all the sanctions and bears the impress of all the 
tokens of legal completeness. Nor will it do to say that 
parol evidence is admissible to point out, explain, rectify 
and supply any omission sufficiently to authenticate an in- 
strument intended for an ordinance. We are not aware 
of any authority that proceeds to the length that we would 
have to go in order to approve the action of the lower 
court, and if we did, we should not feel at liberty to follow 
it. Holding these views, we reverse the judgment. All 
concur. 


Ex Parte Swater, alias LANE. 


Venue of Indictment: constirutionaL Law. Under the present 
constitution, (art. 2, 2 12,) an indictment for felony can be found, as 
at common law, only in the county in which the offense was com- 
mitted. Section 1804, Revised Statutes, which undertakes to au- 
thorize the grand jury of another county, under certain circum- 
stances, to find the indictment is, therefore, unconstitutional and 
void. A person confined by virtue of a warrant issued upon an 
indictment found under this section is illegally imprisoned, and will 
be discharged upon habeas corpus. 


Habeas Corpus. 
PRISONER DISCHARGED. 


James Hagerman for petitioner, argued that the con- 
stitution does not permit the finding of an indictment by 
a grand jury of any county other than that in which the 
offense is committed, and that section 1804, Revised Stat- 
utes, is, therefore, unconstitutional, citing 4 Black. Com., 
303, 350; Wharton Crim. Law, 277, 279; 2 Hawk. Pl. Cr., 
313, § 34; 1 Starkie Cr. Pl., (2 Ed.) 14; 1 Bish. Cr. Pro- 
cedure, § 65; Hughes v. State, 35 Ala. 351, 362; 2 Story 
Const., 1784; R. 8. 1879, § 1774; State v. Denton, 6 Coldw. 
539: Kuh v. State, 1 Coldw. 344: Osborne v. State, 24 Ark. 
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629; Wheeler v. State, 24 Wis. 52; Swart v. Kimball, 11 
Cent. Law Jour. 71, Supreme Court of Michigan; Cooley 
on Const. Lim., § 320. 








J. I. Smith, Attorney-General, contra. 


1. The clause in the constitution drawn in question 
here is simply a declaration in affirmance of a common law 
right. The right of trial by an impartial jury of the 
vicinage or county, was always at common law subject to 
the right of the court to change the place of trial when- 
ever an impartial jury could not be had where the venue 
was laid. Rex v. Cowle,2 Burr. 859; Rex v. Harris, 3 Burr. 
1330; People v. Webb, 1 Hill 179; People v. Bodine, 7 Hill 
147; People v. Vermilyea 7 Cow. 108, 139; Chitty Crim. 
Law, 201. State v. Miller, 15 Minn. 344. 

2. The general assembly has provided that offenses 
shall be punished in the county where committed, except 
where otherwise provided by law. R.8., § 1689. This is 
a legislative interpretation of the meaning of section 22, 
article 2 of the constitution; thatis: That in all criminal 
cases the indictment shall be presented by a grand jury of 
the county where the offense was committed, and a trial 
had therein, except in cases where it is otherwise provided 
by statute. In the enactment and construction of statutes 
analogous in principle to section 1804, this interpretation 
has been sanctioned and upheld by the legislative and ju- 
dicial departments of the State for very many years. The 
constitutionality of many of these statutes has never been 
questioned by the bar of this State, though they have been 
in the statute book for half a century. It is worth while 
to refer to the following statutes and adjudicated cases to 
sustain these conclusions: Section 1647— When property 
stolen in another state and brought into this State. State 
Hemmaker, 12 Mo. 453; State v. Williams, 35 Mo. 229; 
State v. Butler, 67 Mo. 59. Section 1690—In what county 
party tried in cases of embezzlement. State v. Steerman, 10 
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Mo. 503. Section 1691—Property stolen in ‘one county 
taken to another. State v. Smith, 66 Mo. 61. ‘Section 1692— 
Party wounded in one county and dying in another, in- 
dicted and tried in either county. State v. Steerman, 10 
Mo. 503: 2 Pick. 551. Section 1693—Party wounded in 
this State, and dying in another, punished as if the death 
had happened in the county where the injury was inflicted. 
Section 1694—Converse of section 1693. Section 1695— 
Offenses on vessels and cars punishable in any county 
through or in which the same runs. Sfate v. Steerman, 10 
Mo. 503; State v. Worrell, 25 Mo. 205. Section 1697—Of- 
fenses committed on boundary, or within 500 yards of such 
boundary, or where the injury done on one side, and the 
death on the other side of such boundary. Section 1898— 
In case of doubt as to which county the offense was com- 
mitted, the court of either in which the indictment is found, 
shall have jurisdiction. State v. Grable, 46 Mo. 350. See- 
tion 1858—In case of indictment against a judge, it can 
be removed to a county in a different circuit upon the order 
of the prosecuting attorney or any judge of the Supreme 
Court. Sections 1855, 1856, 1857—Change of venue 
granted to defendant on his own application. State r. 
Mansfield, 41 Mo. 470. 

3. The great object intended to be secured by this 
constitutional provision, is an “impartial” trial. An 
impartial trial within the meaning of this provision, means 
not only a trial without prejudice to the defendant; it 
means atrial by jury without prejudice toward, or par- 
tiality for, either party. If such atrial cannot be had in 
the county in which the offense is committed, at common 
law the court was authorized to send the case to some 
other county where an impartial trial could behad. There 
is no reason why the courts should not be invested with 
the same power at the present day. It will not do to say 
that the defendant may be dragged away from his friends 
and relatives, and from a people, most of whom are in 
sympathy with him, and that, therefore, it. is violative of 
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the bill of rights. All that the defendant is entitled to 
have is a fair and impartial trial, not one by his friends or 
his relatives, or by people whose feelings are in sympathy 
with him or with his crime. The State furnishes defendant 
all necessary witnesses, and the court appoints counsel to as- 
sist in his defense if he should be too poor to employ them. 
So that if the defendant is desirous of an impartial trial, 
there is not a possibility that his right thereto will be in 
any manner infringed or abrogated. 


Norton, J.—The petitioner in this case is confined in 
the jail of Audrain county by virtue of a warrant issued 
from the cireuit court of Scotland county upon an indict- 
ment found by the grand jury of Scotland county, charg- 
ing petitioner with having committed the crime of murder 
in the county of Clark. The principal and controlling 
question presented for our consideration by the return 
made to the writ of habeas corpus issued in the case is, 
whether the grand jury of Scotland county had the power 
or jurisdiction under the constitution and laws of this State 
to prefer an indictment charging defendant with commit- 
ting the crime of murder in Clark county. Section 12, ar- 
ticle 2 of the constitution of 1875, provides “that no person 
shall, for a felony, be proceeded against criminally other- 
wise than by indictment, except in cases arising in the land 
or naval forces, or in the militia when in actual service in 
time of war or public danger.” Section 22 of the same 
article provides that “in criminal prosecutions the accused 
shall have the right to appear and defend, in person and 
by counsel; to demand the nature and cause of the accu- 
sation; to meet the witnesses against him face to face; to 
have process to compel the attendance of witnesses in his 
behalf; and a speedy, public trial by an impartial jury of 
the county.” These constitutional provisions secure to the 
citizen charged with a felony, first, the right to have the 
charge preferred by indictment before he can be tried, and, 
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second, the right after indictment to a speedy public trial 
by an impartial jury of the county. 

The word “indictment,” as used in section 12, supra, 
has a well detined meaning, and must be accepted and un- 
derstood as having been inserted in the constitution with 
the meaning attached to it at common law. It is thus de- 
fined: “An indictment is an accusation at the suit of the 
king, (or state,) by the oaths of twelve men, (at the least, 
and not more than twenty-three,) of the same county 
wherein the offense was committed, returned to inquire of 
all offenses in general in the county, determinable by the 
court in which they are returned, and finding a bill brought 
before them to be true.” 5 Bacon Abridgment, p. 48. 
The common law definition has been modified in this State 
by section 28, article 2, of the constitution, which declares 
that hereafter a grand jury shall consist of twelve men, 
any nine of whom concurring may find an indictment. 
The above definition of the term indictment is fully war- 
ranted by the following authorities: “ Every indictment 
is to be found by twelve lawful, liege freemen of the county 
where the crime was committed, returned by the proper 
_ officer.” 5 Bacon Abridgment, p. 52. ‘“ The grand jury 
are sworn ad inquirendum pro corpore comitatus, and, there- 
fore, by the common law cannot regularly indict or present 
any offense which does not arise within the county or pre- 
cinct for which they are returned, and, therefore, it is a 
good exception to an indictment that it doth not appear 
that the offense arose within such county or precinct. An 
indictment alleging the offense to have been committed in 
another district than the one in which the bill was found, 
is insufficient and invalid.” 5 Bacon Abridgment, p. 61. 
“It seems to be generally agreed at this day that by the 
common law no grand jury can indict any offense whatso- 
ever which doth not arise within the limits of the precincts 
for which they are returned. And upon this ground it has 
been resolved to be a fatal exception to an indictment that 
it doth not appear by it that the offense arose within the 
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county or riding or other special division or precinct for 
which the jury that found it was returned. And, a fortiori, 
therefore, it must be a good exception that it expressly ap- 
pears by the indictment that the offense arose in a county 
different from that for which the jury was returned.” 2 
Hawkins’ Pleas of the Crown, § 34, p. 313. “According 
to common law doctrine all crimes are local. In other 
words, the prosecution for them can be carried on only in 
the county of their commission. A grand jury cannot in- 
quire concerning them except within such county.” § 65 
1 Bish. Cr. Pro. 

Reading section 12, article 2, of the constitution, in 
the light of the well understood meaning of the word in- 
dictment at common law as modified by section 28, article 
2, of the bill of rights, and it would read thus: ‘ No per- 
son shall, for a felony, be proceeded against criminally 
otherwise than by an indictment, that is, otherwise than by 
an accusation at the suit of the State, by the oath of nine 
men (at least, and not more than twelve), in the same 
county wherein the offense was committed, returned to in- 
quire of all offenses, in general, in the county determina- 
ble by the court in which they are returned, and finding a 
bill brought before them to be true.” 

If this is the true reading of section 12, supra, (and 
we cannot perceive how it is susceptible of any other,) it 
guarantees to every person the right to be exempt from 
criminal prosecution for a felony except upon an accusation 
or indictment preferred by a grand jury of the county 
where the offense was committed, and as the indictment 
under which the petitioner is held shows upon its face that 
it was preferred by a grand jury of Scotland county, and 
charges the offense not to have been committed in said 
county, but in Clark county, it necessarily follows that de- 
fendant cannot be held in custody under it unless section 
1804 of the Revised Statutes is effectual for that purpose 
and authorizes such a proceeding, as the attorney general 
contends it does. That section is as follows: “ Whenever 
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a felony has been committed in any county, and the grand 
jury of the county has considered the matter, and failed 
to find an indictment against the offender, and the same is 
certified to the judge of the same circuit from the foreman 
of the grand jury or the clerk of the circuit court of such 
county, and the judge of such circuit is satistied that an 
impartial grand jury cannot be had in the county where 
the offense was committed, he shall order the examination 
of the offense to be had in some county adjacent to the 
said county, where he believes no such cause exists, but no 
investigation can be ordered by him, except in one county; 
and, where an indictment is found in such county, a trial 
before a petit jury shall be had in the county where found, 
unless removed on application of the defendant.” We are 
of opinion that this statutory provision is utterly null and 
void, for the reason that it undertakes to deprive a person 
of the constitutional right conferred upon him by section 
12, supra, of the constitution, which section, as we have 
shown, gives to every person charged with a telony, before 
he can be tried, the right to have the charge preferred in 
an indictment found by a grand jury of the county where 
the offense was committed. While the constitution gives 
this right to every person, the statute in question takes it 
away and denies it to some persons. While the constitu- 
tion declares that a person charged with a felony can only 
be tried after an accusation has been made upon the oaths 
of the grand jury of the county where the crime was com- 
mitted, the statute in question declares, on the contrary, 
that a person charged with a felony may be tried on an ac- 
cusation preferred upon the oaths of the grand jury of 
another and different county than the one where the crime 
charged was committed. The statute being thus in direct 
conflict with the constitution, which can in no way be rec- 
onciled, must, therefore, fall and be considered as no law. 

It may be observed, by way of enforcing the correct- 
ness of our conclusion, that this extraordinary statute, con- 
ferring upon a judge of the circuit court the dangerous 
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power (after a grand jury charged with the duty of in- 
quiring into all violations of the criminal law, committed 
in the county for which they were sworn and empaneled, 
had ignored a bill), of directing a grand jury of another 
county to inquire into the same matter, first found lodgment 
in our laws after the adoption of the constitution of 1865, 
and before the adoption of the constitution of 1875. Atthe 
time of the enactment of the statute, the general assembly 
had power to enact it under section 12, article 11, of the 
constitution of 1865, which reads as follows: “ The gen- 
eral assembly shall provide by law for the indictment and 
trial of persons charged with the commission of any felony, 
in any county other than that in which the offense was 
committed, whenever, owing to prejudice or any other 
cause, an impartial grand or petit jury cannot be empan- 
eled in the county in which such offense is committed.” The 
constitution of 1820 contained no such provision as the 
above, and the incorporation of it in the constitution of 
1865 is persuasive, if not conclusive evidence, that the fra- 
mers of that instrument believed that the general assembly 
without such power was expressly conferred upon them, 
could not exercise it. The said clause of the constitution 
of 1865, which gave sanction to the statute under which it 
is claimed the indictment in this case was authorized, was 
not inserted in the constitution of 1875, and being thus 
abolished, it necessarily abolishes and destroys the statute, 
which rested solely upon it for support. 

The class of authorities to which we have been cited 
by counsel on behalf of the State, upholding statutes au- 
thorizing indictments, when goods are stolen in one county 
and carried by the thief into another county, to be found 
in any county into which they may be carried by the taker, 
iu no way conflict with the views herein expressed. Such 
indictments are upheld on the ground that in such cases 
the larceny is continuous, and that the taking of the goods 
stolen in one county into another county involves a new 
caption in such county, and in all such cases the indict- 
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ment charges the offense to have been committed in the 
county where the indictment is found. Our attention has 
been called to another class of cases which sustains the 
right of a defendant in a criminal prosecution to have the 
cause removed, by change of venue, from one county to 
another after indictment found. These cases are not in 
point and do not touch the question involved in this case. 
VUur conclusion upon the case made, therefore, is, that as 
the indictment under which defendant is restrained of his 
liberty shows upon its face that the grand jury finding it 
acted without their jurisdiction, defendant is entitled to be 
discharged, and his discharge and release from his impris- 
onment is hereby ordered. All the judges concur. 





GRISWOLD, Appellant, V. SELIGMAN. 


1. Corporation: HOW LIABILITY AS STOCKHOLDER MAY BE ASSUMED. 
One may render himself liable as stockholder in a corporation as 
well by his conduct in respect to the stock of the corporation, as by 
formal subscription and acceptance of stock. 


Case Adjudged. Accordingly, where defendants advanced money 
to a corporation, and to secure the advances, received from the cor- 
poration a certificate for a majority of its capital stock, which was 
absolute and unconditional on its face, but was to be held by them 
‘“‘in trust”’ as declared by a resolution of the board of directors, or 
“in escrow,” as it was expressed in an entry on the stock book of the 
corporation ; and while so holding the stock, defendants voted it at 
one election and thus elected the directors and other officers, and 
thereby obtained complete control of the corporation ; Held, that 
they were estopped to deny that they were stockholders, and were 
liable as such, both to the corporation and its creditors; and this, 
so far as the creditors were concerned, whether they became such 
before defendants had so treated the stock or not. 

Norton, J., dissenting, denied that there was any liability. 

Henry, J., agreed that defendants were liable to creditors, but 
denied any liability to the corporation. 


3. Parol Evidence to Modify Written Contract. Where stock 
is held’ under a written contract, as security for advances, it is not 























OCTOBER TERM, 1880. 111 


Grisw old v. Salton. 


competent to show that there was a verbal understanding that the 
bailees were to have the privilege of voting the stock. 

4. Corporation: PLEDGE OF sTOCK: PLEDGEE’sS LIABILITY. Section 9, 
p. 801, Wag. Stat., in relation to railroad companies, provides that 
“no person holding stock in any such company es ws as 
collateral security, shall be personally subject to any liability asa 
stockholder of such company; but the person pledging such stock 
shall be considered as holding the same, and shall be liable as a 
stockholder accordingly.” Held, that this section has no application 
to stock which has not been issued in the usual course of business, 
and, therefore, does not exempt from liability a person holding as 
collateral security unsubscribed stock issued to him by the company. 
Norton, J., dissenting. 

5. Statutes Derived from other States. Where a statute of this 
State is derived from another state, a decision of the supreme court 
of that state construing it, rendered after its adoption here, does not 
carry with it that authoritative force that it would have had if it 
had been rendered before the adoption. 


Appeal from — Court of Common Pleas.—Hon. E. O. 
Brown, Judge. 


REVERSED. 
The facts are stated in the opinions. 
W. H. Phelps for appellant. 


One who holds and uses stock, and so gets the benefit 
of it, is liable to the creditors of the corporation, even 
though it be issued as collateral security, or in trust to se- 
cure a debt due the corporation. Wheelock v. Kost, 77 Ill. 
296; Pullman v. Upton, 96 U. 8. 329; National Bank v. 
Case, 99 U. 8. 628. Respondents having voted the stock 
and enjoyed the privileges of stockholders, they should be 
held to a stockholder’s liability as to creditors, although 
the stock was originally given to them as collateral secur- 
ity. Adderly v. Storm, 6 Hill 624; Rosevelt vr. Brown 11 N. 
Y. 149; In re Empire City Bank, 18 N. Y. 199; Hale v. 
Walker, 31 Iowa 344. 


John P. Ellis also for the appellant. 
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1. In order that a creditor of a corporation may hold 
one liable as a stockholder, who is not a subscriber, it is 
not essential that the creditor shall have become such by 
reason of the conduct of the other party or the facts relied 
upon as constituting an estoppel. Sanger v. Upton, 91 U. 
S. 63; National Bank v. Case, 99 U. 8S. 631. 

2. Delivery of the stock to the defendants vested the 
titleinthem. Moss v. Riddle, 5 Cranch 351; Flay v. Maim, 
2 Sumner 510; Henshaw v. Dutton, 59 Mo. 139. In order 
to be in escrow the delivery should have been to a stranger. 


H. H. Harding and Broadhead, Slayback § Hauessler 
for respondent. 


Our statutes make a clear distinction between mere 
stockholders and stock-owners. The latter only are qual- 
ified to be direetors; (Wag. Stat., 299, § 6,) while any 
stockholder may vote at elections, though he be not the 
absolute owner of the stock. It is stock-owners only who 
can be made liable for the debts of the corporation. Wag. 
Stat., 291, § 13; R.S., § 736. : 

Neither according to common law, nor under our stat- 
ute, can a man become legally a stockholder, so as to ena- 
ble him to participate in the management of the affairs of 
the corporation, merely by becoming the holder of a cer- 
tificate of stock, even though the certificate may be trans- 
ferred to him in writing by one who is a member of the 
corporation; it requires the consent of the corporation be- 
fore an individual can become a member of it, and this 
generally must be done either by subscription to the stock 
of the corporation, or by transfer to him on the books of 
the company and with its consent by a person who is the 
owner of stock. Both modes of becoming a member of 
the body corporate require the concurrence of the corpora- 
tion. In this case there is no transfer of ownership, either 
by an individual who had acquired the stock or by the 
corporation. Defendants took the stock to hold as trustees 
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for the benetit of such persons as might advance money to 
the company. If because they accepted the certificate, 
they became owners of 60,000 shares of the stock, instead 
of getting security, they were contracting an immense lia- 
bility. The fact that the certificate was absolute and un- 
conditional on its face, does not estop them from showing 
that they did not hold it as owners; (McMahon v. Macy, 
51 N. Y. 155; Vonica & Pet. R. R. Co. v. Stein, 21 Tl. 96; 
Lathrop v. Kneeland, 46 Barb. 432; Jones v. Portsmouth R. 
R. Co., 32 N. TH. 544;) especially since the evidence was in 
writing. 

It is claimed that inasmuch as the stock certificate was 
absolute on its face, persons dealing with the corporation 
had the right to infer that the defendants held the stock 
absolutely. But it is not pretended that any one was de- 
ceived or misled by this fact; besides, the stock register 
or transfer book is the place to look for the purpose of 
finding out who are stockholders. The certiticates of stock 
issued are no part of the records of the corporation; they 
belong among the private papers of the individuals hold- 
ing them for any purpose, and are not open to public in- 
spection, but the stock register is the place for persons 
dealing with the corporation to see who are members, 
(Thompson on Stockholders, § 177,) and when we come to 
look at the stock register in this case it shows that this stock 
was held in escrow by the defendants, not in their own 
right. But there is no rule, statutory or otherwise, requir- 
ing notice to be given to the world as to who is the owner 
of stock in a corporation, nor as to how the stock is held, 
and in the absence of any such rule, it must be a matter 
depending upon the contract between the corporation and 
the stockholder, as to who is the owner of stock. 

It is claimed that the exemption from liability pro- 
vided in the first clause of section 9, page 301, Wagner’s 
Statutes, is limited to cases where there is some one to re- 
spond to liability under the second clause of the section. 
But the first clause of the section referred to is broad 
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enough to cover the case of the trustee, and the statute 
clearly means that no person is liable unless he holds the 
stock in his own right. Of course, if he holds it for any 
one, the person for whom he holds it, and who is the real 
owner, is and ought to be liable. Matthews v. Albert, 24 
Md. 527; Guest v. Worcester R. R. Co., 38 L. J. (C. P.) 233 
Thompson on Stockholders, § 224; McMahon v. Macy, 51 
N. Y. 155. 


Suerwoop. C. J.—This appeal questions the correct- 
ness of the ruling which denied plaintiff’s motion for exe- 
1. corroration: CUtion against defendants. The point thus 
ttockholder may Presented for determination is, whether the 
abacus defendants are answerable as stockholders, 
The relation of stockholder may be created not only by 
the usual formalities of subscription and the acceptance of 
stock, but other acts are, in contemplation of law, the legal 
equivalent of those just mentioned. That is to say, con- 
duct on the part of the person sought to be charged is, of 
itself, sufficient to accomplish all that could be accomplished 
by the rigid observance of those formalities usually attend- 
ant on becoming a stockholder. 

The law declaratory of this position is well settled in 
America and by the earlier authorities in England. Thomp. 
on Stock., § 150. 

Thus, in action of debt for calls, one who, though not 
a subscriber had paid a cali as such, was held estopped to 
deny his membership, and a like ruling was made in a sim- 
ilar instance, where the defendant had attended the half 
yearly meeting of the proprietors. Railway Co. v. Graham, 
2 Eng. Ry. Cas. 870; Railway Co. v. Gunstone, 2 Eng. Ry. 
Cas. 870. So, also, where the issue raised, as in the cases 
cited, was, whether the defendant was the proprietor of 
shares and consequently liable for calls, and it appeared 
that he had represented himself to the company in that 
capacity, claiming to be registered as such in consequence 
of scrip certificates purchased by him and sent in to the 
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company, for which he had received receipts and a notice 
from the company that the scrip would be exchanged for 
sealed certificates on demand, he was held estopped to deny 
his liability for calls, though the provisions of the act nec- 
essary to make him proprietor had not been complied with 
by the registry of his name or the entry or any memorial 
of transfer, Lord Denman, C. J., remarking: “A party 
cannot, by his own conduct, change his liability at pleasure. 
* All the machinery which the legislature 

renders necessary to constitute a member is in this instance 
dispensed with by the conduct of the parties.” Railway Co. 
v. Daniel, 2 Eng. Ry. Cas. 728. And that case was held not 
distinguishable from one decided at the same time, where, 
in addition to the facts first noted, the defendant had paid 
calls on some shares and begged time as to others. Rail- 
way Co. v. DeMedina, 2 Eng. Ry. Cas. 735. In such cases 
it is held that a “valid and binding contract” is formed 
between the company and the person sought to be charged 
as contributory if there has been a course of dealing with 
the company wherein they have permitted the alleged 
transferee to become a shareholder de facto. Straffon’s Extrs. 
Case, 1 DeG., Mac. & G. 576, and cases cited. The bene- 
ficial use of stock will also render the person so using it 
liable as shareholder. ‘This is well illustrated in Maguire’s 
case, 3 DeG. & Smale 31, where the son, unaware that two 
shares had been transferred him by his father, signed cer- 
tificates obtained from the company’s office as_ proprietor, 
and on several occasions by this means secured a free pas- 
sage in the vessels of the company, was held properly 
placed on the list as contributory, the vice-chancellor say- 
ing: “This geutleman is shown so plainly and distinctly 
to have represented himself and to have acted as proprie- 
tor, that iu my opinion it is established that he is a pro- 
prietor, and if a proprietor, a partner and a contributory. 
In this country instances are abundant where parties 
sued as shareholders at the instance of the corporation or 
of creditors, have been held either estopped by their con- 
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duct from denying their liability, or that their conduct was 
cogent evidence of such liability. Thus, where a party 
who, though released from the obligation of his subserip- 
tion, had subsequently voted at the annual meeting for 
directors, was himself elected as a director, acted in that 
capacity and as a stockholder, and paid money to the com- 
pany, although no call was made therefor, it was held in 
an action for calls that these acts very strongly warranted 
the presumption that he had resumed his original obliga- 
tion as a stockholder. Railroad Co. v. Stewart, 41 Pa. St. 
54. Upon analogous grounds, one who had been voted a 
member of a New England parish, had in that capacity at- 
tended and voted at parish meetings and acted at trustee 
of the parish funds, was held a member, and that his body 
could be taken in execution for a parish debt, though he 
bad not, in compliance with statutory requisition, filed any 
certificate of membership. Chase vr. Bank, 19 Pick. 584. 
And the enunciation of a similar doctrine is made by the 
supreme court of the United States when declaring that: 
“An implied promise is proved by circumstantial evidence; 
by proof of circumstances that show the party intended to 
assume an obligation. A party may assume an obligation 
by putting himself in a position which requires the per- 
formance of duties.”” Webster v. Upton, 91 U. 8. 65. The 
same court say, in Upton v. Tribileock, 91 U.S. 45: “The 
acceptance and holding of shares in a corporation make 
the holder liable to the responsibility of a shareholder. * 

* A promise to take shares of stock imports a 
promise to pay for them. The same effect results from an 
acceptance and holding of a certificate.” And where a 
corporation had accepted parties as legal stockholders, en- 
tered their names on the stock books as such, and given 
them all the privileges of stockholders, it was held that 
they must be taken to be stockholders for the purpose of 
liahilities as well as sharing in the profits to be divided 
among the members. Bank v. Goodman, ete., 9 Cush. 576. 
In Sanger v. Upton, 91 U.S. 56, an action by an as- 
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signee of a bankrupt corporation, where stock certificates 
were issued in blank to the defendant, and she paid upon 
the stock twenty per cent of its par value at the time, and 
a like amount subsequently, and received a dividend from 
the company, and the stock stood in her name upon the 
books of the company, she was held liable, Mr. Justice 
Swayne remarking: ‘* The only question was, whether 
she owned the stock. No one else claimed it. The cer- 
tificates were issued and delivered to her. They belonged 
to her. They were the muniment of her title. She could 
have filled the blanks with her name whenever she thought 
proper. * ° She was estopped from denying her 
ownership. She could not assert her title if there was a 
profit and deny itif there was a loss.” Itis very note- 
worthy in that case there was no evidence tending to show 
that defendant “ever subscribed for said certificates of stock, 
or for any stock of said company, or that her name appeared 
on any list of stockholders circulated by said company.’ There 
is no public register of stockholders provided for in Illi- 
nois, where that case arose. 3 Dillon 505. Nor was there 
any evidence to show that any creditor of the company 
became such subsequently to defendant’s purchase of stock, 
or in consequence thereof, or in short, altered his condition 
by giving credit to the company on the faith of defendant’s 
being a stockholder. So that case, as well as that of Car- 
ver v. Upton, 91 U.S. 64, the record of which I have ex- 
amined, and which was decided upon facts substantially 
similar, manifestly proceed upon these grounds, and can, 
in reason, proceed upon no other, that the time at which a 
person becomes a stockholder is not considered material, 
and that whenever a party, in consequence of his course of 
conduct, by his acts and representations, is to be deemed a 
stockholder as toward the company—is estopped by that 
conduct from denying his liability as to the company—he 
is likewise and for the self-same reasons precluded from 
denying his liability as to creditors. For whenever a person 
‘*has been treated as a shareholder by the company, and 
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has acted as a shareholder, both he and the compary will 
be estopped from denying that he is a shareholder.” 1 
Lindley on Partnership, 129. “If a person is a member 
of a company as between himself and the company, then, 
whether he is so by reason of his having become a member 
by complying with all requisite formalities, or by reason of 
the doctrine of estoppel, he ought, upon principle, to be 
deemed a member to all intents and purposes.”  Ib., 129. 
And it would be anomalous, indeed, to hold that such a 
relationship by estoppel could exist as between a person 
and a corporation and yet have no existence as to credit- 
ors. Ib., 130. 

I have been able to find but one ease, Vice v. Anson, 1 
Man. & Ry. 113, where a creditor suing an individual not 
a stockholder de jure, for a corporation debt, has been de- 
nied recovery unless able to establish that the debt was 
contracted on the personal credit of the particular person 
sought to be charged. Mr. Thompson in his recent work 
treated this case as an exceptional one, and says it has fre- 
quently been “distinguished” by the English judges in 
subsequent cases. Thomp. on Stock., § 175. This state- 
ment finds confirmation elsewhere. Owen v. Van Ulster, 
10 C. B. 818; 1 Lindley on Part., pp. 95 and 149, and cases 
cited. , 

In Davidson's case, 3 DeG. & Smale 21, as a mere mat- 
ter of accommodation he was induced to sign for 100 shares, 
on the express understanding, a memorandum of which 
was entered in the company’s books, that he was to re- 
ceive nothing and incur no liability in respect of the shares. 
Under this agreement he disposed of thirty shares, the 
purchase money of which was paid to the directors, and 
afterward transferred the remaining shares to the manager. 
He never received or paid anything in respect of the shares, 
nor did it appear that any one was prejudiced by his con- 
duct, and yet he was held a contributory, Vice-Chancellor 
Bruce saying: “It has not been proved or alleged that 
strangers did not, and I think it reasonable to assume that 
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strangers did become shareholders after the transaction.” 
We have in this State no public registry of stockholders, 
as in England and in some of our sister states. The pub- 
lic has no access to the book in which is registered the 
transfer of shares of stock, or to any other book contain- 
ing the names of the stockholders, those books being ac- 
cessible to stockholders alone. 1 Wag. Stat., 299, § 6, sub- 
div. 8. Consequently it must be very obvious that instan- 
ces of holding one’s self out to the world as a stockholder, 
and so becoming chargeable can rarely occur here. This 
view finds support in the reflection that under the terms ot 
our statute no one is liable as a stockholder unless oceupy- 
ing that relation at the time of the issuance of execution. 
MeClaren v. Franciscus, 43 Mo. 452. So that, if by some 
fortuitous circumstance a creditor should ascertain that a 
particular person was a stockholder and give credit to the 
corporation on the faith of such person being then a stock- 
holder, it must be upon the faith also that such person 
would continue to be a stockholder down to the issuance 
of execution, a supposition which cannot, with any great 
show of reason, be indulged. 

In the present instance the defendants were appointed 
the financial agents of the company; they were large hol- 
2. caseadsupcED. ders of its bonds; their names were entered 
on its books as stockholders; they held, and still retain, an 
absolute and unconditional certiticate for 60,000 shares of 
the stock, which was a majority of the authorized stock ; 
they voted that stock at one annual election, thereby 
electing the directors and other officers of the company, 
thereby obtaining entire management and control of its 
attairs. If after the course of conduct pursued by them, 
defendants can, in the face of the fact of voting as stock- 
holders, now successfully assert their non-liability as such, 
it must be confessed that the doctrine of stockholdership 
by reason of implied contract and by reason of estoppel as 
announced in the foregoing authorities, is shorn of what- 
ever vigor it heretofore has been thought to possess. To 
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deny in such circumstances defendants’ liability would be 
to declare the unpalatable doctrine, a doctrine peculiarly 
unpalatable in American courts, that a person may play 
fast and loose; may enjoy all the benefits and emoluments 
of stockholdership without shouldering a tithe of its usu- 
ally inseparable burdens; may accomplish by an indirec- 
tion what could not be accomplished directly ; may, in a 
word, be a stockholder to vote but not a stockholder to 
pay. The bare statement of such a doctrine condemns 
it, and its perniciously unjust results justify the condemna- 
tion. 

But it is claimed that this case is exempted from the 
operation of the principles enunciated by the cases cited, 
and the defendants from the liability which otherwise had 
been incurred, by reason, first, of the contract entered into 
between defendants and the corporation, and by reason, 
second, of this statutory provision: ‘Section 9. No per- 
son holding stock in any such company as executor, ad- 
ministrator, guardian or trustee, and no person holding 
such stock as collateral security, shall be personally subject 
to any liability as a stockholder of such company ; but the 
person pledging such stock shall be considered as holding 
the same and shall be liable as a stockholder accordingly, 
and the estates and funds in the hands of such executor, ad- 
ministrator, guardian or trustee, shall be liable in like 
manner and to the same extent as the testator or intestate, 
or the ward or person interested in such fund would have 
been if he had been living and competent to act and held 
the stock in his own name.” Wag. Stat., p. 301. 

Relative to the contract in question, it is clear that 
parol evidence of contemporaneous “agreements and un- 
3. ParoL Evipence (lerstandings” is as plainly inadmissible here 
TO MODIFY WRIT- - e ° 
TeN contract. as it would be in any other instance whatso- 
ever. Thomp. on Stock., § 121, and cases cited. Hence, 
parol evidence that “it was understood that defendants 
were to have the privilege of voting the stock” is altogether 
incompetent to effect the purpose for which offered, i. ¢., 
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to add to or vary the written contract of the parties. For 
this reason the act of voting the stock must be regarded 
as one not done in the exercise of any contract right, but 
as a totally independent act—an act certainly not referable 
in any manner to the contract relied on; since that pro- 
vided for the company to deposit with defendants a major- 
ity of the capital stock authorized to be issued, said stock 
to remain in the control of defendants for one year at least, 
and the resolution of the directors merely provided that 
certificates for a majority of the capital stock be issued to 
defendants to hold in trust for the period of twelve months. 
The attempt must, therefore, prove futile to derive any au- 
thority to vote the stock from the stipulations of the con- 
tract. 

Nor is the opinion entertained that the contract brings 
defendants within the purview of the above quoted section 
«. CORPO AT 10H: of the statute ; for the very terms of the sec- 
pledgee's liability tion suppose that stock has been issued in 
usual course, and then in consequence of either the death 
of the original stockholder, or the coverture or minority 
of the person beneficially interested, there is no one in esse 
who should be made “personally subject” to liability as a 
stockholder, and for this reason it is that the “ estates and 
funds” in the hands of the fiduciary named, are made liable 
“in like manner and tothe same extent,” as if death had 
not oecurred in the one case, or coverture or minority ex- 
isted in the other. 

The only other exception the section makes is where 
the stock is held as “collateral security,” but there, while 
the pledgee is expressly exempted from liability as a stock- 
holder, the pledgeor is expressly held liable as occupying 
that relation. The section, in short, is one of exceptions ; 
one declaratory of non-liability in certain specified instances, 
leaving the question of liability in all other cases to be de- 
termined as if no such section existed; and this, upon the 
familiar grounds that the expression of one thing is the 
exclusion of another, and that statutory exceptions are to 
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be strictly construed. Richardson v. Harrison, 36 Mo. 96, 
and cases cited. The evident purpose and policy, the fun- 
damental idea of the section being discussed, as well as 
others in pari materia, both constitutional and statutory, 
require that the creditors of the corporation should be 
abundantly secured against loss; and this end was sought 
to be accomplished by providing that some person or estate 
should always be ready to respond to the demands of cred- 
itors. It seems too plain for discussion that any other con- 
struction would defeat the legislative purpose. If these 
views be correct, if the statute only exempts those classes 
of persons which it expressly designates, the defendants 
falling in neither of such classes, not being executors or ad- 
ministrators of some deceased stockholder, nor guardians 
or trustees of some one laboring under the previously men- 
tioned disabilities, it can only follow that the case stands 
here for determination, as before stated, as if the section 
under consideration did not exist. Here there was no 
pledgeor, and, consequently, could be no pledgee within the 
meaning of the statute, since it is little less than absurd to 
say that a corporation could be its own stockholder. 
American Ry. Frog Co. v. Haren, 101 Mass. 398; Dayton 
& Cin. R. R. Co. v. Hatch, 1 Disney 84; Ex Parte Holmes, 
5 Cow. 426; Brewster v. Hartley, 37 Cal. 15; State ex rel. 
Page v. Smith, 48 Vt. 266. 

Section 5152, United States Revised Statutes, is vir- 
tually identical with the section just discussed. Britton, 
president of a National bank, bought stock with the bank’s 
funds and held it registered on the books as held by “ Brit- 
ton, trustee for the bank.” Judge Dillon, in Johnson v. 
Laflin 5 Dill. 65; s. ¢., 6 Cent. Law Jour. 124, had under 
consideration section 5152, supra, in reference to the facts 
just stated, and held that “ Britton is responsible person- 
ally, inasmuch as he had no authority to act for the bank, and 
as there is no cestui que trust who is liable,” and the learned 
judge further held on that occasion, that “in the eye of 
the law the transfer to Britton as trustee, is a transfer to 
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him individually,” and that “if it becomes necessary to 
assess the stockholders, he will be estopped to say that he is 
not individually responsible, since he was not acting by 
authority of any cestui que trust capable of taking and hold- 
ing the shares. <A similar ruling was made on the same 
section in Wheelock v. Kost, 77 Ill. 296, a proceeding by 
creditors, where a party loaned money to a National bank 
for the benefit of that corporation and received as collat- 
eral security the bank’s certificates of stock issued in pledge. 
Afterward he received semi-annual dividends thereon, and 
it was held that he was liable as a stockholder, Mr. Justice 
Scott remarking: ‘“ Whatever relation appellant may 
have sustained to the corporation of the bank, it seems clear 
that as to the creditors he occupied the position of stock- 
holder, and must bear all the burdens that relation imposed. 
The stock had, in fact, been transferred to him. It stood 
in his name as owner, and he availed himself of the divi- 
dends it earned. Having voluntarily assumed the relation 
of stockholder, it makes no difference whether he may 
have done it to assist the bank in its credit or otherwise.” 
This decision met with approval in Pullman v. Upton, 96 U. 
S. 328. 

A different view appears to have been taken in Mary- 
land of section 9, supra, (Matthews v. Albert, 24 Md. 527,) 
5. statUTES DE- Whose provisions seem to have been copied 
er states. from the statutes of that state. The decision, 
however, having been made subsequently to our adoption 
of the section, does not carry with it that authoritative 
force that otherwise it would have done had its adoption 
occurred subsequently to that decision, and at all events 
the decision on the particular point is a mere arbitrary 
declaration of a conclusion, unaccompanied by any reasons 
in its support, and is, therefore, entitled to but slight con- 
sideration. But avery pregnant circumstance in this con- 
nection should not be overlooked; a circumstance that 
distinguishes this case very widely from the Maryland case, 
and that is, that the party sought to be charged there had 
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not in any manner estopped himself by receiving dividends 
or otherwise acting as shareholder. 

The case of McMahon v. Macy, 51 N. Y. 155, to which 
citation has been made, also differs from this, because in 
that case there was a responsible pledgeor, an absolute 
owner, answerable to the demands of creditors. The au- 
thorities cited by the court in that instance as showing 
parol evidence admissible to establish that stock was held 
as “collateral security’ show nothing of the sort; they 
only annunciate the current doctrine that in equitable pro- 
ceedings to redeem and the like, it is competent to show 
that a conveyance absolute on its face, was only intended 
as a security for a debt; a ruling always put upon distinct 
equitable grounds, (O’ Neill v. Capelle, 62 Mo. 202, and cases 
cited,) and was never intended to overthrow the salutary 
and fundamental rule which pointedly inhibits the intro- 
duction of parol evidence to vary or control a written con- 
tract. 

Granting, however, for the moment, such evidence to 
be admissible in this instance, how stands the case with 
the defendants? Their theory is that they never owned 
the stock ; that it belonged to the corporation, that they 
held it merely “ in trust,” “in escrow”’ as “ collateral se- 
curity.” But what becomes of that theory when we ad- 
vert to the statutory prohibition, (sub-div. 5, § 6, Wag. 
Stat., 300,) that “ no person shall be admitted to vote on 
any shares belonging“or hypothecated to the corporation.” 
Is it not manifest that their former conduct in this regard 
and their present theory utterly fail to correspond? This 
is a case where “acts speak louder than words ;” where 
plausible theories go for nothing, when confronted by pal- 
pable facts. We cannot impute to defendants either igno- 
rance of or a desire to violate the law, and so must conclude 
that they by the act of voting the stock represented them- 
selves to the corporation, and were by the corporation re- 
garded as fully entitled to the privileges they claimed and 
exercised. This being the case they certainly cannot be 
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heard to gainsay their heretofore admitted title; to assert 
that “ title, if there was a profit, and deny it if there was 
a loss.” Sawyer v. Upton, supra. They are plainly estop- 
ped as toward the corporation, and if toward the corpora- 
tion then this estoppel will inure to the benefit of the 
creditors of the corporation, who, in this proceeding, are 
subrogated to all its rights. 

Again, it is well settled in this country that the capi- 
tal stock of a corporation is a trust fund for the payment 
of all its debts, and that the directors are trustees of such 
fund. This fund is jealously watched by the courts, and 
they have sedulously defeated all devices whereby the di- 
rectors have issued to themselves “ paid-up stock ;” all 
colorable transactions whereby stock has been taken in the 
name of a fictitious person or of a femme covert, or of an in- 
fant, (Thomp. on Stock., $$ 129, 182, 183, and cases cited,) 
and we see not why the same principle which forbids or 
thwarts all transactions of that nature should not step in 
and assert itself in the case at bar. The mischievous con- 
sequences are assuredly as great here as in the cases in- 
stanced, and the measure of relief afforded should be 
equally efticacious. For if it be an abuse of the trust 
fund for the trustees of a corporation to issue as paid-up 
stock, stock not paid-up, we are at a loss to discover why 
alike rule should not apply here, and why stock issued 
for the purpose of allowing defendants to acquire control 
of a corporation, as they themselves have testified, should 
not be charged against them as stock regularly issued, and 
they held accountable accordingly. 

As the result of these views, we reverse the judgment 
and remand the cause. Judges Napron and Hoven con- 
cur. Judge Henry concurs in the result. Judge Norton 
dissents. 


Henry, J.—I concur in the result, but do not agree that 
the facts would have rendered the defendants liable as 
stockholders to the railroad corporation. 
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Norton, J., Dissentine.—Plaintiff, who is a judgment 
creditor of the Memphis, Carthage & Northwestern Rail- 
road Company, and obtained execution on his judgment 
which was returned nulla bona, is in this proceeding seek- 
ing to make the defendants, Seligmans, liable as stockhol- 
ders in said company under section 736, Revised Statutes 
1879, which is as follows: “If any execution shall have 
been issued against any corporation and there cannot be 
found any property or effects whereon to levy the same, 
then such execution may be issued against any of the stock- 
holders to the extent of the amount of the unpaid balance 
of such stock.” 

I think it clear that before an execution can issue un- 
der the above section against a stockholder, it must be 
shown that the stockholder proceeded against is the owner 
of stock on which there is an unpaid balance. Ownership 
of stock may be acquired either by subscription of a per- 
son on the stock books and the issue of stock to him, as 
the charter may provide, or by transfer on the books of 
the company, with its consent, by one person, the owner 
of stock, to another. 

The evidence shows that the Seligmans, who are sought 
to be charged in this proceeding as the owners of 60,000 
shares of unpaid-up stock, never subscribed for said stock 
on the books of the company, and that said shares were 
never transferred to them by another person, the owner 
thereof, on the books of the company and with its consent. 
It does show that the stock in question was issued to the 
Seligmans, not in virtue of any subscription made by them 
or any transfer made to them, but in virtue of a contract 
between the corporation and the Seligmans in 1872, under 
which defendants agreed as financial agents of the com- 
pany to make certain advances of money to the company 
to enable it to complete its road, and in consideration of 
the advances made and to be made the company agreed to 
execute and deposit with the Seligmans its entire issue of 
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tirst-mortgage bonds, and to deposit with them a majority 
of the capital stock authorized to be issued, the stock to 
remain in the control of the Seligmans for one year. It 
appears that in pursuance of this contract, on the 22nd 
day of May, 1872, the board of directors of the company 
passed a resolution as follows: “That in making negoti- 
ations for money with J. & W. Seligman & Co., certificates 
of a majority of stock be issued to J. & W. Seligman & 
Co. to hold in trust for the period of twelve months, and 
that such certificates be signed by the president and secre- 
tary with the corporate seal of the company affixed.” On 
the books of the company also appears the following entry : 
“J. & W. Seligman; residence New York: shares 60,000, 
(held in escrow ;) amount of dollars, $6,000,000. May 20th, 
1872.” This evidence, while it fuils to establish that Selig- 
mans were the owners of such stock, does, on the contrary, 
establish the tact that they were not the owners but simply 
the custodians of it as trustees. This the contract, the 
resolution of the board of directors and the entry on the 
stock books, all indicate and nothing more, and by no proe- 
ess of reasoning known to me, can an inference even be 
drawn from these facts that it was the purpose of either 
the Seligmuns or the company to fasten upon the Selig- 
mans a liability to the company for $6,000,000, when it is 
apparent that the object of the transaction between the 
parties was to secure through the Seligmans advancements 
of money to complete the road, for which they were to be 
made secure by the deposit with them of first-mortgage 
bonds and a majority of the capital stock. 

That the legislature did not intend by the section 
quoted above, and which gives origin to the proceeding, 
to make a mere holder of stock who was not the owner 
liable, is manifested by section 771, Revised Statutes 1879, 
which declares that * no person holding stock in any such 
company, as executor, administrator, guardian or trustee, 
and no person holding such stock as collateral security, 
shall be personally subject to any liability as stockholder 
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of such company; but the person pledging such stock shall 
be considered as holding the same, and shall be liable as a 
stockholder accordingly ; and the estates and funds in the 
hands of such executor, administrator, guardian or trustee, 
shall be liable in like manner, and to the same extent as 
the testator or intestate, or the ward or person interested 
in such fund would have been if he had been living and 
competent to act, and held the same stock in his own 
name.” This section clearly exempts from liability all 
persons holding stock in a fiduciary capacity. The ex- 
emption is absolute, and is not dependent on the fact that 
there is no cestui que trust to answer the liability under the 
last clause of the section. A section of the statute of Ma- 
ryland, of which section 771, supra, of our statutes is a 
literal copy, has been construed in the case of Matthews v. 
Albert, 24 Md. 527, and the construction therein given sus- 
tains the view above expressed. In that case the corpera- 
tion itself issued the stock as collateral security, and the 
holder of the stock was sought to be made liable, and it 
was held that by virtue of said section he was exempt from 
liability. The stock in that case had been deposited with 
one Tiernan, who had loaned the company $2,000, as coi- 
lateral security for the loan, and it was contended that the 
statute did not apply to a case when the company itself 
pledged the stock, but the court held otherwise, and ob- 
served: “That in our opinion his (Tiernan’s) claim was 
for money loaned and the stock transferred to him was held 
as collateral security for his loan, and so holding it he is 
not personally subject to any liability as stockholder, but 
is protected by the provisions of the act of 1852, chapter 
338.” 

It appears from the evidence that the Seligmans voted 
the stock held by them at one or more elections for direct- 
ors, and it is claimed that having so acted they are estopped 
both as to the company and its creditors from disputing 
the fact that they were the owners of the stock. I think 
that the doctrine of estoppel does not apply in this case. 
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To create an estoppel in pais something more is required 
than the mere assertion (if voting the stock was an asser- 
tion by Seligmans) that they were the owners of the stock. 
To establish an estoppel in pais, it must usually appear, 
first, that one party has made an admission or assertion 
inconsistent with the evidence proposed to be given, or the 
claim oftered to be set up; second, that the other party has 
acted upon such admission or assertion; and third, that 
such other party would be injure. by allowing such admis- 
sion or assertion to be disproved. Taylor v. Zepp, 14 Mo. 
482; Newman v. Hook, 37 Mo. 207. The doctrine of es- 
toppel cannot be invoked by the company, because the 
evidence shows that the Seligmans, in voting this stock, 
did so with the consent of the company and with full 
knowledge on its part that they were not in fact stock- 
holders or owners of the stock, and it does not show that 
in consequence of said act of Seligmans the company took 
any action which altered its condition. Nor can the doc- 
trine be invoked in this suit in favor of the creditor prose- 
cuting it because it does not appear that the debt of the 
company upon which his judgment was obtained, was con- 
tracted on the faith of said act or even subsequent to the 
voting of the stock by Seligmans. For these reasons I do 
not concur in the opinion rendered. 





Givens v. Van Stuppirorp, Appellant. 


1. Private Nuisance: pamaGes. Where the owner knowingly per- 
mits a brothel to be established and maintained in his house, which 
adjoins a tenement of another, by reason of which the latter’s ten- 
ants leave, and his property is depreciated in value, the former is 
liable to the latter for the special damage thereby caused him, over 
and above the wrong and injury done to the general public. 





2. : MEASURE OF DAMAGES. In such a case the measure of lin 
ages is the difference in the selling value of the property and th 
loss of rent occasioned by such nuisance. 


9—72 
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: EVIDENCE OF DAMAGE. in ascertaining these facts, 
all cire vumstances that would show a depreciation in value should 
be considered, and the damage recovered must be the actual depre- 
ciation shown to be caused by the existence of the nuisance. 
Where it is shown that, after defendant’s house 
was occupied as a brothel, other houses of the same character were 
opened in the same neighborhood, so that the damage caused by 
others cannot be separated from that caused by defendant, he will 
be liable for all such damage, if the natural and probable conse- 
quence of his illegal act was to cause the injury complained of.* 








Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Broadhead, Slayback § Haeussler for appellant. 
Wm. G. Rainey for respondent. 


Hoven, J.—This was an action to recover damages to 
certain real property of the plaintiff in the city of St. 
Louis, alleged to have been sustained by him by reason of 
a certain nuisance maintained by the defendant upon prem- 
ises of his adjoining those of the plaintiff. The defend- 
ant had judgment in the circuit court, which was reversed 
by the court of appeals. The opinion of the latter court, 
which contains a full statement of all the matters in issue, 
is to be found in 4 Mo. App. Rep. 498. As we fully concur 
in the views expressed by the court of appeals, we shall 
not attempt to restate them, but will content ourselves with 
simply affirming its judgment. 


*These syllabi are taken from 4 Mo. App. Rep. 498. 
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Gopparb, Plaintiff in Error, v. WiLL1AMson’s ADMINISTRA- 
TOR. 


Amendment. On the trial in the circuit court of a case appealed 
from the probate court plaintiff asked, but the court refused, leave 
to file an amended statement of his cause of action. The proposed 
amendment did not change the cause of action, but simply con- 
sisted of credits, whereby plaintiff’s demand would be reduced, but 
the plea of the statute of limitations would be avoided. The ap- 
plication was accompanied by plaintiff’s affidavit showing why he 
had failed to give these credits before. Held, that the application 
should have been granted. Amendments are favored in further- 
ance of justice. 

Statute of Limitations, Proof of Credits Avoiding. When 
the statute of limitations is relied on as a defense toa note the 
plaintiff should not be permitted to read in evidence credits indorsed 
on the note, without first proving when the indorsements were 
made. When it is shown that they were made atatime when it 
was against his interest to make them, or that they were made by 
or with the consent of the payor, they will be admissible, but not 
if they were made by the holder himself without the knowledge or 
consent of the payor, and there is no other proof that the payments 
were then made. 

Witness: ONE PARTY TO A CONTRACT DEAD. When the maker of a 
note is dead, the payee is not a competent witness, on his own be- 
hali, to prove payments made by the deceased. 

Evidence. In an action to establish a claim consisting of many 
items, against the estate of a deceased person, evidence was offered 
in chief, to show that he wasa man of careless business habits, 
slow to pay and loth to settle. Held, that it was properly excluded. 


Error to Cole Circuit Court—Hon. G. W. Miuuer, Juage. 
REVERSED. 

A. W. Anthony tor plaintiff in error. 

Drafiin § Williams for detendant in error. 


Henry, J.—This suit originated in the probate court 
of Morgan county, August 3rd, 1877, as a claim against 
the estate of the intestate presented by Goddard. The 
account was for taxes paid by plaintiff for the deceased at 


















































132 SUPREME COURT OF MISSOURI, 


Goddard v. Williamson's Administrator. 





his request in said county, for the years 1856 to 1859, in- 
clusive, with interest, balance due on two notes, amount 
paid for Williamson to J. P. Ross, and amount of county 
warrants belonging to plaintiff, which were converted by 
deceased to his own use, aggregating $1,966.58, with credits 
to the amount of $14.95, the balance of which, $1,951,63, 
was claimed against the estate. The plaintiff had judg- 
ment in the probate court for $837, being the balance due 
on the two notes, dated respectively, May 21st, 1858, and 
August 23rd, 1859, payable one day after date, the latter 
for $150, the other for $200, each bearing ten per cent in- 
terest from date, with credits upon the larger note as fol- 
lows: $20 July 4th, 1865, $35 May 27th, 1869, and on the 
smaller, $100 October 12th, 1872. Plaintiff appealed from 
the judgment of the probate court to the circuit court of 
Morgan county, from which a change of venue was taken 
to the cireuit court of Cole county, and on a trial of the 
cause, in consequence of adverse rulings of the court, 
plaintiff took a non-suit with leave, etc., and has duly pros- 
ecuted an appeal to this court. 

On the trial, plaintiff asked leave to file an amended 
statement of his cause of action, which was refused, and 
1. amenpmest. of this he complains. The proposed amend- 
ment did not change the cause of action, but simply con- 
sisted of additional credits given to the estate which re- 
duced the demand from $1,951.65 to $1,695. The addi- 
tional credits tended to show mutual dealings and accounts 
between the parties, running through all the years from 
1861 to 1874, inclusive, and if established, would have 
avoided the plea of the statute of limitations. The appli- 
cation to file an amended statement, was accompanied by 
plaintiff’s affidavit to the effect that after filing his original 
account and affidavit he had examined the books of said 
decedent kept by him in his life-time in the matter of ac- 
count between plaintiff and deceased, extending continu- 
ously from the year 1857 to 1874, inclusive, showing that the 
estate was entitled to various credits which plaintiff had 
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omitted to place upon the original account, by reason of 
not having had access to said books. The proposed amended 
statement was of the same cause of action tried before the 
probate court. It was not a change of the cause of action 
but only additional credits given to which the estate was 
entitled. Amendments are favored in furtherance of jus- 
tice, and the court erred in its refusal to allow plaintiff to 
file the amended statement. Brashears v. Strock, 46 Mo. 
221; House v. Duncan, 50 Mo. 453. 

The action of the circuit court in refusing to permit 
the plaintiff to read as evidence the notes and credits 
3. stature orp. thereon, without first proving when such 
trontnis avon Credits were entered on the note was proper. 
was When plaintiff proves that the credit was 
made at a time when it was against his interest to make it, 
it is admissible. If made by or with the consent of the payor 
of the note, it is admissible ; but a mere indorsement by the 
holder himself without the knowledge or consent of the 
payor, or other proof that the payment was then made, is 
not admissible if the note would be barred by the statute 
but for the credit indorsed; otherwise the holder of a 
note would have no difficulty in avoiding the bar of the 
statute. Phillips v. Mahan, 52 Mo. 197; Roseboom v. Bil- 
lington, 17 John. 182. 

Plaintiff offered himself as a witness to prove that the 
entries of credits on said notes were made by him at the 
. wm: 298 time of the dates thereof respectively, and 
dead. that the payments were made. The court 
refused to permit him to testify, and this is assigned for 
error. The statute expressly provides “that in actions 
where one of the original parties to a contract or cause of 
action in issue and on trial is dead, ete., the other party 
shall not be admitted to testify in his own favor,” and, 
therefore, there was no error in the action of the court in 
rejecting the plaintiff as a witness to prove those facts. 

Nor did the court err in refusing plaintiff leave to 
show as original evidence, that the deceased was a man ot 
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4. EVIDENCE. careless business habits; slow to pay and 
loth to settle. There might be a state of facts under 
which such evidence would be admissible in rebuttal, but 
it is difticult to conceive of a case in which it could prima- 
rily be legitimate. For the error committed in refusing 
plaintiff’s application to file his amended statement, the 
judgment is reversed, and the cause remanded. All con- 
cur, except Suerwoop, C. J., who dissents. 


Scruees v. ALEXANDER, Appellant; Carter, Respondent. 


Contract for the benefit of a third party: MARRIED woman. One 
C, in anticipation of his own death, sold a carriage, agreeing with 
the purchaser that the price was to be paid in farm produce to his 
(C’s) wife. C having died; Held, that his widow, and not his ex- 
ecutor, was entitled to the benefit of the sale. - 


Appeal from Jackson Circuit Court.—Hon. 8. H. Woopson, 
Judge. 


AFFIRMED. 
Dunlap & Freeman for appellant. 
Karnes & Ess for respondent. 


Norton, J.—-Plaintiff, in his petition, states that on 
the day of August, 1875, plaintiff bought a carriage 
of E. H. Carter, deceased, and was to pay therefor the sum 
of $100 in vegetables, farm produce, ete., to Sallie A. Car- 
ter; that E. H. Carter died August 29th, 1875; that de- 
fendant, Jesse P. Alexander, is executor of his last will 
and testament, duly qualified, etc.; that plaintiff has no 
interest in the money; that defendant, Alexander, claims 
the same and threatens to sue, plaintiff therefor; that de- 
fendant, Sallie A. Carter, also claims the same, and threat- 
ens to sue the plaintiff therefor. Plaintiff asks the court 
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to order, adjudge and decree that this plaintiff pay said 
sum of $100 into court and be discharged, and that the 
defendants may interplead for the same. 

Defendants Alexander and Sallie A. Carter, each in 
their respective answers, claimed the said sum; the said 
Alexander claiming that the debt from plaintiff was due 
to him as the executor of E. H. Carter, who died previous 
to September 5th, 1875, leaving a will disposing of all his 
real and personal property. Defendant Sallie A. Carter, 
in her answer, denied that the debt was an asset belonging 
to the estate of E. H. Carter, deceased, and averred that 
said E. H. Carter, who was her husband, sold the carriage 
to plaintiff, Scruggs, for $100, which was to be paid to her 
as her separate property and as a means of support for her 
after the death of her said husband. Upon the trial of the 
issue thus presented, the court awarded the money in con- 
troversy to be paid to defendant Sallie A. Carter, from 
which judgment defendant Alexander prosecuted his ap- 
peal to this court. 

This proceeding being equitable in its nature, we are 
authorized to look into the evidence for the purpose of 
ascertaining whether or not it supports the judgment. We 
think the evidence satisfactorily shows that E. H. Carter, 
deceased, sold the carriage in question to plaintiff, Scruggs, 
for the sum of $100, which was to be paid to Sallie A. 
Carter, his wife, in any farm produce which plaintiff might 
have to spare and as he could spare it. The evidence 
further shows that said E. H. Carter was in daily anticipa- 
tion of death, being at that time afflicted with a disease lia- 
ble to terminate his life at any moment, and that as an 
inducement for plaintiff to purchase the carriage, (he, 
plaintiff, being a farmer with no prospects of raising any- 
thing on his farm during that year in consequence of the 
grasshoppers having destroyed everything,) repeatedly said 
that he could pay the price of the carriage to his wife in 
two or three years in farm produce, from a dozen eggs up, 
as she would need such things, and he did not expect to 
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live to enjoy them. The evidence clearly evinces an in- 
tention on the part of Carter, deceased, that his wife was 
to be the sole recipient of the proceeds of the sale, and 
that payment was to be made to her alone. Under this 
state of facts the following authorities fully warranted the 
decree rendered: §§ 714 and 281,1 vol., Bish. on Married 
Women; Clark v. McGuire, 16 Mo. 302; Rogers ¢ Peak v. 
Gosnel, 51 Mo. 467. Judgment aftirmed, in which all the 
judges concur. 


Hugues, Plaintiff in Error, v. Huenes. 


Partition : SALE AFTER EXPIRATION OF ORDER OF SALE I8 VoID, An or- 
der of sale in partition expires with the term at which the sale is 
required to be made, and if for want of bidders, no sale takes place 
at that term, a renewal of the order must be procured before any 
further steps can be taken. A sale at a subsequent term without 
such renewal is void. 


Error to Audrain Circuit Court—Hon. G. Porter, Judge. 
REVERSED. 

Thos. N. Musick for plaintiff in error. 

M. Y. Dunean for defendant in error. 


Henry, J.—This is an action of ejectment for the re- 
covery of the southwest quarter of section 35, township 
52, range 7, lying in Audrain county. The answer isa 
general denial. There was a trial, which resulted ina 
judgment for defendant, and plaintiffs have brought the 
case to this court on a writ of error. Both parties claim 
title under the heirs of Lucy Modisett, deceased. The 
plaintiffs offered in evidence a warranty deed from six of 
the eight heirs, to Benj. N. Modisett, one of the heirs, con- 
veying to him all their right and title to the west half of 
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said quarter section. Lucy Skinner, the plaintiff, nor her 
sister Sarah, who together inherited one-eighth of said 
land, was a party to that deed. Benj. N. Modisett and 
wife conveyed said land to David W. Hughes, and it was 
afterward sold, under an execution against said Hughes, to 
Jacob Sosey, Granville Keller and the plaintiff, Andrew 
Spalding, who received a sheriff’s deed therefor. Sosey 
and Keller subsequently conveyed it to Margaret Hughes, 
wife of her co-plaintiff, David W. All of the foregoing 
conveyances were made pending a suit for partition of said 
land in the Audrain cireuit court, in which a portion of 
the heirs of Lucy Modisett were plaintiffs and all the heirs 
were parties. In that cause there was an interlocutory 
judgment of partition at the May term, 1857, and commis- 
sioners appointed to make partition of the land. On the 
24th day of September, 1857, they made their report to 
the court, that it was not susceptible of division, etc. Next 
follows a report of sale made to the court by the sheriff, 
stating that, in accordance with an order of sale made by 
the court, he sold said land on the day of November, 
1858, to C. D. Modisett, who neglected to comply with the 
terms of sale. At the November term, 1857, of said court, 
it appears that a motion was filed by parties to the suit, to 
set aside said sale. What became of said motion does not 
appear, but at the April term, 1859, the curator of the es- 
tate of the Skinner children filed a motion to set aside said 
sale. No other entry occurs until the April term, 1863, 
when Frank Cave, late sheriff, makes report of the sale of 
said land under an order of the court to C. D. Modisett, 
who had failed to comply with the terms of the sale, 
whereupon, on motion of plaintiffs, by their attorney, said 
sale was set aside by the court, and the land ordered to be 
sold by the sheriff at the next October term of said court, 
upon the same terms as in the former order, and the cause 
was continued. At said October term it was offered for 
sale by the sheriff, but not sold for want of bidders, and 
the sheriff made report of the facts to the court, as require« 
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by law, and without any renewal of the order of sale, the 
sheriff, at the April term, 1864, sold the same to R. R. 
Ringo, who received the sheriff’s deed for the land. 

Defendant attempts to defend against plaintiffs by 
showing title under the partition proceedings in persons 
claiming under Ringo, and the only question is, whether 
or not Ringo acquired a title by the sheriff’s sale and con- 
veyance to him. The record is confused and some portions 
are unintelligible, and many questions are raised by appel- 
lant’s counsel, and discussed in the briefs; but as the de- 
cision of one point in the case disposes of the main ques- 
tion, we shall not notice any other. It nowhere appears 
that after the failure of the sheriff to sell at the October 
term, 1863, for want of bidders, there was any renewal ot 
the order of sale. An order of sale in a partition suit, as 
an execution on a judgment in any other case, is the sher- 
iff’s authority to sell, and without an order of sale, he can 
no more sell than without an execution in an ordinary suit, 
he could levy upon and sell property to satisfy the judg- 
ment therein. Where there has been a failure to sell un- 
der an order made, “ by reason of the failure of the term 
of court or other causes,” the statute of 1855, as is the case 
under the statute of 1865, provides that: “The court, or 
the clerk in vacation, shall renew such order of sale gen- 
erally, without specifying any time for sale, and the clerk 
shall, without delay, deliver a certified copy of such order 
to the sheriff, who shall then proceed to advertise, to sell,” 
etc. There is no provision of the statute, as in case of an 
execution, to keep the order alive, after the term at which it 
requires the sale to be made, and the sheriff had no more 
right to sell without a renewal order, than if there never 
had been an order of sale made in the cause. The sale 
and conveyance to Ringo, therefore, did not pass the title 
to the property. All concurring, the judgment is reversed 
and the cause remanded. 
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CLAMORGAN, Appellant, v. Tue Bapren & St. Louis Rattway 
CoMPANY. 


Deed: DESCRIPTION BY REFERENCE TO ANOTHER DEED. It is no ob- 
jection to a deed that it does not describe the land conveyed, if it 
refers for description to the book and page of a record where an- 
other deed is recorded which does describe it. 


: DESCRIPTION: CALL FOR ‘‘ THE HILLS”? HELD TO PREVAIL 


OVER CALL FOR DISTANCE. A deed executed in 1810 described the 
southern boundary of the tract conveyed as “twenty arpens in 
depth from east to west, that is to say from the river Gingras to the 
hills.” Actual measurement subsequently made showed that the 
distance from the river to the hills was twenty-five arpens. In 1807 
the Board of United States Commissioners had confirmed to the 
grantor in this deed all the land lying between the river and the 
land of one 8., which lay in the hills. In several conveyances sub- 
sequent to 1810 both the grantor and the grantee, under whom re- 
spectively the parties to this suit claimed, recognized the southern 
boundary as it was described in the deed of that date, invariably 
calling for the hills as the western terminus of the line. eld, that 
although the call for “the hills” might otherwise have been too 
indefinite, vet, effect must be given to the studied repetition of that 
call in all the deeds, and it must prevail over the call for twenty 
arpens. The deed of 1810 was, therefore, construed as conveying all 
the land between the river and the land of S. in the hills. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


E. P. Johnson and G. W. Hall for appellant. 


J. M. §& C. H. Krum for respondent. 


Napton, J.—This is an action of ejectment for a smal, 
lot of ground on the Bellefontaine road lying within 
United States survey 728. The case depends upon the 
construction of two documents, the one purporting to be 
a cession or relinquishment of all title in the claim of 
Jacques Clamorgan on the Gingras by Pierre Chouteau and 
wife, acknowledged and recorded November 8th, 1810, and 
the other a deed dated June 26th, 1810, whereby Clamor- 
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gan conveyed to Chouteau 400 arpens in superficies i in the 
same tract above referred to, bounding it on the south by 
Joseph Hebert, on the north by himself, fronting on the 
east sixteen arpens running north and south, and on the 
west twenty-four arpens running north and south, “by a 
quantity of twenty arpens in depth from east to west, that 
is to say, from the river Gingras to the hills.” In 1793 
Clamorgan obtained a concession of 800 arpens of land at 
the Ruisseau A’ Bechame, which empties into the Gingras, 
describing it as twenty arpens by forty, lying between the 
river Gingras and the hills. Governor Trudeau had be- 
fore him a plat of the land furnished by the petitioner, and 
ordered a survey, which, however, was not made by the 
surveyor, Mackay, until 1806, two years after the change 
of government. In 1807 the United States Board of Com- 
missioners confirmed this claim of Clamorgan to 800 ar- 
pens of land, “situate as aforesaid, provided so much 
may be found vacant there; and ordered the same to be 
surveyed, so as to include his improvements, and so as not 
to interfere with the surveys of Helen St. Cyr and chil- 
dren, Antoine, Vincent and Bouis, or Jacinto St. Cyr and 
Narcisse St. Cyr.” The survey of Mackay showed that 
the claim of Clamorgan encroached on the northwest into 
the St. Cyr confirmation 290 arpens, and on the southwest 
did not extend to the St. Cyr claims, so that there was a 
piece of ground on the southwest, by stopping at the end 
of twenty arpens from the southeast corner, which was 
apparently vacant. The United States survey made in 
1817, by Rector, (numbered 728,) and that of Cozens made 
by order of the court in the trial of this case, fixed the 
southwest corner of the Clamorgan tract at a point in the 
hills on the line of the St. Cyr claim five arpens further 
west than the Mackay survey, or twenty-five arpens from 
the southeast corner, instead of twenty. The survey of 
the land granted by Clamorgan to Chouteau in 1810, fol- 
lowed this Rector survey, and if it was a correct exposition 
of the deed, the plaintiffs obviously had no claim, as it 
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embraced the entire south end of the Clamorgan confirma- 
tion. The correctness of this survey is the main question 
in the case. 

It is true that if we regard the deed from Chouteau to 
Clamorgan of November 8th, 1810, as too indetinite to con- 
1, DEED: descrip. Vey any specific tract of land, this question is 
toanother deed. unimportant. This deed, in the original, 
reads thus: 

Nous soussignes pour valeur recue, cédons, quittons, 
vendons et transportons 4 M. Jacques Clamorgan, sans 
aucune garantie ni recours queleonques, le morceau de 
terre mentionné et décrit en la vente des autres parts (A) 
avec tous les droits, titres, actions et prétentions que 
nous y avons. Signé et scehé ces présentes en la ville 
et District de St. Louis, ce Six Novembre mil-huit cent dix. 
Ladite terre énregistree livre B, page 353 et suivante (sur 
lequel morceau de terre le 8. Clamorgan nous a vendu une 
partie). 

Prerre CuHouTeat, [SEAL.] 
SAUCIER CHOUTEAU. [SEAL. |* 

The sheriff’s deed to Chouteau, dated July 10th, 1809, 
conveyed to Chouteau “all the right, title, interest and 
property which said Jacques Clamorgan had or possessed 
in and to a certain tract or parcel of land, lying or being 
on the river Gingras in the same district and bounded by 
lands of Joseph Hebert, Hyacinthe St. Cyr and Vincent.” 

The intent of the parties to these conveyances is ob- 
vious. Chouteau agreed with Clamorgan that 400 arpens 
of the land conveyed to him by the sheriff would satisfy 





*TRANSLATION.—We, the undersigned, for value received, cede, 
relinguish, sell and transfer M. Jacques Clamorgan, without any war- 
ranty or recourse whatever, the tract of land mentioned and described 
in the sale of the other parts (A), with the right, title, actions and 
claims which we have and can have on it. 

In testimony whereof, we have signed and sealed these presents, 
in the town and district of St. Louis, this 6th of November, 1810, the 
said land recorded in book B, page 353, and following, and (of which 
piece of land the said Clamorgan has sold a part to us). 
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his judgmeut, and, therefore, upon Clamorgan’s conveying 
to him 400 arpens he would relinquish all title to what re- 
mained of the concession which had been conveyed to him 
by the sheriff ’s deed. . The confirmation had already been 
recognized by the United States government, though the 
only survey then made was that by Mackay in 1806. Chou- 
teau had, at the date of this deed or about that time, con- 
veyed this 400 arpens to Beaufils and Lebeau, and his 
object was to give back to Clamorgan all the confirmation 
not embraced in his deeds to Lebeau and Beautils. The 
words “ cedons, quittons, vendons et transportons,” I sup- 
pose are as eflicient to convey title as the English words 
‘grant, bargain and sell,” all warranty being disclaimed. 
The instrument was signed and sealed, and the only serious 
objection to it is that there was no sufficient description of 
the land conveyed. But as the deed refers for this to an- 
other instrument duly recorded, and the book and page of 
the record is stated, this reference would serve to destroy 
all ambiguity as to the land relinquished. 

The title of Clamorgan, then, to all his concessions out- 
side of the 400 arpens conveyed to Chouteau being rein- 
2, ——: deserip- vested in him, the only question is, whether 
Poh the deed of Clamorgan to Chouteau for the 
for distance. 400 arpens covered the land in controversy 
which is a strip of ground between the western line of the’ 
Mackay survey and the line of boundary between Clamor- 
gan and St. Cyr, as established by Rector and recognized 
by the United States authorities. It may be conceded that 
a call for a point in “the hills” is too indefinite, but it is 
worthy of observation that in all the deeds, though the 
original southern boundary is described as being twenty 
arpens long, the words “that is to say, from the Gingras 
to the hills,” are invariably inserted. Clamorgan and 
Chouteau both adopted this interpretation of the conces- 
: sion. It will be observed that Clamorgan’s claim, as con- 
firmed, was bounded on the south by Hebert, and on the 
west by St. Cyr. This evidently carried it beyond the 
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twenty arpens, and in this confirmation by the board 
of commissioners they evidently regarded his claim as 
bounded on the west by the St. Cyr claim. Chouteau rec- 
ognized this in his deeds to Lebeau, and also to Beaufils: 
so, also, did Clamorgan in his deeds to Clark and Carr. It 
is clear that the board of commissioners also regarded the 
St. Cyr confirmation or claim as the western boundary of 
the Clamorgan grant. These confirmations providing 
“that so much can be found vacant there,” that is, between 
the Gingras and the St. Cyr confirmation, clearly indicates 
that there shou'd be no vacant land between the western 
line of Clamorgan, and the eastern line of St. Cyr—that 
Clamorgan’s claim should go to St. Cyr’s eastern line, but 
no further. Under these circumstances, we have con- 
cluded, though at first of a different impression, that the 
eall for “the hills’’ in the deed of Clamorgan to Chou- 
teau must carry the land conveyed to the line of St. Cyr, 
notwithstanding the line is described as twenty arpens 
long. This seems to have been the construction given to 
the deed by the parties to it, and the singular repetition of 
the phrase “ that is to say, to the hills,” in all the deeds 
seems to be an explanation of the previous call for a south- 
ern boundary of twenty arpens, and indicative of an in- 
tention that whether that extent would go to the hills or 
not, at all events the hills were to be reached, through which 
the eastern line of the St. Cyr confirmation extended. This 
being our conclusion upou a careful examination of the 
record, the judgment of the court of appeals is affirmed 
The other judges concur. 
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Dattey v. Jessup et al., Appellants. 






Relief in Equity against Mistake of Law, when Granted. Mere 
ignorance of the law on the part of a party to a contract will not 
authorize a court of equity to set aside the contract. There must 
be something more. The attending circumstances must be such as 
to excite suspicion of fraud, imposition, misrepresentation or undue 
influence on one side, and imbecility, credulity or blind contidence 
on the other. Upon this principle, where it appeared that defend- 
ant had believed himself not legally bound to pay plaintiff’s claim, 
but plaintiff’s attorney had pressed him for payment, insisting that 
he was bound, and had prevailed upon him to execute a note for 
the amount, but it did not appear that he had relied upon the at- 
torney’s opinion, nor what were the considerations which induced 
him to accede to the attorney’s demand, and there was no testimony 
tending to create even a suspicion of fraud, imposition, misrepre- 
sentation or undue influence; Held, that even if plaintiff’s claim 

was originally unfounded, equity would not relieve defendant from 

payment of the note. 
















Appeal from Andrew Cireuit Court.—Hon. H. 8S. Ke.iey, 


Judge. 








AFFIRMED. 





Belch & Silver and H. B. Giddings for appellants, cited 
in argument Story’s Eq., (12 Ed.) §§ 120,125; Fitzgerald v. 
Peck, 4 Littell 125; Sparks v. White, 7 Hump. 86; Griffith 
v. Townley, 69 Mo. 21; Green v. Morris, etc., R. R., 12 N. 
J. Ea. 165. 













Hoven, J.—On the 11th day of April, 1868, the de- 
fendant purchased a tract of land from one Cowan for 
$4,000, $2,000 of which he paid in cash, and for the bal- 
ance executed two notes for $1,000 each, payable respect- 
ively in one and three years, and received from said Cowan 
a bond for title. The note first due was paid at maturity. 
Before maturity of the remaining note, Cowan made a 
general assignment of all his property, for the benefit of 
his creditors, to the plaintiff. On the 17th day of August, 
1871, the defendant tendered to the plaintiff, as assignee, 
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the full amount of principal and interest then due on his 
note and demanded a deed, which plaintiff refused. On 
the 11th day of April, 1875, payment of the amount due 
on his note was demanded of the defendant, by the plaint- 
iff’s attorney, and the defendant offered to pay the same, 
excluding the interest from the date of the tender. The 
bill of exceptions states that plaintiff’s attorney “ insisted 
that the defendant, Solomon Jessup, was liable for the in- 
terest during said time, and finally prevailed on said Jessup 
to execute his note with Wm. R. Kingas his security, for the 
balance of said second note and ten per cent interest from 
the 17th day of August, 1871, to the 14th day of April, 1875.” 
The deed was then executed and delivered, and the bond 
canceled. The note executed by the defendants, and now 
sued on, was for $702, payable thirty days after April 14th, 
1875, the date of its execution. On the 20th day of May. 
1875, the defendant, Jessup, paid on this note the sum of 
$300, and on the 20th day of August following, the further 
sum of $100. The present suit is brought to recover the bal- 
ance due on said note, which sum is less than the interest 
which the defendant, Jessup, contended he was not liable 
for, and he now asks to be relieved from liability for said 
balance, on the ground that it represents the interest for 
which he was not liable, and because he was mistaken as 
to the law when he executed the note sued on. 

Conceding that the tender made stopped the running 
of interest, the defendant is not entitled, on the facts stated, 
to the relief sought. It is unnecessary to cite authorities 
in support of the proposition that mere ignorance of the 
law on the part of a party to a contract will not authorize 
a court of equity to set aside the contract. There must 
be something more. The circumstances attending the 
making of the contract must be such as to excite “sus- 
picions of fraud, imposition, misrepresentation or undue 
influence on one side, and imbecility, credulity or blind con- 
fidence on the other.” Faust’s Admr. v. Birner, 30 Mo. 414; 


Griffith v. Townley, 69 Mo. 13. In the present case it ap- 
10—72 
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pears from the testimony that the defendant was himself 
of opinion that he was not liable for interest after the ten- 
der, but that the plaintiff’s attorney insisted that he was, 
and prevailed upon him to execute his note for a sum which 
included the interest. What the considerations were which 
induced him to accede to the demands of the plaintiff’s 
attorney nowhere appear. The defendant was fully aware 
of all the facts, and intentionally bound himself to pay 
interest which he thought he was not legally liable to pay ; 
and in the absence of testimony tending to create even a 
suspicion of fraud, imposition, misrepresentation or undue 
influence, he must be held bound by his contract. The 
plaintiff’s attorney doubtless honestly entertained the 
opinion that the defendant was liable for interest; at all 
events, the defendant was under no obligation to rely upon 
his opinion, and it does not appear from the evidence that 
he did. This case is not like that of Fitzgerald v. Peck, 4 
Littell 125, cited by defendant’s counsel, where the attor- 


neys for both plaintiff and defendant acted upon a mis- 
taken view of the law in making a settlement. The judg- 
ment of the circuit court will be affirmed. All concur. 


Tue Strate ex rel. ATTORNEY GENERAL V. MERCHANT’sS Ex- 
CHANGE Mutua. BENEVOLENT SOCIETY. 


Insurance: A BENEVOLENT SOCIETY HELD AN INSURANCE COMPANY. 
An association styled ‘‘The Merchant’s Exchange Mutual Benevo- 
lent Society,” had for its object the giving of financial aid to the 
widows and children of deceased members, or to such uses and pur- 
poses as members should by last will and testament direct. The 
funds used for this purpose consisted of assessments made upon the 
survivors at the death of a member, together with interest on a fund 
composed of the entrance or initiation fees paid by the several 
members upon entering the association. The members were di- 
vided into classes and the fees paid in by those belonging to each 
class were kept separate from the rest, and were used for the ex- 
clusive benefit of that class. The association was governed by 
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board of trustees assisted by the usual executive officers. Held, that 
it was a mutual insurance company. 


Benevolent Societies, when subject to the Insurance Laws. 
The act of March 8th, 1879, relating to benevolent societies, (Sess. 
Acts, p. 65; R. 8., 22 972, 973,) was repealed by the third section of 
the act of May 19th, 1879, on the same subject, (Sess. Acts, p. 66; 
R. S., 2 974,) or, at least, was so modified as to withdraw the exemp- 
tion from the operation of the general statutes relating to life insur- 
ance conferred by the first named act from any benevolent society 
whose sole purpose was to give aid to the widows and children or 
legatees of deceased members. Under section 974 only those socie- 
ties are entitled to that exemption which make the giving of such 
aid an incident to some other form of benevolence. 


Quo Warranto. 


OvustTER AWARDED. 


The writ charged that respondent, without any char- 
ter, act of incorporation or other legal authority, was 
usurping and using the liberties, privileges, rights and 
franchises of a life insurance company ; that it was making 
and entering into contracts whereby, in consideration of a 
stipulated sum of money paid to it, it undertook to indem- 
nify individuals against losses by death ; that it was insur- 
ing human lives for and in consideration of premiums paid 
to it; that it was receiving premiums for the insuring of 
human lives; that it was issuing insurance policies for 
hire, upon the lives of individuals; that it was collecting 
premiums from individuals for the insurance of human 
lives; that it was making contracts whereby, for a stipu- 
lated consideration, it undertook to indemnify individuals 
against the risks attendant upon the duration of human 
life; that it was making contracts by which it, in consid- 
eration of a sum of money in gross and of periodical pay- 
ments of stipulated sums of money, undertook to pay 
money at a time depending upon the death of the person 
whose life was insured ; that it was carrying on and trans- 
acting the business of making assurances upon the lives of 
individuals; that it was transacting the business of a life 


. 
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insurance company; that it was insuring the lives of the 
members thereof for the benefit of such members, or for 
the benefit of the widows, children and legatees of mem- 
bers. 

The respondent’s return denied the alleged usurpation 
of powers ; denied that respondent was doing a life insur- 
ance business; but alleged that it had obtained a certificate 
of incorporation March 2nd, 1876, as a benevolent society, ° 
and that it was nothing else. The return further averred 
that the occasion for the establishment of this benevolence 
arose from the fact, that the members of the Merchants’ 
Exchange of St. Louis, their agents, employees and serv- 
ants, transacting business on the floor of the Exchange, 
found their limited time for doing business each day upon 
the floor of said Exchange so frequently impeded and in- 
terrupted by importunate and urgent appeals to them for 
charitable relief, during their busy hour so devoted to afore- 
said certain business transactions, for aid to bury some 
broken merchant or dealer, or former frequenter of said 
Exchange, or to relieve the widow, family, orphans or de- 
pendents of some person admitted to said floor to transact 
business for members, from destitution and need, that it 
became necessary to form this benevolent and charitable 
society, not merely as a means of providing relief for such 
cases consistent with humanity, but also as a benevolence 
to the living survivors in saving their valuable time, and 
remedying the occasion for having the time devoted to ac- 
tive business from being taken up in hearing and deciding 
upon such applications, to the great loss of their time and 
interruption of their business; that to meet this constantly 
recurring exigency the Merchants’ Exchange Mutual Be- 
nevolent Society was organized, not as an insurance on 
life, but simply as a means of immediate cash relief, de- 
pending not upon the irregular generosity of a few liberal 
subscribers, but upon a small contribution from each of 
the former associates of the person in whose behalf charity 
was invoked ; that it carried on all the necessary business 
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that the officers and members of said Exchange allowed the 
entire business of the respondent to be carried on by the em- 
ployees of said Exchange, at its aforesaid office, without 
any charge for desk room or rent; that all the trustees and 
officers of respondent are members of the said Exchange ; 
_that for a short time after organizing the society, it ad- 
‘mitted from time to time, by the unanimous consent of the 
trustees, proper persons who were visitors to the Exchange, 
not to exceed fifty in all; but after learning the decision of 
the St. Louis court of appeals in the case of State ex rel., 
se., Circuit Attorney v. The Citizens’ Benefit Association, the 
society had ever since. upon advice of counsel, declined and 
refused to admit to its membership any person who was 
not a member of the Merchants’ Exchange, or admitted 
on the floor to do business for members, and having 
the privileges of the floor; that the society had accumu- 
lated a permanent fund of about $7,500, which was invested 
in United States bonds; that it held no certificate from the 
insurance department; that it had not paid into the State 
treasury any fees under section 21, article 10 of the State 
constitution ; that it held no authority to carry on an in- 
surance business from any state, employed no actuary, paid 
no solicitors, and issued no shares of stock or other evi- 
dence of pecuniary profit. 

Accompanying the return and forming part of it 
were the articles of incorporation. These declared the 
object and purpose of the corporation to be “ to give finan- 
cial aid to the widows and children of deceased members, 
or to such uses and purposes as such members shall by last 
will and testament direct. Provided, Such aid shall be 
given: First, To the widow. Second, If there be no widow, 
then to the children of such deceased member; but in case 
such deceased member shall by will direct a division of 
such aid between such widow and children, then the same 
shall be distributed accordingly. Third, If there are 
neither widow nor children, then as may have been directed 
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by the last will and testament of such deceased member. 
Fourth, If there be neither widow, children nor last will 
and testament of such deceased member, then such aid is 
to be paid into and be a part of the permanent fund of this 
society.” 

The article relating to membership was as follows: 
“All applicants for membership shall be members of the 
Merchants’ Exchange of St. Louis, or an employee of a 
member or an officer registered on the books of said Mer- 
chants’ Exchange, and entitled, under the rules of said 
Exchange, to the privileges of the floor of said Exchange 
during business hours; of sound mind and in good health, 
and between the ages of twenty and sixty years; provided, 
members may be received in this society when over the 
age of sixty, or who are not members of the Merchants’ 
Exchange, by the unanimous consent of the board of trus- 
tees; and when once a member of this society, the mem- 
bership shall not cease as long as such member complies 
with the articles of association and by-laws, though he may 
have withdrawn and be no longer a member of the Mer- 
chants’ Exchange, or employee or officer thereof.” 

Persons desiring to become members were required to 
sign an application in the following form: 


To the Trustees of the Merchants’ Exchange Mutual Benevo- 
lent Society of St. Louis: 


The undersigned desires to become a member of your 
society, and if accepted, agrees to abide by all the laws 
and regulations now in force, as well as such as may here- 
after be adopted for the government of the same: 

Name of Applicant——— 

Post Office Address——— 

Street and Number——— 

Where Born——— 

Date of Birth——— 

If an Employee, name the Employer-——— 

Occupation 
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How long have you been a resident of St. Louis 

How long have you been a member of the Merchants’ 
Exchange, or employee of a member 

I am in good health, and have no chronic disease that 
will tend to shorten life. The above statements are true 
to the best of my knowledge and belief. 

— Applicant. 

A certificate of membership was granted in the fol- 
lowing form: This is to certify that D. H. has been re- 
ceived into and isa member of Class A, in the Merchants’ 
Exchange Mutual Benevolent Society of St. Louis, sub- 
ject to the rules and regulations now in force, or which 
may be hereafter adopted; and as such is entitled to all the 
benefits and privileges provided for and due to members of 
this society, according to the articles of association and 
by-laws governing the same. 

This was the only evidence given members of their 
connection with or claim upon the society. 

The attorney general, not disputing the facts as alleged, 
moved for judgment notwithstanding the return. 


J. L. Smith, Attorney-General, with whom were Given 
Campbell and Carr & Reynolds in support of the writ. 


1, The State, under its general power to enact laws 
for the good government and regulation of the community 
end the protection of its citizens, has the undoubted right 
to prescribe the conditions upon which persons, associations 
or corporations may engage in and conduct the business of 
insurance. State v. Bathews, 44 Mo. 523; Slaughter House 
Cases, 16 Wall. 62; Paul v. Virginia, 8 Wall. 168. This is 
a regulation, not a prohibition. Nathan v. Louisiuna, 8 
Ilow. 73. The legislature is the exclusive judge of the 
mode of regulation and terms to be prescribed. Munn v. 
Illinois, 94 U. 8. 183; Chicago, ete., R. R. v. Iowa, 94 U.S 
164. It is obvious from an examination of the insurance 
laws that neither an individual, nor an association of indi- 
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viduals, can lawfully engage in the business of insurance 
without a corporate organization. By the 46th section of 
the act of 1869, (1 Wag. Stat., § 46, p. 756,) the regulations 
of the act did not in terms extend to individuals or associa- 
tions of individuals. But by the act of March 28th, 1874, 
(Laws 1874, p. 81,) now section 6012, Revised Statutes, in- 
dividuals and associations of individuals were and are in- 
cluded. This is an answer to the claim that has been 
made that the corporation does not, but the individual 
members do insure each other and themselves. 

2. Is the business in which the respondent is en- 
gaged insurance? Under power conferred by article 8, 
chapter 37, Wagner’s Statutes, to practice benevolence and 
charity, has it gone beyoud the bounds of benevolence, 
charity, donations, and entered upon the domain of con- 
tract? Does its benevolence flow, not from mere good 
will, but from legal obligation? Is its charity the per- 
formance of a mere moral duty which cannot be enforced 
by the law? Are its gifts bestowed without the least con- 
sideration, or do they depend upon mutual promises? Upon 
the answers to these questions rests the determination of 
this case. As to what constitutes insurance, we refer to 
Bunyon Life Insur., (1 Ed.) 17; Bliss Life Insur., § 3; 
May Insur., § 1; 2 Marshall Insur., 766 ; Com. v. Wether- 
bee, 105 Mass. 149. There need not bea formal written 
instrument or policy to evidence the contract. Parsons 
Mere. Law, §§ 403, 404; Smith’s Mere. Law, (Hole. & Gh. 
Ed) p. 385, note; Bliss Life Ins., § 188; RK. 8. 1879, § 731; 
Henning v. U. S. Ins. Co., 47 Mo 426; s. ¢., 2 Dill. 29; Kelsall 
v. Tyler, 11 Exch. 513. 

Admit that defendant may engage in works of benev- 
olence and charity under their articles of association and 
the organic act. They must, to be within the protection 
of law, do their works by legal, lawful methods. The pro- 
hibitions and regulations of our law are not aimed at the 
objects of corporations, but at that particular mode of ac- 
complishing such objects by means of insurance contracts. 
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Governors, etc., v. Am. Art Union, 3 Selden 228, 237. Admit 
also that insurance is a form of benevolence and charity— 
that providing for the support of one’s children on the 
death of the parent, as well as guarding against want on 
the part of helpless dependents, is the highest form of be- 
nevolence—yet, even then, societies incorporated under ar- 
ticle 8, are not authorized to exercise benevolence and 
charity by means of insurance contracts. This for two 
reasons: First, the words “or any other association or- 
ganized for benevolent or charitable purposes,” must be 
construed, under the canon ejusdem generis, to refer to 
societies like Masons, Odd Fellows, Sons of Temperance 
and Patrons of Husbandry, whose objects, being benevo- 
lent, are well understood not to be carried on by means of 
any contracts partaking of the characteristics of insurance 
contracts. Green’s Brice’s Ultra Vires,p.54, note 1. See- 
ond, If these words had a more extended meaning, the 
effect would be to let in and include societies which were 
not within the words of the act, and there would be no 
convenient limit, and insurance and numerous other socie- 
ties would be included. Ibid. Organized under article 8, 
all insurance companies, taking advantage of the 21st sec- 
tion, of article 10 of our constitution, would escape not 
only the police regulations of the State, but the payment 
of taxes, fees and other revenues necessary to the State. 
All insurance was originally based on the idea of be- 
nevolence. 3 Kent, § 366; 2 Marsh. Ins. p. 766. If, then, 
defendants are exercising charity and benevolence by means 
of contracts for the payment of money upon the death of 
a member, they are doing an insurance business. It mat- 
ters not how those contracts are evidenced, what name is 
given to them, whether evidenced by a certificate of mem- 
bership, or the provisions of the articles of association, by 
by-laws, or by rules adopted by the society, courts will 
look at what the business and the mode of doing it actu- 
ally is, and, irrespective of forms or names, or evasive and 
cunningly promulgated motives, the argus eyes of justice 
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will penetrate all these and look at the substance of the 
thing itself. 

The only mode in which the society exercises its be- 
nevolence is on the death of a member, “to pay to the 
widow, children or legatee of decedent the sum of $1, if a 
member of class A, for each member of that class; $2 if a 
member of class B, for each member of that class; $3 if 
a member of class C, for each member of that class, and 
$4 if a member of class D, for each member of that class.” 
Art. 14 of By-Laws. All the other provisions of the arti- 
cles of association and by-laws relate to the mode of col- 
lecting the assessments and initiation fees, and to the terms 
upon which members are admitted, except that sections 15 
and 16 provide for the collection, distribution and invest- 
ment of a contingent and permanent fund, the object of 
which is to make up deficiencies in collections and _ ulti- 
mately do away with their necessity. Article 13 in terms 
makes the application for membership part of the con- 
tract of membership, and requires the member to remain 
a temperate man and to abstain from habitual dranken- 
ness, while article 1 prescribes the initiation fees and re- 
quires medical examinations. Article 14 does not limit the 
payment on death of a member to the sum collected, but 
the corporation undertakes, in consideration of the pay- 
ment of a sum certain at the start (the initiation fee) and 
of the periodical payment of a certain sum (regulated ac- 
cording to the class and age of the member), upon the 
death of a member of the class to which he belcngs, to pay 
a certain sum (so many dollars for every member in the 
class) upon a certain event (death) to a certain person 
(widow, children or devisee). True, this is not all set out 
in the certificate of membership, but the certificate, simpie 
as it is, and the mere fact of membership as effectually 
make all the by-laws of defendant a part of the contract 
of membership as if set out in hac verba. Schunck’s Case, 
44 Wis. 372. 

The applicant is required to answer and subscribe the 
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questions propounded in the blank form (Art. 1 By-Laws) ; 
he agrees to abide by and be governed by all laws and regu- 
lations in his application, and by every possible guarantee 
and safeguard, the membership is made contingent upon 
the performance of the obligations of the by-laws. (See 
By-Laws, arts. 1, 13, 14, 15, 16, 18 and 19.) It did not 
necessarily follow that the aid provided to be given by sec- 
tion 1 of articles of association should be by the proceeds of 
insurance upon the life of a member, but the society by its 
by-laws has confined itself to that one single mode. 

That respondent is doing an insurance business, see 
Hornby v. Close, L. R. 2 Q. B.153; ll. Masons’ Ben. Society 
v. Booth, (by Drummond, J.,) 12 Chic. Leg. News 151; Iii. 
Masons’ Ben. Society v. Winthrop, 85 Ill. 537; Jil. Masons’ 
Ben. Society +. Baldwin, 86 Ill. 479; Kentucky Mas. Mut. L. 
Ins. Co. v. Miller, 13 Bush 489; Com. v. Wetherbee, 105 Mass. 
149; Dietrich v. Mad. Relief Assoc., 45 Wis. 79; Schunek v. 
Gegensciter, etc., 44 Wis. 8369; Commercial League v. The Peo- 
ple, 90 Ill. 166. 

3. Respondent acquired no rights under the act of 
March 8th, 1879, because that act was repealed before it 
ever took effect, by the act of May 19th, 1879. Having 
been passed without an emergency clause, it could not take 
effect until ninety days after the legislature adjourned; but 
before that time had expired the act of May 19th was 
passed. This act from its title and purview clearly intends 
to lay down the law completely as to the establishment, 
powers and franchises of benevolent associations, and its 
last section in express terms repeals all inconsistent acts. 
Connor v. Chicago, etc., R. R., 59 Mo. 292; Sedgwick on 
Construction, 62, 124, 125, 359; Daviess v. Fairbairn, 3 
How. 636; Dwarris on Statutes, 155, 515; Dean of Ely v. 
Bliss, 5 Beav. 574; Key v. Goodwin, 4 Moore & Payne 351; 
Smith on Construction, § 762; Butler v. Palmer, 1 Hill 
324. 
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Broadhead, Slayback & Haeussler for respondent. 


Pecuniary profit does not enter at all into the plan, 
purposes, objects or practical workings of the society. It 
was formed and has been conducted strictly as a benevo- 
lence. There are no stockholders, no dividends, no period- 
ical assessments, no salaried officers, no paid solicitors, and 
no benefits except the voluntary contribution of $1.10, 
which each member pays upon the death of a member, in 
aid of the widow or family or legatee of such decedent 
member, and in the event such decedent member has no 
widow, children, or dependent or legatee, then this contri- 
bution goes to the establishment of a permanent fund for 
carrying out the benevolent objects of the society. The 
misfortunes to which commercial traders are so prover- 
bially exposed rendered appeals such as those referred to 
in the return peculiarly binding upon a society of mer- 
chants and traders, and while they could not have the hard- 
ness of heart to ignore these appeals, the loss of time and 
the interruption of business were very serious impediments. 
Hence the establishment of this society. It issues no pol- 
icy ; no formal application, such as all insurance companies 
require, is necessary; the trustees merely exercise such 
scrutiny as to prevent imposition upon the members who 
constitute the main body. Only about thirty-one members 
have joined class B. None at all C or D. There are 
about 1,200 in class A, in which class no medical exami- 
nation is demanded, the only instances where the trustees 
have required it being to prevent imposition. A person 
does not have to show that he is an available risk in life 
insurance companies, in order to join this benevolent soci- 
ety. This of itself shows that active benevolence, and not 
the establishment of an insurance company, is the foun- 
dation of this society. The certificate of membership is 
not a contract of insurance. The application for member- 
ship is not in the form of applications for insurance. There 
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are no proofs of loss required, such as the insurance 
companies must all require. The tenure of membership 
does not depend upon the lapse of time, and the payment 
of periodical assessments or dues. Hence, the society does 
not directly or indirectly insure the continuance of life. 
Its only undertaking is that its members will each. con- 
tribute a certain sum ($1.10) to the widow, family or de- 
pendents of the person who sees fit to join the society. A 
policy of life insurance always purports to insure the con- 
tinuance of life, fora certain length of time, for money. 
The contract in the case at bar, when condensed, is simply 
this: that, in consideration of a certain aid being extended 
by a member to the family of a decedent member, his own 
family will be similarly relieved in the event of his own 
death. But no time is bargained for, and hence the dura- 
tion of the life of the contributor is not an element in the 
contract. 

In all of these particulars the respondent here differs 
from the respondent in the case of the State ex rel. v. Th 
Citizens Benefit Association, 6 Mo. App. 162; s. ¢., 6 Cent. 
Law Jour. 491. 

Both this case and the acts of the legislature of March 
8th and May 19th, 1879, draw a clear distinction between 
life insurance companies and those companies which pro- 
vide mutual aid for members’ widows, orphans or depend- 
ents. There is here no contract of insurance, but merely 
a compact for the extending of mutual aid to a decedent’s 
family by the survivors. The mere agent or trustee through 
whom such compact is carried out, without compensation, 
sannot be considered an insurer in any sense, or within any 
accepted definition of the word. This society is merely 
such trustee. 

That each member may expect at some time to reap a 
benefit through his surviving representatives, is no objec- 
tion. What is freely given to charity often has a promise 
of future reward connected with it. 

That the mortality tables and the ages of members 
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applicant are taken into account in the regulating of fees 
for admission, is no more than every such charity is com- 
pelled to observe in order to sustain itself. The occasion 
for relief is more likely to arise in case of the old or the 
sick, than the youthful and healthy. 
stitute the society an insurance company. 
would be to say the members shall not deal equitably with 


each other. 


Napton, J.—Two points arise is this case, both of 
which have been fully discussed at the bar. 
tion is, whether this company or corporation defendant is 
doing and authorized by its constitution to do an insur- 





This does not con- 
To hold that 


The first ques- 


ance business, and the second point is based upon an as- 


sumption that though it may be so authorized and so 


employed it is still not within the statute laws in regard 
to insurance companies, but expressly exempted by the 
legislature from any such obligation to comply with the 


general law on the subject of insurance. 


The first question 


seems to be of easy solution, whether regarded in reter- 
ence to the definition of insurance adopted by the text- 


books or to specific judicial decision. 


The origin of life insurance, as we are told by all 
writers on the subject, is traceable to benevolent motives. 


1. INSURANCE: a 

benevolent socie- 
ty held an insur- 
ance company. 


The object was to secure to the family of a 
person who was dependent on a salary, or 
other income which ceased with his life, a 


support upon the death of the insured, by a small contribu- 
tion of the annual income, and this, it is apparent, was a 


laudable and benevolent object. 


In France, we are told, 


life insurance was in early times prohibited, on the ground 
that it might operate as an incentive to those who would 
benetit by the termination of a life to hasten such termina- 
tion; but in England it was adopted by the judiciary long 
before its sanction by parliament upon an assumption, not 
unusual with those islanders, of a superiority in popular 


morals over their continental neighbors. And in this coun- 
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try it followed the common law of England into such states 
as adopted that system, but has been so entirely regulated 
by special legislation here, and probably in all other states, 
that any reference to its original character becomes unnec- 
essary. 

The definition given by Bunyon, an English writer on 
the subject, is probably as complete as any to be found in 
the text-books. He defines life insurance to be “that in 
which one party agrees to pay a given sum upon the hap- 
pening of a particular event consequent upon the duration 
of human life in consideration of the immediate payment 
of a smaller sum or certain equivalent periodical payments 
by another.” The supreme court of Massachusetts defined 
it to be “a contract by which one party promises to make 
a certain payment upon the destruction or injury of some- 
thing in which the other party has an interest, whatever 
may be the terms of payment of the consideration or the 
mode of estimating or securing payment of the sum to be 
assured in case of loss.’ This definition of the Massachu- 
setts court was given in a case in which the facts were 
identical, substantially, with the one we now have under 
consideration. The only question in that case was, whether 
the charter of a company called the “ Connecticut Mutual 
Benefit Company,” was in effect a life insurance corpora- 
tion. The name of the company was the “Connecticut 
Mutual Benetit Company,” and its constitution recited its 
object to be “mutual benefit and relief in case of death as 
hereinafter set forth.” The affairs of the company were 
intrusted to a board of directors, and its officers were a 
president, secretary, treasurer, etc. The funds of the com- 
pany were raised by admission fees of members and assess- 
ments as prescribed in the by-laws. The rate of fees was 
tixed according to certain enumerated classes, and those 
who paid the largest premiums were entitled to a propor- 
tionate increase of dividends. 

In the case we have under consideration the title of 
the corporation is “ Merchants’ Exchange Mutual Benevo- 
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lent Society of St. Louis,” the words “mutual benetit’ 
being exchanged for “mutual benevolent.” The object 
stated in the constitution of the society is “ to give finan- 
cial aid to the widows and children of deceased members, 
or to such uses and purposes as such member shall by his 
last will and testament direct.” The election of nine trus- 
tees was provided for, and the appointment of the neces- 
sary officers of president, secretary and treasurer. The 
funds were raised by initiation fees, and classes were ur- 
ranged as in the Connecticut charter. In short, it is im- 
possible to see any material difference in the two schemes. 
The opinion of the court was that the corporation or 
assocfation was an insurance company, and came within 
the meaning of the Massachusetts statute. 

I am not satisfied that I could express the views of 
this court on the first point in the present case in a more 
condensed, comprehensive or pointed form than will be 
done by simply employing the language of the Massachu- 
setts supreme court: “The contract made between the 
Connecticut Mutual Benefit Company,” says Judge Gray, 
who delivered the opinion of the court, “ and each of the 
members, by the certificate of membership issued accord- 
ing to its charter, does not differ in any essential particular 
of form or substance from an ordinary policy of life insur- 
ance. The subject insured is the life of a member. The 
risk insured is death from any cause not excepted in the 
terms of the contract. The assured pays a sum fixed by 
the directors, and not exceeding $10, at the inception of 
the contract, and assessments of $2 each annually, and of 
$1 each upon the death of any member of the division to 
which he belongs, during the continuance of the risk. In 
case of the death of the assured by a peril insured against, 
the company absolutely promises to pay to his representa- 
tives, in sixty days after receiving satisfactory notice and 
proof of his death, as many dollars as there are members 
in the same division, the number of which is limited to 
five thousand. The payment of this sum is limited to no 
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contingency but the insolvency of the corporation. The 
means of paying it are derived from the assessments col- 
lected upon his death from other members, from the money 
received upon issuing other certificates of membership, 
which the by-laws declare may, after payment of expenses, 
be ‘used to cover losses caused by the delinquencies of 
members and from the guarantee fund of $100,000 estab- 
lished by the corporation under its charter.’ This is not 
theless a contract of mutual insurance upon the life of the 
insured, because the amount to be paid by the corporation 
is nota gross sum, but a sum graduated by the number of 
members holding similar contracts, nor because a portion 
of the premiums is to be paid upon the uncertain periods of 
the deaths of such members, nor because, in case of non- 
payment of assessments by any member, the contract pro- 
vides no means of enforcing payment thereof, but merely 
declares the contract to be at an end, and all moneys pre- 
viously paid by the assured, and all dividends and credits 
accruing to him, to be forfeited to the company. The fact 
offered to be proven by the defendant that the object of the 
organization was benevolent and not speculative, has no 
bearing upon the nature and effect of the business con- 
ducted and the contract made by the corporation.” Com. 
v. Wetherbee, 105 Mass. 160. 

In the constitution of the present society, it is true 
that no guarantee fund of $100,000 is provided for, but by 
reference to artice 15 of the by-laws, it will be seen that a 
similar fund, though called by a different name, is provided 
for. That article isas follows: “Article 15. The entrance 
or initiation fee shall belong to and be invested as a perma- 
nent fund, each of the classes being kept separate on the 
books of the society; provided that the board of trustees 
are authorized to employ, from time to time, as they in 
their discretion may deem best, one or more persons to act 
as solicitors for the purpose of obtaining members to this 
society, and to pay such solicitor for his services out of the 
permanent fund, not to exceed the sum of $1 for each 
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member so obtained. The interest on the permanent fund, 
with the amount assessed against each member on the death 
of a fellow member, together with all gifts or income re- 
ceived by the society, shall be placed to the credit of the 
contingent fund and used for advances for members in an- 
ticipating their dues on the death of a fellow member, de- 
fraying the current expenses of the society as may be 
directed by the board of trustees; but if at any time the 
contingent fund shall exceed the wants of the society for 
the purpose named, the trustees shall order the same to be 
invested in bonds.” 

This opinion of the supreme court of Massachusetts, 
if it be a sound one, would seem to be quite conclusive on 
the first point discussed in this case, but as the opposite 
view has been maintained with much confidence in the ar- 
gument of counsel for the defendant, it may be proper to 
show, by the decisions of other courts, that it has been gen- 
erally acquiesced in; indeed, I may say, uniformly adopted 
where there were no legislative enactments requiring a 
contrary construction. ‘lhe case of Schunk v. Gegenseitiger 
Wittwen und Waisen Fund, 44 Wis. 370, is merely an as- 
sumption on the part of counsel on both sides, in which 
the court concurred, that the corporation defendant was a 
mutual insurance company. The name as translated from 
the German wa sthe Mutual Widows’ and Orphans’ Fund. 
It was a corporation organized and acting by the authority 
of the Grand Lodge of the United Ancient Order of Druids. 
The grand lodge consisted of representatives from the several 
groves, which, together with the association, were under 
the jurisdiction of the grand lodge, and the court declared 
that the defendant “ was obviously organized to answer the 
ends or serve the purpose of a mutual life insurance com- 
pany.” The description given by the court of the char- 
acter and operations of the company, with unimportant 
changes as to details, would apply to the corporation de- 
fendant here. “Among the provisions of the constitution 
and by-laws adopted for its management,” says Cole, J., 
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“is one which provides that, on the death of a member in 
good standing, there shall be paid to his surviving widow 
or heirs the sum of $800 as life insurance. The funds un- 
der the control of defendant are made up chiefly of dues 
paid by members on admission into the order and assess- 
ments levied upon and paid by the members on the death 
of a brother. ‘The managing authority of the defendant is 
termed a directory, which is chosen by the groves from 
their members, each grove that has not more than seventy- 
five members being entitled to one member in the directory 
and to an additional member for each additional seventy- 
five or fraction exceeding one-half that number. This 
directory conducts the whole management of the defend- 
ant; fixes the amount of the assessment to be paid by the 
members on notice of the death of a brother, issues, through 
its corresponding secretary, to all the groves a demand of 
payment of such assessment; and also determines whether 
the claims of the survivors of the deceased are just. Every 
member of a grove is obliged to contribute to the fund by 
paying his initiation fee and assessments, and is entitled to 
participate in its benefits. The admission fees and assess- 
ments are paid by the members to their respective groves, 
the grove paying over all dues to the directory.” The 
point decided in the case has no connection with the pres- 
ent question under consideration, but it is an answer to the 
position taken in this case, and somewhat urged in argu- 
ment, that there was no contract provided for by the con- 
stitution and by-laws of the present society; that the ofli- 
cers were merely collecting agents and their performance 
of such voluntary duties could not be enforced. The court 
held that the groves were a part of the machinery of the 


corporation for collecting assessments, and were as much 
agents of the corporation as of the members paying, and 
their neglect to pay over the money collected could not 
affect the representatives of the deceased member, but that 
the corporation was liable, and judgment was accordingly 
given against it. 
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In Erdmann v. The Mutual Ins. Co. of the Order of Her- 
mann’s Sons of Wisconsin, 44 Wis. 376, the title of the com- 
pany sufficiently indicates its character, but the machinery 
for collection and contribution and distribution seems to 
have been essentially the same as in the case just referred to. 
In Dietrich v. Madison Relief Association, 45 Wis. 79, we 
have another corporation of the same class and managed 
in the same way. No question was made as to its being a 
mutual life insurance company. In a recent case in Ken- 
tucky (13 Bush 489) the same doctrine is recognized with- 
out question. Soin Masons’ Benevolent Society v. Winthrop, 
85 Ill. 537, there was no question raised as to the corpora- 
tion being an insurance company, but a statement of the 
case shows no essential difference between it and the be- 
nevolent society which is defendant here. The covenant 
which was sued on consisted of a promise or agreement by 
the society to pay to the wife of the deceased member, on 
satisfactory proof of his death, a certain sum of money 
depending on the class of which he wasa member. The 
court says: “The organization is a kind of mutual ben- 
efit association, managed by a directory, and the expenses 
and losses of the society are paid by assessments made upon 
the members for such purposes.” The court declares the 
certificate of membership “in the nature of a policy of in- 
surance on the life of the member.” In the J/linois Ma- 
sons’ Benevolent Society v. Baldwin, 86 Ill. 479, the corpora- 
tion was treated by the court without question, so far as 
it appears, as an insurance company. 

A decision of the court of appeals of New York, af.- 
firming one of the supreme court, has been referred to, 
though not on the subject of insurance, but to show how 
little importance is attached by the judiciary of that state 
to names or ostensible objects of association, when their 
organization and real effect is in conflict with a law and 
the constitution of the state. In the case of the Governors 
of the Alms House, ete., v. The American Art Union, 3 Sel- 
den 228, the corporation was professedly devoted to the 
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encouragement and promotion of the fine arts, and the 
works of art purchased were distributed every year among 
the members by lot. The constitution of the state had this 
provision: ‘No lottery shall hereafter be authorized in 
this state, and the legislature shall pass laws to prevent the 
sale of lottery tickets within this state, except,” etc. There 
was also a statute which provided that “no person should 
set up or propose any money, goods or chattels or things 
in action to be rafiled for or to be distributed by lot or 
chance to any person who shall have paid or contracted to 
pay any valuable consideration for the chance of obtaining 
any such money, goods or things in action.” Notwith- 
standing the ingenious argument of Mr. O’Conor, that the 
term lottery used in the constitution was not designed to 
apply to games of chance where no skill on the part of the 
player is required, nor to any schemes where the object 
was not to raise public revenue, the court, with only a sin- 
gle dissenting voice among the eight judges, did not hesi- 
tate to declare the scheme within the constitutional 
prohibition as well as that of the statute. 

The case of the Commercial League Association of Amer- 
ica v. The People, 60 Ill. 166, has been referred to as con- 
tlicting with these decisions, but it cannot be so considered. 
That company was conceded to be an insurance company, 
but it was held exempt from the general statutes regulating 
insurance because of a special exemption in a special stat- 
ute. We have no such statute here, but we have statutes 
which are claimed to have the same effect, and this leads us 
to a consideration of the second point. 

Assuming defendant to be a mutual insurance com 
pany, it is claimed that our legislation in regard to corpo- 

rations which are termed benevolent associa- 


2. BENEVOLENT so- 

Scpirertotners tions, and especially article 10, contains 
SURANCE LAWS. provisions which expressly exempt the de- 
fendant from the provisions of the general law in regard 
to insurance. This point is not without difficulties arising 


from the very peculiar history of our recent legislation. 
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On the 8th of March, 1879, the following statute was 
passed: “Section 1. That chapter 70 of the General 
Statutes of Missouri, being article 8 of chapter 37 of Wag- 
ner’s Statutes of Missouri, relating to benevolent, religious 
and educational associations, is hereby amended by adding 
the following sections thereto, to wit: Section 14. The 
associations and societies of the character referred to and 
mentioned in the first section of this act may also include 
in their corporate powers the privilege for (of) providing 
for the relief and aid of the families, widows, orphans or 
other dependents of their deceased members, or for assist- 
ing such as may be sick or disabled, from the proceeds of 
assessments upon the members of such society or associa- 
tion. Section 15. Any such society or association here- 
tofore or hereafter incorporated under the provisions of 
this act may avail itself of the benefits of the foregoing 
section by amendment to its constitution or articles of as- 
sociation in the manner prescribed by this act. All such 
societies or associations are hereby declared exempt from 
the operation of the General Statutes of this State in re- 
gard to insurance companies.” Acts 1879, p. 65. 

On the 19th day of May, 1879, another act was passed 
entitled “An act to provide for the incorporation of be- 
nevolent, religious, scientific and educational associations 
and of miscellaneous associations.” The first section is 
not materially different from the corresponding section in 
the revised code of 1865, as found in Wagner’s digest, page 
339. The third section is as follows: “Any association 
formed for benevolent purposes, including any purely char- 
itable society, hospital, asylum, house of refuge, reforma- 
tory and eleemosynary institution; any association whose 
object is to promote temperance or other virtue conducive 
to the well being of the community, and generally, any 
association formed to provide for some good in the order 
of benevolence that is useful to the public, may become a 
body corporate and politic under this act, and incidentally 
such association may provide means wherewith to assist its 
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sick or disabled members, or relieve or aid the families, 
widows, orphans or other dependents of its members who 
may die, without being thereby subjected to the operation 
of the General Statutes of this State relating to life insur- 
ance; provided, that nothing herein contained shall be 
construed to authorize any association formed hereunder 
to insure the life of any member thereof for his own ben- 
efit or that of any other person.” The concluding section 
of this act contains the following clause: “Section 14. 
All acts and parts of acts inconsistent with this act, are 
hereby repealed; provided, that nothing in this section 
shall prejudice the rights of any existing corporation 
whatever.” Acts 1879, p. 66. 

The revisors included both these acts in the Revision 
—the first as sections 972 and 973; the second as part of 
section 974; but omitted the repealing clause of the last 
act. They probably acted upon the opinion that it was 
not their province but that of the courts to determine upon 
the compatibility of the two acts, and, therefore, inserted 
both. 

Whether the act of 8th of March would have ex- 
empted the corporation defendant in this case from the 
operation of the General Statutes concerning insurance com- 
panies, we deem it unnecessary to determine, since the act 
of the 19th day of May, if it did not operate as a repeal 
of the former act, undoubtedly so modified it as to exclude 
the defendant from its operation. The charter of defend- 
ant constitutes life insurance the main, indeed, the only 
business of the company. It is not incidental to some 
other form of benevolence in which aid is extended to be- 
reaved widows or orphans, but, as has been shown, practi- 
cally exhibits benevolence in the same way it is promoted 
by all life insurance companies. In plain terms, the two 
acts are irreconcilable—the one aiming to relieve those be- 
nevolent associations from the burthens imposed on mutual 
insurance companies, the other designing and in terms de- 
claring that they are not so exempt. They were obviously 
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brought about by different and opposite interests and from 
different and opposite motives. They were framed diversa 
intentia. It is unnecessary to cite authorities to show that 
the last act must govern, though passed by the same legis- 
lature and at the same session. What was meant by the 
proviso to the repealing clause of the act of May 19th, I 
confess myself unable to conjecture. It has been suggested 
that it might apply to a company organized between the 
8th day of March and the 19th day of May, but it is un- 
necessary to determine the plausibility of such a conjecture 
since the defendant was not in that condition. Previous to 
the session of 1879, no such provision in regard to benevo- 
lent associations as were inserted in the act of March 8th 
was to be found in our statutes. 1 Wag. Stat., Title Cor- 
porations, art. 8, p. 339. This act is the sole reliance for 
any claim of exemption, and being of opinion that the act 
was repealed or so essentially modified as to prevent any 
such effect, a judgment of ouster necessarily follows. The 
other judges concur. 





Pur v. Tue St. Lovurs, Kansas Crry & NortHern Ratiway 
Company, Appellant. 


Negligence in Crossing Railroad Track. The plaintiff, a deaf 
man, being about to cross a railroad track, in a buggy, saw the 
smoke of what he took to be a moving train east of him. He 
crossed, drove eastward a distance of 250 feet along a road which 
ran parallel with the railroad and within a few feet of it, turned and 
drove back the same way he had come, attempting to recross the track 
at the same place. He never looked to the east to ascertain the di- 
rection in which the train was moving, but assumed that it was 
moving away from him. The view to the east was unobstructed for 
more than halfa mile. When in the act of recrossing the track, he 
was looking back over his shoulder to the southward. In this posi- 
tion he was struck and injured by the train coming from the east. 
Held, that the accident was the result of his own negligence, and 
the railroad company was, therefore, notliable. Held, also, that his 
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deafness was no excuse. It should rather have added aspur to his 
vigilance, and prompted him to employ his other faculties so as to 
compensate, as far as possible, for the lacking one. Held, also, that 
although plaintiff was in full view of those operating the train for a 
long distance, yet they were not chargeable with negligence owing 
to the fact that the road forked just at the crossing, and they could 
not anticipate that plaintiff intended to take that branch which 
crossed the track. Held, also, that under the circumstances it was 
immaterial whether the proper signals for the crossing were given 
or not. 


Appeal from Montgomery Circuit Court.—Hon. G. Porter, 
Judge. 


REVERSED. 


The following diagram shows the crossing and its sur- 
roundings. 
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Wells H. Blodgett and Prosser Ray for appellant. 


H. W. Johnson and FE. M. Hughes for respondent. 


Suerwoop, C. J.—Action for damages for injury done 
plaintiff and his property while crossing defendant’s rail- 
road. In the view we take of this case, it is unnecessary 
to do more than to determine the point of the sufficiency 
of the plaintiff’s evidence to authorize a recovery; in other 
words, whether, if the facts thereby established are taken 
as admitted, and they are to be so taken in consequence of 
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the demurrer thereto, the plaintiff has made out a prima 
facie cause of action against the defendant. The evidence 
thus for examination establishes, as we think, and estab- 
lishes very clearly, that plaintiff has shown no such cause 
of action. That evidence discloses the customary diversity 
of opinion as to whether the usual signals were given by 
the approaching train; some of plaintiff’s witnesses testi- 
fying to having heard the whistle, and others that they did 
not. Whether the signals were given or not, we regard as 
unimportant in the circumstances of this case. The morn- 
ing of the accident Purl started in his buggy from the 
north side of the railroad track to take a kettle to Camp's 
hotel, which was on the south side of and near that track, 
and distant from the crossing about 250 feet. Before cross- 
ing the track, and when near the lumber yard, and going 
toward the hotel, he saw smoke to the east, seemingly a 
good way off, which looked like the smoke of a train made, 
by an engine in motion. He proceeded, passed over the 
crossing, then turned east, following the road which ran 
parallel with, in full view of and but a few feet from, the 
railroad track, until he reached the hotel, where delivering 
the kettle, he turned around immediately and drove west 
on the same road on his way home. When proceeding to 
Camp’s hotel, he says that as he was facing east, that of 
course, if there had been a train in sight he would have 
seen it, but he does not state that he looked. Nor did he 
pay any further attention to the smoke, which he took to 
be that of a moving train, although the testimony shows 
that when in front of Camp’s hotel he would have had an 
unobstructed view of the railroad track to the east of the 
hotel, for nearly one-fourth of a mile. Nor after starting 
west to recross the railroad track did he look back east, 
because he says he “ thought the train, the smoke of which 
I saw when I went over, was going east, and if there was 
any danger at all, it would come from the west.” Nor 
when he reached the crossing where he was injured, did he 
look to the east, though an unobstructed view of the track 
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in that direction could have been had for nearly half a 
mile, for the reason that he still clung to the assumption 
that danger was to be apprehended from the west, and not 
from the east. And the testimony also shows that at the 
very time he attempted to cross the track, the train was 
just passing the depot 250 feet east of the crossing, but he 
neither looked in that direction nor stopped; on the con- 
trary, when he made the turn to make the crossing, one of 
his witnesses testifies that he was “ looking back over his 
left shoulder ;” going north and looking south. “ The last 
time I saw him he was looking back and his horse was on 
the track.” More than that, several of Purl’s witnesses, 
who were in excellent situations to view the whole occur- 
rence, state that when they saw the train approaching, 
and saw him driving along parallel with the track, they 
became apprehensive that he would be struck if he at- 
tempted to cross, and so watched him until that event 
happened. 

We see nothing in the foregoing testimony to distin- 
guish this case in principle from others heretofore decided 
by us or to relieve the plaintiff from the consequences of 
his own folly. Fletcher v. A. & P. R. BR. Co., 64 Mo. 484; 
Harlan v. St. L. K. C.§& N. Ry. Co., 64 Mo. 480; Henze v. 
St. L., K. C.& N. Ry. Co. 71 Mo. 636; Moody v. P. R. R. Co., 
68 Mo. 472. This case, indeed, exhibits features of reck- 
lessness that to some extent are wanting in the cases just 
cited ; for in all those instances the parties injured at least 
had their faces turned toward the track they were about to 
cross. The very fact that Purl saw indications of a train 
moving upon the track, though such train seemed distant, 
ought of itself to have sounded an alarm in the ear of his 
caution and kept his faculties on the alert. Instead of 
that, however, the mute warning of the smoke of a mov- 
ing train seems to have silenced the promptings of pru- 
dence and led him to disregard its most obvious dictates. 
If, therefore, he has suffered an injury in either person or 
property, he must be content to abide the result of his own 
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rashness, a result which could have been averted on his 
part by the exercise of the very minimum of care. 

And the case is not altered, nor does it become more 
favorable for the plaintiff by reason of his deafness. Such 
an affliction, so far from excusing one who might have seen 
the train, should rather add a spur to his vigilance and 
prompt him to employ his other faculties so as to compen- 
sate, as far as possible, for the lacking one. 1 Thompson 
on Neg., 430, and cases cited; Shearman & Redfield on 
Neg., § 488. 

If it be said that the road on which plaintiff was driv- 
ing was parallel with and in full view of the railroad track, 
that, therefore, defendant’s servants were lacking in the 
proper care, or else the accident would not have occurred, 
the reply is an obvious one, that where the road on which 
plaintiff was driving makes an abrupt curve to the north 
to cross the railroad track, it is only some ten or twelve feet 
from that track; and at that point it also continues west 
for a short distance and then turns in a southerly course, 
so that defendant’s servants had no cause to suspect, nor 
were they bound to anticipate that plaintiff intended to 
cross the track, and especially to do this in front of the 
train. Railroad Co. v. Manly, 58 Ill. 300; Shearman & 
Redfield on Neg., § 481; 1 Thompson on Neg , 426, et seq ; 
N. C. R. R. Co. o. State to use of Burns, 10 Reporter 663. 
The judgment is reversed, and as it is apparent, from plaint- 
iff’s own showing, that he has no standing in court, we 
shall not remand the cause. All concur. 
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Empree et al., Appellants, v. Patrick. 


Petition, when Demurrable: sTaTuTE OF LIMITATIONS: TENANCY BY 
courtesy. If it is impossible to determine from the allegations of 
the petition whether or not the plaintiff has a cause of action, a 
demurrer will lie. 

Hence, where an action was brought to set aside a deed executed 
twenty-six years before, and the petition showed that plaintiff’s 
mother, through whom she claimed title, was a minor at the date of 
execution of the deed, and married and died a minor, leaving 
plaintiff her only heir, but failed to show whether plaintiff’s father 
survived her mother or not; Held, that if the father was still living 
he was tenant by courtesy, and plaintiff could not maintain her ac- 
tion. If he died before the mother, the action was barred by limi- 
tation. If he survived her, but was dead when the action was 
brought, it was not necessarily barred. For want of a proper alle- 
gation as to survivorship, therefore, the petition was demurrable. 


Appeal from Randolph Circuit Court.—Hon. G. H. Burck- 
HARTT, Judge. 


AFFIRMED. 
T. B. Kimbrough for appellants. 
Martin & Priest for respondents. 


Napton, J.—This suit was brought in 1877. Its ob- 
ject was to have a deed declared void, as a cloud upon 
plaintiffs’ title, made in 1851, twenty-six years before the 
commencement of the action. A demurrer was filed by 
defendants and sustained by the court. The plaintiff is a 
grand-child of one Kirkpatrick, who died in 1847, and 
whose administrator made the deed in question to his 
widow. The mother of the plaintiff was a minor at the 
date of the deed, and married during her minority and died 
during minority, leaving one child, who is the present 
plaintiff. Whether her husband, one Owens, survived her, 
is not stated. It is held in Dyer v. Brannock, 66 Mo. 422, 
that the tenancy by courtesy of the husband stopped the 
running of the statute of limitations, but in this petition 
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it is not said whether the husband of Virginia, Kirkpat- 
rick, the mother of the plaintiff, is alive yet, or dead. If 
he is still living, it is obvious that the plaintiffs have no 
right of action, and if he died before his wife, it is plain 
they have none, as the twenty-six years never interrupted, 
would be a bar. If he survived his wife, the action is not 
necessarily barred, unless he is still living. How the facts 
are is not stated in the petition. The plaintiffs may have 
a good cause of action, or they may not. It is certainly 
the business of a plaintiff to state facts sufficient to show 
a cause of action. In this case it is impossible to say 
whether she has a good cause of action or not. It does 
not appear that she has no cause of action, nor does it ap- 
pear that she has. The judgment on the demurrer is, 
therefore, affirmed. 


Lewis v. Dunuap, Appellant. 


Negotiable Paper: 1NpoRSER’s LIABILITY: PAROL EVIDENCE: AGENCY. 
An indorser of a negotiable promissory note cannot escape liability 
to a subsequent indorsee for value and without notice, by showing 
that his indorsement was not made until after he had received the 
money for which the note was given, and that it was then made for 
the sole purpose of passing title to the indorsee and under a verbal 
agreement with the agent of the latter that the words “ without 
recourse ’’ should be written over the indorsement. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R, E. Cowan, Judge. 


AFFIRMED. 
Dunlap § Freeman for appellant. 


In Rodney v. Wilson, there was no question but that 
there was a contract of indorsement, and the writing must 
control. In this case there was no attempt to indorse a 
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note, but this agreement was subsequent to the disposition 
of the note and the payment of the money to appellant, 
made for the sole purpose of transferring the title to ap- 
pellee for his sole benefit, to be held in trust, and was with- 
out consideration to support a contract of indorsement, and 
the proceeding of plaintiff amounts to a fraud in attempt- 
ing to collect said note from appellant. For these reasons 
appellee should not have recovered. 1 Daniel Negot. In- 
struments, § 720; Hill v. Ely, 5 Serg. & Rawle 363; Biles 
on Bills, (6 Ed.) *151. If Sheldon was plaintiff’s agent he 
was bound by what Sheldon did, and the knowledge of 
Sheldon was knowledge to him; 1 Daniel Negot. Instru- 
ments, § 802, p. 655; Livermore v. Blood, 40 Mo. 48; and 
it would be a fraud on appellant to permit respondent to 
maintain this action; Kirkham v. Boston, 67 Ll. 599; Smith 
v. Carter 25 Wis. 288; Dale v. Gear, 38 Conn. 15. 


R. H. Field and Tichenor § Warner for respondent, 
cited Jones v. Jeffries, 17 Mo. 577; Smith v. Thomas, 29 Mo. 
307 ; Rodney vr. Wilson, 67 Mo. 123; Jones v. Shaw, 67 Mo. 
667; Specht v. Howard, 16 Wall. 566; Forsythe v. Kimball, 
91 U. 8.291; Brown v. Spofford, 95 U. 8. 480; Charles v. 
Denis, 42 Wis. 56; Eaton v. MeMahon, 42 Wis. 484; Doo- 
little v. Ferry, 20 Kas. 230; Dale v. Gear, 38 Conn. 15; 
Woodward v. Foster, 18 Gratt. 205; Lee v. Pile, 37 Ind. 107; 
Campbell v. Robbins, 29 Ind. 271; Wilson v. Block, 6 Bikf. 
509; Crocker v. Getchell, 23 Me. 392; Barry v. Morse, 3 N. 
H: 132; Bank v. Smith, 27 Barb. 489; Hoare v. Graham, 3 
Camp. 57; Bank v. Dunn, 6 Pet. 51; Skinner v. Church, 36 
Iowa 91; Howe v. Merrill, 5 Cush. 80; Dibble v. Duncan, 2 
MeLean 553; Fuller v. MeDonald, 8 Me. 213; Hauer v. 
Patterson, 84 Pa. St. 275; Barnard v. Gaslin, 23 Minn. 194; 
Finley v. Green, 85 Ul. 536; Prescott Bank v. Caverly, 7 Gray 
217; Stubbs v. Goodall, 4 Ga.106; Free v. Hawkins, 8 Taunt. 
92; Bank v. Ballou, 119 Mass. 487. 


Hoven, J.—This is a suit against the defendant, Dun- 
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lap, as indorser in blank of a negotiable promissory note 
of which one Haney was maker and said Dunlap payee. 
It appears from the record that the defendant held, as 
payee, two notes for $100 each, made by Haney and secured 
by deed of trust on certain real estate in Kansas City. In 
order to take up said notes Haney executed a note for 
$210 payable to the order of defendant in twelve months 
with ten per cent interest from date, securing the same with 
a deed of trust on the same property covered by the first 
deed, and being about to ieave for St. Louis, went with the 
defendant to one Sheldon, a money-broker, and engaged 
him to raise $200 for him on the note and the deed of trust. 
Both instruments were left with the defendant. Some 
days after, Sheldon informed Dunlap that he had the money 
for Haney, whereupon Dunlap went to the office of Shel- 
don, taking with him the note and trust deed. What there 
occurred is thus related by the defendant, Dunlap, who 
testified at the trial: ‘After arriving at the office, I 
gave Sheldon the papers and he gave me a check for about 
$200; do not remember the exact amount. After I had 
received the check, Sheldon said the note was payable to 
me or my order, and that I would have to indorse it to 
convey the title to the party loaning the money. I said 
to him that I had no interest in the matter and would not 
be personally responsible by indorsing it, but that I would 
write my name on the note for the purpose of conveying 
the title, and he said he would write over the name ‘ with- 
out recourse.’ I stood by his side and signed the note, he, 
Sheldon, agreeing to write ‘without recourse.’ Haney 
then paid my two $100 notes as was agrced,and I delivered 
them up to him.” The defendant further testified that 
plaintiff told him before suit that Sheldon loaned the 
money forhim. The plaintiff testified that he purchased 
the note of Sheldon before maturity without notice of any 
of the matters testified to by the defendant in regard to the 
indorsement, and denied that he ever told defendant that 
Sheldon loaned the money for him. 

















OCTOBER TERM, 1880. 177 





Lewis v. Dunlap. 





At the request of the plaintiff the court instructed the 
jury as follows: 1. Even though the defendant, at the 
time he indorsed the note sued upon, may have done so in 
the presence of a man who agreed to write thereon the 
words “ without recourse,” yet if said man neglected to do 
so, and defendant neglected to see that it was done, then 
plaintiff cannot suffer by reason of such neglect, provided 
he took the note in the ordinary course of business, in good 
faith and for value. 

2. The court declares the law to be that if the maker 
of the note sued on, placed said note in the hands of one 
Sheldon to be negotiated, and if it was by him negotiated 
to plaintiff for value, before the same was due and in the 
ordinary course of business, then plaintiff is not bound by 
any verbal agreement that may have been made between 
defendant and said Sheldon, unless he (plaintiff) had notice 
thereof, and the fact that said Sheldon had knowledge of 
this agreement is not notice to plaintiff. 

The defendant asked the following instructions, which 
were refused: 1. The court declares the law to be that if 
Haney borrowed the money through Sheldon, and that 
Sheldon was the agent of plaintiffin the transaction, and that 
Haney executed the note and deed of trust to secure the 
same in accordance with the agreement between Haney 
and Sheldon and left them with defendant to be delivered 
when the money should be paid to defendant, and that de- 
fendant did deliver the note and deed of trust to Sheldon 
at the time he collected the money, and that after the 
money was paid over to defendant by Sheldon, defendant 
indorsed the note with the agreement between defend. 
ant and Sheldon that defendant’s indorsement was made 
solely for the purpose transferring the title with the se- 
curity, that is the deed of trust, upon a collection for 
Haney and not upon a sale of the note by defendant, and 
that Sheldon accepted the note with such agreement, and 
the deed of trust to secure the same, the defendant is not 
liable. 


12—72 
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2. If the court, sitting as a jury, believes from the 
evidence that the money received by the defendant from 
Sheldon was for Haney, and that Sheldon was acting as 
ageut for plaintiff in the transaction, then the indorsement 
by defendant upon the note sued on was without consid- 
eration, and defendant is not liable thereon. 

There was a verdict and judgment for plaintiff, and 
defendant has appealed. 

It is against the policy of the law to permit a regular 
indorser in blank who has assumed that position for value, 
or forthe benefit of the maker of the note, to extinguish his 
liability to the indorsee by evidence of a parol agreement 
that he was not to be bound by the indorsement. Rodney 
v. Wilson, 67 Mo. 123. But where the indorser has become 
such for the accommodation of his immediate indorsee, or 
where the indorsement has been made to an agent of the in- 
dorser, or in trust, as for collection or the like, such fact may 
be shown to prevent a recovery by the indorsee. And it 
has been held that it may be shown that there was an 
equity dehors the indorsement arising from an antecedent 
transaction, such for instance as the sale of goods, includ- 
ing an agreement that the note should be taken in sole re- 
liance on the responsibility of the maker, and that it was 
indorsed in order to transfer the title in pursuance of such 
agreement, and that the attempt to enforce it is a fraud. 
Dale v. Gear, 38 Conn. 15; Hill v. Ely, 5 Serg. & Rawle 
363. The defendant in the case before us does not come 
within any of these exceptions to the general rule that the 
legal effect of an indorsement in blank cannot be varied 
by parol téstimony. The defendant’s first instruction was, 
therefore, properly refused. 

Defendant’s second instruction is not the law. If the 
rule it announces should obtain, an indorser for the ben- 
efit of the maker would assume no liability whatever by 
reason of his indorsement. The instructions given for the 
plaintiff are unquestionably the law, and presented the case 
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to the jury in the most favorable light for the defendant. 
All the judges are of opinion that the judgment should 
be affirmed. 





Wricut, Appellant, v. Brroner’s Executor. 


Lien on Property yet to be Acquired. One who has in con- 
templation the purchase of property may by contract impose a lien 
which will be valid and take effect when the property is ac- 
quired. : 

———: LANDLORD’s LIEN FOR RENT: PRIORITY OF LIENS: EQUITY ; 
notice. The proprietors of a hotel took a lease for a term of years 
upon an unfinished building to be used, when completed, as part 
of their hotel. The rent was ,payable monthly. The lease was to 
commence, or take effect on the first of the month after the com- 
pletion of the building. It contained a stipulation that all fixtures, 
furniture and other improvements should be bound for the rent. 
When the lease was signed, the house was unfurnished, but be- 
fore it took effect certain furniture and fixtures had been placed 
in the house. Held, that the stipulation created a lien, valid at 
least in equity, that this lien was forthe full amount of the rent 
reserved and not simply for any portion that might from time to 
time become delinquent, and that it had priority of a mortgage 
given after the lease took effect but before any rent became delin- 
quent, to a person having knowledge of the existence of the stipu- 
lation. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


M. L. Gray and J. M. Holmes for appellant. 


1. The conveyance or lien embodied in the quoted 
clause in the lease has no reference to the property in dis- 
pute, because it was not in existence at the time the lease 
was made, and the language of the clause is in prasenti, not 
in futuro. 

2. If the clause refers to the property in dispute, it 
conveys nothing and creates a lien on nothing, at law, be- 
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cause the property was not in existence at the making of 
the lease, and a conveyance or mortgage of non-existing 
property is void at law. MeCaffrey v. Wooden, 62 Barb. 
316; Butterfield v. Baker, 5 Pick. 522; Munsell v. Carew, 2 
Cush. 50; Ross v. Wilson, 7 Bush (Ky.) 29; Moody v. Wright, 
13 Met. 17; Head vr. Goodwin, 37 Me. 181; Barnard v. Ea- 
ton, 2 Cush. 294; Codman v. Freeman, 3 Cush. 306; Ofis v. 
Sil, 8 Barb. 102; Gardner v. McEwen, 19 N. Y.123; Tap- 
field v. Hillman, 46 Eng. C. L. 243; Dunn v. Thornton, 50 
Eng. C. L. 379; Gale v. Burnell, 53 Eng. C. L. 850. 

3. It is equally void in equity as a conveyance, and 
is good only as a personal agreement, and is not a trust 
affecting the property. Moody v. Wright, 13 Met. 17; Ross 
v. Wilson, 7 Bush (Ky.) 29; Hale v. Webb, 28 Mo. 408; Mogg 
r. Baker, 3 Mees. & Welsb. 195; Gale v. Burnell, 7 Ad. & 
El. (N. S.) 850; Morrill v. Noyes, 56 Me. 458; s. ¢, 3 Am. 
Law Reg. (N. 8.) 18; Pennock v. Coe, 23 How. 117; Otis 
v. Sill, 8 Barb. 102; 2 Hilliard on Mortgages, Ch. 43; 
Phelps v. Murray, 2 Cooper (Tenn. Ch. R.) 746; Belding v. 
Read, 3 Hurlst. & Colt. 961. 

4. The equitable doctrine laid down in Holroyd v. 
Marshall, 10 House of Lords 191, will not help out the 
case of respondent, because the rule that an agreement to 
convey will be treated as a conveyance when the agreement 
is one of which a court of equity will decree specific per- 
formance, cannot apply to this case, because the agreement 
embodied in the clause in the lease would not be specifically 
enforced by a court of equity for the following reasons: 
(a) It isincomplete. (+) It is uncertain and vague. (ce) It 
is not sufficiently definite in the description of the subject 
matter. (d) Itis too uncertain in its terms, nowhere spec- 
ifying what property is to be bound, or for what rent, 
whether the rent in arrears, or the rent for the term, it is 
to be bound. Shelton v. Church, 10 Mo. 774; Ivory v. Mur- 
phy, 36 Mo. 534; Fish v. Lightner, 44 Mo. 268; Taylor v. 
Williams, 45 Mo. 80; Underwood v. Underwood, 48 Mo. 527; 
Foster v. Kimmons, 54 Mo. 488; Mastin v. Halley, 61 Mo. 
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196; Paris v. Haley, 61 Mo. 458; Sitton v. Shipp, 65 Mo. 
297. 

5. The utmost into which the clause can be tortured 
is an agreement to secure the rent that may at any time 
be in arrears on some property; and at the time appellant’s 
deeds of trust were executed there was no rent in arrear, 
and consequently they would take precedence of any lien 
for rent accruing after their execution. Dalton v. Laudalhn, 
27 Mich. 529; Burgess v. Kattleman, 41 Mo. 480. 


mvs 


Chas. B. Howry and W. L. Scott for respondeut. 


1. The clause in the lease, “all the furniture, fixtures 
and other improvements of the hotel, shall be bound for 
the rent and the fulfillment of the other covenants herein 
contained,” constituted the writing, as respeets this clause, 
an equitable mortgage. Ililliard on Mortgages, p. 648 and 
notes ; Lincoln v. Purcell, 2 Head 143; Blackburn v. Tweedie, 
60 Mo. 505; Flagy v. Mann, 2 Sumner 533; Foster v. Rey- 
nolds, 38 Mo. 553; Bank of Utica v. French, 3 Barb. Ch. 
293; Collins v. Carle, 13 ll. 254; 1 Hill. on Mortg., 212, 
213; Shirras v. Craig, 7 Cranch 34. The present is unlike 
the case of Burgess v. Kuttleman, 41 Mo. 483. 

2. By the true construction of this lease it was to go 
into operation on the Ist day of August, 1873, and not 
before. The property in controversy was placed in the 
hotel on the 9th day of July, 1873. Thus the property 
was in esse, and had been placed in the hotel, in accordance 
with the intention of the parties, before the instrument went 
into operation. 

3. But if this property was not in esse at the date the 
instrument went into operation, nevertheless, inasmuch as 
it was, within the contemplation of the parties, to be there- 
after acquired, and was definitely pointed out by the in- 
strument, viz: “ furniture, fixtures and other improvements 
of the hotel,” the hotel referred to being then in process 
of erection ; it was a valid, equitable mortgage, operative 
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against the mortgageors and all purchasers purchasing from 
or claiming under them, with notice. Witchell v. Winslow, 
2 Story 630; Fleteher v. Morey, 2 Story 555; Willink v. 
Morris Canal Co., 3 Green Ch. 377; In re Howe, 1 Paige 
129; Voorhis v. Langsdorf, 31 Mo. 451; State to use of Decker 
v. D’ Oench, 31 Mo. 453; State to use of Voullaire v. Tasker, 
31 Mo. 445; Macomber v. Parker, 14 Pick. 497; Benjamin v. 
Elmira R. R. Co., 49 Barb. 441; Sillers v. Lester, 48 Miss. 
613; Smithurst v. Edmunds, 1 McCarter (N. J.) 408; Keyes 
v. Mil. R. R. Co., 25 Wis. 691; Pierce v. Emory, 32 N. H. 
484; Seymour v. C.g§ N.F. R. R. Co., 25 Barb. 286; Arnault 
v. Annis, 16 La. Ann. 225; Trust Co. v. Hendrickson, 25 
Barb. 484; Phillips v. Winslow, 18 B. Mon. 431; Galveston 
R. R. Co. v. Cowdrey, 11 Wall. 459; Brett v. Carter, 3 Cent. 
Law Jour. 286; Butt v. Ellet, 19 Wall. 544; Langton v. 
Horton, 1 Hare 549; Holroyd v. Marshall, 9 Jur. (N. 8.) 213 ; 
s.¢., 10 H. of L. 191; Abbott v. Stratton, 3 Jo. & Lat. 603; 
Whitworth v. Gaugain, 3 Hare 416; Douglas v. Russell, 3 
Jur, 524; 1 Myl. & K. 488; Brown rv. Tanner, L. R. 3 Ch. 
597 ; In re Ship Warre, 8 Price 269; Mulhall v. Quinn, 1 Gray 
105; Twiss v. Cheever, 2 Allen 40; Lannan v. Smith, 7 Gray 
150; 1 Powell on Mortgages, p. 190; 25 Barb. 284; 
Grounds & Rudiments of Law and Equity, 75; 1 Vesey 
409. Good against persons affected with notice. Davis v. 
Clay, 2 Mo. 161; Major v. Bukley, 51 Mo. 227; Blackburn 
v. Tweedie, 60 Mo. 505. The agreed statement of facts 
shows that appellants had notice. 


W. H. H. Russell also for respondent. 


Plaintiff having accepted the mortgage with knowl- 
edge of the conditions of the lease and of Bircher’s lien 
upon the furniture, fixtures, etc., she took the mortgage 
subject to his lien. It matters not whether there was any 
rent actually due on the 9th day of February, 1874, at the 
time of the execution of the mortgage ; the clause in the lease 
secured the rent for the entire period of the lease. Asa 
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matter of equity it was not necessary that the furniture 
contemplated in the lease should have been in the posses- 
sion, or was actually owned by Malin at the time the lease 
was signed; as soon as it was purchased and placed in the 
hotel it became subject to the lien for rent. Holroyd v. 
Marshall, 10 H. L. Cases, 190; Morrill v. Noyes, 3 Am. L. 
Reg. (N. 8.) 30; Brett v. Carter, 3 Cent. L. J. 286. 


Henry, J.—This cause was submitted to the circuit 
court on the 6th day of March, 1877, upon an agreed state- 
ment of facts, in substance the following:* Bircher was 
the owner of a six story building in St. Louis, on the 
southeast corner of Sixth and Chestnut streets, adjoining 
the Laclede hotel, and on the 7th day of February, 1873, 
while work was in progress upon it to convert it into a 
hotel building, leased it to John W. and Walter Malin, to 
be used by them, when completed, as a hotel. The date of 
the lease was February 7th 1873. It was signed in dupli- 
cate, each of the two parties receiving one. At that date 
there were no fixtures or furniture in the building, it being 
then unfinished, but they were afterward to be placed in 
the building by the Malins, and were so placed in the month 
of July, 1863. The term for which the premises were 
leased was ten years, to commence on the day of 
187—, and the lessees agreed to pay an annual rent of 
$32,000, in monthly payments of $2,660.66, to be made on 
the last day of each month; and it was stipulated in the 
lease that all fixtures, furniture and other improvements 
should be bound for the rent and fulfillment of other cov- 
enants therein contained, on the part of the lessees, and 
any forfeiture for non-fulfillment of conditions therein, 
might be enforced at any day or time however distant, 
after such failure or default should happen. The building 
and premises to be kept free of nuisances, and not to be 
underlet, except the basement, without the lessor’s con- 
sent, under a penalty of forfeiture. The concluding stip- 
ulation of the lease was as follows: “This lease shall 
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commence on the first of the month after the completion 
of said building, and the within blanks shall be filled that 
day. Itis further agreed that connection can be made 
with the Laclede hotel.” 

The Malins were proprietors of the Laclede which was 
furnished for hotel purposes; and after the completion of 
the Bircher building they used the two buildings in con- 
nection, and they were called and known as the Laclede- 
Bircher hotel. The Bircher building was completed about 
the Ist day of August, 1873, by which time the furniture 
and fixtures in controversy in this suit were placed therein 
by the lessees, and the blanks in the lease, specifying the 
date of the commencement of the lease, were then filled, 
and the instrument duly recorded. On the 9th day of Feb- 
ruary, 1874, John and Walter Malin, the lessees, borrowed 
of Nannie M. Wright $25,000, and to secure their note 
given for the amount, executed a deed of trust conveying 
all of the personal property in the two buildings to M. L. 
Gray, as trustee, said Nannie M. Wright then having actual 
notice of the provision of the lease stipulating for a lien 
by Bircher on the property in the Bircher building. After- 
ward, on the 2th day of May, 1875, they borrowed of said 
Nannie M. Wright an additional sum of $10,000, and to 
secure their note for that amount executed another deed of 
trust conveying to said Gray the same property. Bircher 
entered and took possession of the property in the Bircher 
building, claiming a lien upon the goods for rent in ar- 
rear, and this is a controversy betwixt him and Nannie 
M. Wright, who insists that Bircher’s lease failed to create 
a lien, either in law or equity, upon the property in dis- 
pute. The judgment of the circuit court was in favor of 
Bircher, and on appeal, was affirmed by the court of ap- 
peals, and is here on appeal from that judgment. 

One of the principal guestions discussed by counsel 
relates to the validity of a sale, or mortgage of goods and 
chattels not in esse at the date of the mortgage or sale. 
One might write a volume, if inclined to review all of the 
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adjudged cases on the subject. We are not so inclined, 
and deem it necessary only to state what we regard as the 
conclusion reached by the best considered cases. It has 
been frequently and ably discussed, both in the English 
and American courts, and highly respectable authorities 
might be cited in support of either of the opposite views 
urged by the respective counsel here. The earlier English 
and American authorities, we think, sanction the doctrine 
contended for by the counsel of Nannie M. Wright. Jones 
v. Richardson, 10 Met. 488; Moody v. Wright, 13 Met. 17; 
Gardner v. McEwen, 19 N. Y. 125; Head v. Goodwin, 37 
Me. 187; Barnard v. Eaton, 2 Cush. 294; Winslow v. Mer- 
chants Insurance Co., 4 Met. 306; Codman v. Freeman, 3 
Cush. 306; Ofis v. Sill, 8 Barb. 108; Lunn v. Thornton, 1 
Man., Gran. & Scott (C. B.) 379. The doctrine maintained 
in the most of these cases was clearly stated in Ofis v. Sill, 
and was substantially ¢ that a grant of goods, not in exist- 
ence, or which do not belong to the grantor at the time of 
the execution of the deed, is void, unless the grantor ratify 
the grant by some act done by him with that view, after 
he has acquired the goods; that an assignment of property 
to be acquired in future, if valid in equity, is only valid as 
a contract to assign when the property shall be acquired, 
and is not an assignment of a present interest in the prop- 
erty, and if enforced in equity, can only be enforced asa 
right under the contract, and not as a trust attached to the 
property as against the creditors of the assignor or mort- 
gageor; that the mortgage of such subsequently acquired 
property can only be regarded as a mere contract to give 
further mortgage on such property, binding on the mort- 
gageor personally, and the only remedy of the mortgagee 
on such contract is as a general creditor.” 

The broadest contrary doctrine was announced by Mr. 
Justice Story in Mitchell v. Winslow, 2 Story 630, in the fol- 
lowing language: “It seems to me the clear result of all 
the authorities, that whenever the parties, by their con- 
tract, intend to create a positive lien or charge, either upon 
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real or personal property, whether it is then in esse or not, 
it attaches in equity as a lien or charge upon the particular 
property as soon as the assignor or contractor acquires a 
title thereto, against the latter and all persons asserting a 
cluim thereto under him, either voluntarily or with notice, 
or in bankruptcy.” This has been followed by this court 
in the case of Page £ Bacon v. Gardner, 20 Mo. 508; in 
New York, in the case of Seymour v. C.§ N. F. R. R. Co., 
25 Barb. 305, in which Otis v. Sill, supra, was cited and 
distinetly disapproved; also in Sillers v. Lester, 48 Miss. 
526; Benjamin v. Elmira R. R. Co., 49 Barb. 441; Brett v. 
Carter, U. 8. district court of Mass., reported in 3rd vol. 
Cent. Law Jour. 286; Morrill v. Noyes, supreme court of 
Maine, reported in Am. Law Reg. vol. 3 (N. 8.) p. 18; 56 
Me. 458; and in England, in Langton v. Horton, 1 Hare 549; 
Holroyd v. Marshall, 9 Jur. (N. 8.) 213; Whitworth v. Gau- 
gain, 3 Hare 416; Douglas v. Russell, 3 Jur. 512; s. ¢, 1 
Mylne & K. 488. The opinion of the court in Morrill r. 
Noyes, delivered by Davis, J., is an able review of the au- 
thorities, and states the doctrine more clearly and precisely 
than any other case to which our attention has been called. 
It does not recognize the validity of mortgages of mere 
contingencies, or sales or mortgages of property which 
“the mortgageors might purchase, if they should purchase 
any,’ but the sale or mortgage must relate to property 
then in the contemplation of the parties to be purchased 
or acquired by the vendor or mortgageor. 

Hale v. Webb, 28 Mo. 408, is cited by appellant as es- 
tablishing the proposition that the lien declared in the lease 
in question is void in equity, does not create a trust affect- 
ing the property. This is a misconception of the case. 
But one question was discussed in that opinion, and that 
was the effect of a clause in the mortgage which author- 
ized the mortgageor to remain in possession of the mort- 
gaged property, a stock of hardware, and continue his 
business as a hardware merchant, selling the goods, ete. 
This clause was held to invalidate the mortgage, and while 
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the mortgage included the property then in store, as well 
as such as should at any time during the existence of the 
trust belong to the mortgageor, either in said store cr any 
other store or place, there was no discussion as to the effect 
of that provision. Napron, J., did observe that: ‘“ The 
ase Of Mitchell v. Winslow, 2 Story 630, referred to in the 
opinion of this court in Page & Bacon v. Gardner, 20 Mo. 
507, cannot be reconciled in all respects with the decisions 
of this court in Brooks v. Wimer, 20 Mo. 506, and several 
subsequent cases reiterating the same doctrine. So far as 
the case (Mitchell v. Winslow) goes to sustain the judgment 
in Page & Bacon v. Gardner, no exception is designed to be 
taken to it, as the opinion and judgment in that case is 
not supposed to conflict with the views expressed in Brooks 
v. Wimer.” Now, the only question in Brooks v. Wimer was, 
as to the effect of a clause in the mortgage permitting the 
mortgageor to retain possession of the mortgaged goods 
and * dispose of them without any accountability to any 
one for the proceeds of the sale.” This court held the 
mortgage fraudulent upon its face, while in Mitchell v. 
Winslow the contrary was maintained, and it is that por- 
tion of the opinion of Judge Story which Judge Napton 
declared in conflict with Brooks vr. Wimer. In Page & Ba- 
con v. Gardner, the other question discussed by Mr. Justice 
Story in Witchell v. Winslow was one of the questions under 
consideration (while the point upon which Brooks v. Wimer 
was decided was not before the court), and the views of 
Judge Story were fully approved, and in Hale v. Webb 
‘Judge Napron expressly states “that no exception is de- 
signed to be taken to it,” evidently referring to that portion 
of the opinion of Story, J., which related to the mortgage 
of property to be acquired subsequently to the execution 
of the mortgage. We may, therefore, with confidence, 
assert that the doctrine of this court on the subject is in 
perfect harmony with that announced in Mitchell v. Winslow, 
and we see no reason to depart from it. 

It may also be observed that by the last stipulation of 
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the lease it was to commence on the first of the month after 
the completion of the building, and blanks left in the lease 
for that day, were to be filed when the lease commenced, 
and this was accordingly done. When the lease took effect 
the property was all in the building, and was sufficiently 
described in the lease to make the lien reserved eftective in 
equity if not in law. 

In any view, however, that may be taken of the case, 
Bircher had a lien upon the property for the rent to be- 
come due by its terms. If alien at law, then good against 
Mrs. Wright without regard to any notice to her other 
than that imported by the record of the lease If in equity 
only, then equally good against her, because she had notice 
of the stipulation in the lease when she accepted her mort- 
gages. 

The position that the lien was only for rent that miglit 
at any time be in arrear, and there being none in arrear 
when the mortgages to Nannie M. Wright were executed, 
there was no lien in favor of Bircher at that time, cannot 
be maintained. By a fair construction of the lease thie 
lien reserved was for the full amount of the rents, which 
by its provisions would accrue within the term for which 
the house was let. It was not to secure the first install- 
ment of rent which the lessees might fail to meet, only, as 
counsel contend, but each installment, and it created a 
lien as well for the last as for any preceding installment. 
The court of appeals, in its opinion delivered in the case, 
fully and satisfactorily disposed of that question, aud, there- 
fore, it is only necessary to state our conclusion on the 
subject. All concurring, the judgment is aflirmed. 
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Doss ct al., Appellants, v. Tue Str. Josepa Frre & Marine 
InsuRANCE COMPANY. 


Enjoining Judgment for Fraud of Complainant’s Attorney. A 
judgment will not be set aside or enjoined at the instance of the 
losing party, on the ground that he had intended to appeal from it, 
but was prevented from perfecting his appeal through the fraudulent 
conduct of his own attorney, unless it distinctly appears that the 
complainant was damnified by the failure to perfect the appeal. 


Appeal from Andrew Cireuit Court——Won. H. 8. KeEwey, 
Judge. 


AFFIRMED. 


This was a suit to enjoin and set aside a judgment and 
to grant a new trial. The plaintiffs, Dobbs, Stotts and 
Muse, as sureties for one Harlan, executed a note to the 
St. Joseph Fire & Marine Insurance Company, on which 
the company subsequently sued. The sureties defended, 
alleging that the company, without their knowledge or 
consent, for a valuable consideration had granted an ex- 
tension of time to the principal. Upon a trial on the 
merits, the jury, under instruction from the court, found 
in favor of the company, and the court gave judgment ac- 
cordingly. A motion for a new trial having been overruled, 
the sureties filed their affidavit and bond for appeal. The 
bond was approved and the appeal was allowed, but the 
necessary bill of exceptions was not filed in proper time, 
and the company refused to consent that it should be filed 
out of time. Thereupon the sureties brought this suit 
alleging the foregoing facts and further averring that the 
failure to file said bill was willful and fraudulent on the 
part of the attorney who had charge of the case for them, 
and was for the purpose of giving the company an uncon- 
scionable advantage of the sureties, the present plaintiffs, 
and of depriving them of the benefit of their intended 
appeal; that the said judgment was unconscionable and 
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without warrant of law; that said attorney had become a 
non-resident and was then insolvent, and that plaintiffs 
were wholly remediless without the interposition of a court 
of equity. There was uo allegation that the company was 
a party to or cognizant of the alleged fraudulent purpose 
of the attorney; neither was it alleged that the fatal in- 
struction was erroneous, or that exception was taken to it 
in proper time. The court dismissed the suit upon the 
ground that the petition did not state facts sufficient to 
warrant the intervention of a court of equity. Hence this 
appeal. 








Heren & Son and Reed & Williams for appellants, argued 
that the petition presented a case of fraud and gross abuse 
of power on the part of the attorney, entitling plaintiffs to 
relief, citing Meacham v. Dudiey, 6 Wend. 515, and distin- 
guishing Gehrke v. Jod, 59 Mo. 522. 


H. E. Barnard for respondent, cited Shelbina Hotel As- 
sociation v. Parker, 58 Mo. 327; Primm v. Raboteau, 56 Mo. 
407; Crim v. Handley, 94 U. 8. 652; Matthis v. Town of 
Cameron, 62 Mo. 504; Gehrke v. Jod, 59 Mo. 522; Holden 
v. Vaughan, 64 Mo. 588; Duncan v. Lyon, 3 John. Ch. 341; 
Ritter v. Democratic Press Co., 68 Mo. 458; Ellis v. Andrews, 
25 Mo. 327; Tilton v. Cofield, 93 U. 8. 168, 167. 


B. R. Vineyard also for respondent. 


The bill does not aver that at the trial of the suit on the 
note any exceptions were taken to anything the court did 
in the trial of that cause. There is no averment that there 
was any objection raised or exception taken to the intro- 
duction of testimony, or to the giving or refusing of in- 
structions, or to the overruling of the motion for a new 
trial, or to the action of the court in any particular what- 
ever at that trial. How could the attorney have prepared 
a bill of exceptions without some exception to put in it? 
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And yet the only complaint raised here is, that no bill of 
exceptions was filed. 


Suerwoop, C. J.—The reasons are not a few why the 
judgment should be affirmed. The matters in controversy 
were fully investigated in a court of law, a court of com- 
petent jurisdiction, the defendants being fully apprised of 
their rights, and no unfairness characterizing the transac- 
tion. The fact that injustice results from the judgment, is 
by no means sufficient to invoke equitable interposition. 
Where a matter has been fully discussed elsewhere, equity 
no more interferes with the judgment of a court of law, 
than a court of law would interfere with the decree of a 
court of equity. Fraud, however, practiced in the very 
act of obtaining the judgment will warrant equity in inter- 
posing. Bateman v. Willoe, 1 Sch. & Lef. 201; Simpson v. 
Hart, 1 Johns. Ch. 97; 2 Story Eq. Jur., § 1575; Matson 
v. Ficld,10 Mo. 100; Miller v. Bernecker 46 Mo. 196. There 
is no pretense of fraud set forth in the petition, in the ob- 
taining the judgment, but we are asked to set aside and to 
enjoin a judgment rendered, it must be presumed, upon 
full consideration, because of certain occurrences after the 
motion for a new trial was determined adversely to the 
then defendants in the action. It would be in the face of 
all authority for a court of equity to interpose in such 
circumstances; and the case last cited fully illustrates this. 
There a motion was made to set aside a sale made ina 
partition proceeding; a motion which unquestionably 
should have been granted, but it was denied, and on ap- 
peal taken to this court, the judgment was aflirmed for 
failure of the attorney employed to assign errors; and yet 
it was held that the case having been disposed of by a 
court of competent jurisdiction, equity was precluded from 
lending its aid. So, also, it has been ruled that neither in 
a court of law nor in a court of equity, will a party be 
allowed “ to re-agitate questions which either were, or else 
would have been, adjudicated at the former trial, but for 
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his inexcusable neglect.” Shelbina Hotel Association v. Par- 
ker, 58 Mo. 327, and cases cited. 

Here, as the petition shows, the answer filed by the 
present plaintiffs contained the very grounds of defense to 
the former action whereon they rely for relief in this in- 
stance, and that this defense was fully passed upon and 
adjudicated at the trial then had. It is not pretended that 
any new evidence has been discovered which would have 
any tendency to alter the result previously arrived at by 
the jury under the instruction of the court, nor that the 
instruction was erroneous, nor that it was excepted to. 
The plain purpose of the petition, therefore, is to obtain 
another opportunity to see if they cannot, before a differ- 
ent jury, and upon the same facts, achieve success where 
they failed before. To admit the correctness of such a 
principle, and to give it practical operation by affording it 
our sanction, would be to overthrow the very fundamentals 
of jurisprudence and to make litigation interminable. In 
this view of the case it is altogether unnecessary to deter- 
mine whether we would interfere in a case where the 
fraudulent conduct of a party’s own insolvent counsel has 
damnified him, since, in the case at bar, it does not appear 
that the alleged fraudulent conduct of the attorney has 
worked plaintiffs any hurt. We, therefore, affirm the judg- 
ment. All concur. 





Wiccurnsky, Plaintiff in Error, v. CAVENDER. 


Relief against Mistake in Sheriff’s Sale: acrion AGAINST THE DE- 
FENDANT IN THE EXECUTION. The doctrine of caveat emptor does not 
apply to sheriff’s sales where there is a mistake made both by the 
sheriff and the purchaser, in selling a tract of land to which the 

defendant in the execution has no title. In such case since the con- 

sideration for the money paid on the execution has failed, and the 
money has gone to extinguish the defendant’s debt, the purchaser 
may recover it back from him; and it is not essential that the pur- 
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chaser shall have made improvements upon the land, (as was the 
case in McLean v. Martin, 45 Mo. 393;) it is enough if the money 
has passed out of the sheriff’s hands before the mistake is discov- 
ered. 


Error to Jackson Special Law and Equity Court.—Hon. R. 
E. Cowan, Judge. 


REVERSED. 
Bryant § Holmes for plaintiff in error. 


Napton, J.—We have been unable to distinguish this 
ease from that of MeLean v. Martin, 45 Mo. 393. In that 
case it was held that the doctrine of caveat emptor had no 
application where a mistake was made both by the sheriff 
and the purchaser, in selling a tract of land to which de- 
fendant in the execution had no title, and that as the con- 
sideration for the money paid on the execution had failed 
and gone to extinguish the judgment against defendant, 
plaintiff was entitled to recover it back from the defendant 
in the execution. In this case the mistake was discovered, 
but not till after the money was paid and the sheriff had paid 
it over. In that case the mistake was not discovered till 
the purchaser had taken possession and made improve- 
ments; but the principle is the same, and as that decision 
was made upon a full review of the authorities, both here 
and in other states, we see no reason to disturb it. The 
judgment must, therefore, be reversed and the cause re- 
manded. The other judges concur. 
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SIL 


ver Vv. THE St. Louis, Iron Mountain & Soutuern Ratt- 
way Company, Appellant. 


Settlement of Partnership Accounts: practice. Whena part- 
nership is created for a joint undertaking, each partner to collect 
certain proceeds, and the entire receipts to be shared upon a basis 
fixed in the agreement, any claim preferred by one against the 
other for a share of proceeds unfairly withheld, is the proper sub- 
ject for the taking of an account, to ascertain the various items of 
receipt and disbursement by either partner, to compare them to- 
gether, and strike the proper balance. But if the parties themselves 
have cast up the items, and agreed upon the state of the account 
and the resulting balance either way, there is no further account to 
be taken, unless upon a suggestion of fraud, mistake or omission, 
operating to falsify their conclusion ; and the court cannot interfere 
with the result thus settled by the parties.* 

Partnership: JOINT TRANSACTION ; PLEADING: EQUITY : REFERENCE: 
JURY TRIAL. Plaintiffs and defendant being both common carriers 
and owning connecting lines, made an agreement in relation to the 
transportation of two cargoes of goods over their lines, estimated 
the amount of freights to be collected by each and the profits to-be 
realized on the whole transaction and struck a balance. Plaintiffs 
then paid defendant in advance what it was estimated would come 
into their hands by way of collection in excess of their share of the 
profits. One of the cargoes was subsequently destroyed, in conse- 
quence of which part of the estimated profits were never realized. 
Plaintiffs claiming that the enterprise was a partnership transaction, 
then sued to recover the amount of their advance and their share of 
the profits actually realized. The petition also contained a prayer for 
an accounting. The answer did not dispute the correctness of the 
several items which entered into the settlement or the accuracy of 
the balance ascertained, but denied the partnership and averred 
that defendant’s share in the undertaking consisted in the render- 
ing of services to plaintiffs, and that the money paid defendant was 
paid for such services. Held, that the issues joined were properly 
triable by a jury, and that the case was not one for reference or tria- 
ble by the court. Plaintiffs’ demands were of such a nature that 
they could have been recovered at common law under the counts 
for money had and received and account stated ; and the prayer for 
an accounting did not change their nature. 

Contract: AGENT: EviDENCcE. Where one party to an alleged con- 
tract made by its agent denies the contract, and then introduces the 


*This syllabus is taken from 5 Mo. App. Rep. 381. 
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agent to prove what the contract really was, such party will not be 
heard to deny the agent’s authority to make any contract whatever. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Thoroughman & Pike for appellant. 
Broadhead, Slayback & Haeussler for respondents. 


Norton, J.—This cause was tried in the circuit court of 
St. Louis county, where plaintiffs obtained judgment for 
the sum of $4,078, which, on appeal to the St. Louis court 
of appeals, was affirmed, from which latter judgment de- 
fendant has appealed to this court. The Sth Mo. App. 
Rep. 381, contains a report of the case, wherein the facts 
upon which plaintiffs base their right of recovery are 
clearly stated and the grounds relied upon by defendant 
for a reversal of the judgment are fully considered; and 
after an examination of the points made here by defend- 
ant’s counsel, (which are the same as those that were made 
before the court of appeals,) and the authorities bearing 
upon them, we are satisfied of the correctness of the con- 
clusion reached by that court, and with the reasons there 
given in support of it. Judgment affirmed. 





SuLLiIvan v. THE HaAnnrpat & St. Josepu RartLtroap Com- 
PANY, Appellant. 


Railroad: AcTION UNDER THE DOUBLE DAMAGE ACT! NEGLIGENCE. 
The owner of cattle killed at a public crossing of a railroad through 
the negligence of the company’s servants, cannot recover in an ac- 
tion based on the 43rd section of the railroad law; an instruction 
submitting the question of negligence in case the jury should find 
that the killing occurred at such a crossing is, therefore, properly 
refused, even when asked by the defendant. 
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2. Evidence, Positive and Negative. Positive evidence should 
have more weight than the negative evidence of persons having no 
special facilities for knowing the fact. 


Appeal from Monroe Circuit Court—Hon. Joun T. Repp, 
Judge. 


AFFIRMED. 
Geo. W. Easley for appellant. 


D. G. Davenport for respondent. 


Hoven, J.—This was a suit under the 43rd section of 
the act in relation to railroad companies to recover double 
the value of a steer killed by a train of the defendant. 
There was evidence tending to show that the steer was 
struck within the defendant’s inclosure, and that it got 
upon the track in consequence of a defect in the fence of 


the defendant. The testimony also tended to show that 
the steer was struck on a public crossing by a train going 
west and was carried or thrown within the inclosure, and 
that several hours subsequently it was, while there, struck 
by a train going west and killed. 

The following instruction was given by the court at 
the request of the plaintiff: If the jury find from the 
evidence that plaintiff’s animal was struck and killed at a 
point on defendant’s track where the same passed through, 
along or adjoining inclosed cultivated fields or uninclosed 
prairie lands, and if the jury further find that the defend- 
ant had failed to erect and maintain good and substan- 
tial fences on both sides of said track, of the height of at 
least four feet six inches, and that by reason of such fail- 
ure plaintiff’s animal entered the defendant’s inclosure and 
got upon said track, they should find a verdict for plaintiff. 

The following instructions asked by the defendant, 
were refused: 1. If the jury believe from the evidence 
that the passenger train bound west struck plaintiff’s steer 
on the Paris public crossing, and knocked the same inside 
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of the defendant’s fence, and that the passenger train bound 
east, within two hours afterward, struck and carried the 
same animal to Monroe City, they will find for the defend- 
ant, unless they may further believe that the striking by 
either train was willfully and negligently done, and the 
fact that the railroad fence was defective is immaterial, if 
plaintiff ’s steer was knocked inside by the passenger train 
bound west. 

2. Positive evidence that the animal sued for was 
struck on a public crossing is entitled to more weight than 
negative evidence of persons who had no special facilities 
for knowing the facts. There was a verdict and judgment 
for the plaintiff, and the defendant has appealed. 

The court did not err in refusing the instructions asked 
by the defendant. As this suit was based on the 43rd sec- 
tion of the railroad law, the plaintiff was not entitled to 
recover for the killing of the steer at a public crossing 
through the negligence of the defendant’s servants, and 
the court, therefore, very properly declined to submit the 
question of negligence to the jury. 

The other instruction asked by the defendant an- 
nounces a correct principle of law, and is supported by 
authority. Henze v. St. L., K. C. & N. Ry. Co., 71 Mo. 
636; Stitt v. Huidekopers, 17 Wall. 394; Culhane v. R. R., 
60 N. Y. 133. But it is inapplicable to the case at bar. 
The testimony tending to show that the steer was first 
struck within the inclosure of the defendant, and not on 
the crossing, was not of a negative character ; it was cir- 
cumstantial, it is true, but it was of an affirmative char- 
acter, and not like that commented upon in the case at 
bar. Perceiving no error in the ruling of the circuit court, 
its judgment will be affirmed. All the judges concur. 
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Apams vV. LINDELL, Appellant. 


De Facto Officer: contract: ELection. The rule as to the vali- 
dation of the acts of de facto officers is one of policy, and may be 
applied, not only where there is no de jure officer, but where the 
legal office itself no longer exists. Where the person claiming 
to hold the office is not a mere usurper, but, owing to a mis- 
take of fact, held under a perfect color of right, which justified men 
in concluding that he was a legal officer holding a legal office, and 
where the fact that the office was abolished remained, for a long 
time, unknown, owing to a false announcement of election returns, 
his acts as such officer, done after the abolition of the office and be- 
fore the fact was known, may be validated for the purpose of sup- 
porting contracts made with him where money and labor have been 
expended on the faith of his authority to act and contract as such 
officer. 

St. Louis Scheme and Charter: spreciaL Tax BILLs. A special 
tax bill issued under an ordinance approved by the acting mayor 
and city council of St. Louis, on December 29th, 1876, after the city 
council was abolished and the new charter adopted, but before the 
fact was known, is not necessarily void. 

Estates in Land: conpiTion suBseQuENT. Land was conveyed to 
a municipal corporation, to be used as a market place, to be held in 
fee so long as so used, to revert to the donor when it ceased to be 
so used, and the donee, upon failure to so use it, to reconvey to the 
donor. Held,.that this was not a determinable fee, but an estate 
held upon condition subsequent; and that the condition, though 
broken, did not defeat the estate before entry by the donor. 
Constitutional Law: sPEcIAL ASSESSMENTS FOR MUNICIPAL IM- 
PROVEMENTS. The provisions in the constitution of 1875, relating to 
the uniformity and equality of taxation, and the taking of private 
property for public use, were not intended to apply to, and do not 
effect any change in, the law as to the right of municipal corpora- 
tions to make special assessments for local improvements.* 





Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
G. Pollard for appellant. 
J. H. Wieting and I. C. Terry for respondent. 





*These syllabi are taken from 5 Mo. App. 197. 
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Napton, J.—This case involves three points, all of 
which are elaborately discussed and decided by the court 
of appeals, and the opinion of that court reported in 5th 
vol. of Mo. App. Rep. 197. One of the points was also 
examined and decided in the case of the State to the use of 
Beach v. Sutton, reported in vol. 3 of Mo. App. Rep. 388. 
As we concur with that court, not only in the result, but 
in the decision on each point involved in the case, it seems 
unnecessary to do more than to refer to these cases. The 
judgment of the court of appeals is affirmed. All the 
judges concur. 





McGuire v. Wiikinson, Appellant. 


Mortgages: AN ATTEMPT TO DEFEAT THE LIEN OF A JUNIOR INCUMBRANCE: 
GARNISHMENT. A tract of land being about to be sold under several 
mortgages, it was arranged between the mortgageor, the last mort- 
gagee and one A. that the latter should bid off the land at $3,000, a 
sum insufficient to pay all the mortgages, but that he should actually 
pay $3,939.85, which was more than sutlicient to pay them all, and 
that the surplus should be paid tothe last mortgagee to indemnify him 
against a liability which he had assumed for the mortgageor. This 
arrangement was carried out, and the money was paid accordingly. 
A junior judgment creditor of the mortgageor claiming the surplus; 
Held, that it was subject to the lien of his judgment the same as the 
land had been, notwithstanding the above mentioned agreement ; 
Held, also, that it could be reached by garnishment against the last 
mortgagee. 


Appeal from Cape Girardeau Circuit Court.—Hon. D. L. 
Hawkins, Judge. 


AFFIRMED. 
Houck & Ranney for appellant. 


1. Even if the surplus of $939.85 realized over and 
above the bid could be considered as realized from the sale 








200 SUPREME COURT OF MISSOURI, 





McGuire v. Wilkinson. 


under the mortgages, this amount 1s already appropriated 
to the payment of the real and bona fide debts of Joel 
Wilkinson, and in no sense can it be claimed that Nathan 
is indebted to him. 

2. The purchaser at the mortgagee’s sale did not 
agree at all to pay the $939.85 to Joel Wilkinson, but 
agreed to pay the sum to Nathan for the benefit of Nathan. 
It may be that Joel, under the peculiar circumstances of 
the case, might have an equitable right to have the pro- 
ceeds realized by the agreement between the purchaser and 
Nathan applied as agreed upon, but he could not secure 
the money either by a legal or equitable action and leave 
Nathan no guarantee for the payment of the notes upon 
which he stands as security for him. If Joel could not 
sustain an action for the money, how can this garnisher 
secure the amount? Does he not stand in the shoes of 
Joel ? 

3. If McGuire, by the garnishment process, seeks to 
reach property on which no lien exists, it must be property 
belonging to Joel Wilkinson. The excess realized, as al- 
ready stated, was not the property of Joel Wilkinson, but 
was the property of Nathan Wilkinson, and hence, since 
the garnishment process is designed to reach the property 
and estate of the debtor, and no one else, he must fail. 
“Tt is a fundamental doctrine of garnishment that the 
plaintiff does not acquire any greater right against the 
garnishee than the defendant himself possesses.” Drake 
on Attach., § 462. Nor can the garnishee be placed in a 
worse condition. Firebaugh v. Stone, 36 Mo. 114; MePher- 
sonv. A. § P. R. R., 66 Mo. 110. 


Wilson Cramer for respondent. 


1. The surplus left, after satisfying the mortgages, 
should have been applied in payment of plaintiff’s judg- 
ment. 2 Perry on Trusts, (2 Ed.) § 602 f. f.; 2 Jones on 
Mortgages, §§ 1688, 1935; Major v. Hill, 18 Mo. 247; 
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Doniphan v. Paxton, 19 Mo. 288; Reid v. Mullins, 43 Mo. 
306; Reid v. Mullins, 48 Mo. 344; Strawbridge v. Clark, 52 
Mo. 21. The judgment was a lien on the surplus, and no 
agreement which Joel Wilkinson may have made with 
Nathan, could defeat this lien. Freeman on Judgments, 
(2 Ed.) §§ 349, 400; 2 Perry on ‘rusts, § 602 f.f.; Matthews 
v. Duryee, 45 Barb. 69; Pococke v. Pococke, 2 Mo. App. 118; 
Huffard v. Gottberg, 54 Mo. 271. 

2. The overplus so remaining after the satisfaction 
of the mortgages, was subject to garnishment in the hands 
of Nathan. Drake on Attachment, (4 Ed.) §§ 508, 539; 
Perry on Truste, § 602 f. f,; Sproule v. McNulty, 7 Mo. 62; 
Briggs v. Block, 18 Mo. 281; Casebolt v. Donaldson, 67 Mo. 
308. 


Napton, J.—The assignee of the plaintiff, McGuire, 
obtained a judgment against Joel Wilkinson for $424.28, 
in May, 1874. At that date there were four mortgages 
upon Joel Wilkinson’s land in Cape Girardeau county, 
which, with taxes and other expenses, amounted altogether 
to $3,470.30. The land was sold under these mortgages for 
$3,939.85, which left a balance of $469.55, subject to Me- 
Guire’s judgment, and the object of this garnishment was 
to compel Nathan Wilkinson to pay over this surplus to 
the judgment creditor. The defense is, that the land sold 
for only $3,000; that the additional $939.85, which the 
purchaser actually paid for it, was brought about by an 
agreement between him and Nathan Wilkinson and Joel 
Wilkinson that the excess over $3,000 should be retained 
by Nathan to save him harmless upon an indebtedness of 
Joel on which he, Nathan, was security, which indebted- 
ness was in the form of notes given by Joel upon which 
Nathan was security and joint maker. It is not pretended 
that the plaintiff, who had a judgment, was at all privy to 
this arrangement, but the effect of it, it is insisted, was to de- 
stroy all liability to Joel Wilkinson on the part of Nathan 
for the surplus thus realized, and at all events, to reduce the 
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claim from a lien on the land to a mere pecuniary obliga- 
tion which ceased to be a lien, and could not, therefore, be 
reached by plaintiff’s judgment. The circuit court, it 
seems, decided otherwise, and thought the lien of the judg- 
ment subject to the mortgages could not in this way be 
evaded, and in this opinion we concur. MceGuire’s judg- 
ment was a lien on the land, subject to the four mortgages. 
The plan pursued to evade this lien was to let the purchaser 
take the land at the nominal price of $3,000, which would 
be insufficient to pay off the mortgages, but at the same 
time the real sum to be paid was about $4,000, which would 
be enough to pay off the mortgages and the judgment debt 
of MeGuire. As Joel Wilkinson assented to this arrange- 
ment, it is urged that he could not claim the surplus as his, 
and, therefore, his creditor, McGuire, could not garnish 
Nathan Wilkinson, who, as the last mortgagee, received 
the money, and who had a right to retain it in order to 
secure him on the two notes on which he was security for 
Joel. The surplus was due to Joel Wilkinson, and, there- 
fore, subject to garnishment. ‘ The surplus must be held 
subject to the same lien as the property was subject to from 
which it was derived,” (Huffard v. Gotiberg, 54 Mo. 274,) 
and was subject to garnishment in the hands of Nathan 
Wilkinson. Casebolt v. Donaldson, 67 Mo. 308. Judgment 
affirmed. The other judges concur. 





Tue Sr. Josepu Frre & Marine Insurance ComMPANY V. 
Haran, Appellant. 


Practice. If the reply fails to deny allegations of the answer, which, 

if true, are sufficient to defeat the action, defendant should avail 
himself of the omission in proper time. It will be too late after ver- 
dict and judgment. 
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Appeal from Andrew Circuit Court.—Hon. H. 8. Kettey, 
Judge. 


AFFIRMED. 
H. E. Barnard for respondent. 
Heren § Son and Rea § Williams for appellants. 


Norton, J.—-This case is here on appeal of defendants 
from a judgment of the Andrew circuit court, and as there 
is no bill of exceptions in the case, we are confined to an 
examination of the record proper for discovery of error. 
The record proper, which consists of the petition, sum- 
mons, subsequent proceedings, verdict and judgment, dis- 
closes no error. The petition states a cause of action which 
supports the judgment rendered. It is insisted, however, 
by counsel, that as the replication of plaintiff does not 
deny one of the defenses set up in the answer alleging 
facts sufficient to defeat a recovery, the judgment should, 
for that reason, be reversed. Supposing it to be true, as 
claimed, that the replication does not fully traverse the 
allegations of the answer, yet as the record shows the par- 
ties went to trial without defendants’ excepting to the suf- 
ticiency of the replication, without making any motion to non 
pros the plaintiff, and without asking that the allegations of 
the answer,which were undenied, should be taken as confess- 
ed, it is too late after verdict and judgment to make the ob- 
jection, and for the first time to urge it here. Howell v. 
Reynolds County, 51 Mo. 154; Henslee v. Cannefax, 49 Mo. 
290. Judgment affirmed, in which all the judges concur. 










































204 SUPREME COURT OF MISSOURI, 


Marheineke v. Grothaus. 








MarRuEINEKE, Plaintiff in Error, v. GROTHAUS. 
(Two Cases.) 


Domicile of Orphan Infant under Guardianship: appoINTMENT oF 
GUARDIAN. The domicile of an orphan infant under fourteen years 
of age, is not changed by the act of his guardian in removing him 
from the county where his parents lived and died to the home of 
the guardian in another county, and his residence there. Upon the 
death of such a guardian while the child is still under fourteen, his 
successor should be appointed by the probate court of the former 
and not of the latter county. 


Erver to Franklin Circuit Court.—Hon. A. J. Seay, Judge. 
REVERSED. 
7. W. B. Crews and W. C. Bragg for plaintiff in error. 


1. The parents of the minor were domiciled in St. 
Louis county; their home was the minor’s; by no act of 
hers could she have acquired a different one, for she was 
incapable by reason of her infancy, of exercising a discre- 
tion, and absence or removal by constraint would not have 
changed her legal status. Forbes v. Forbes, 18 Jur. 642 ; 
Story Conf. Laws, § 46. She could have lost this domicile 
in but one of two ways: First, By the choice of a guar- 
dian resident of another county by the minor, she being 
fourteen years of age; Wag. Stat., p. 674 S$§ 13, 14, 15; 
and, Secondly, By the death of the minor; not by the death 
of the guardian. 

2. The practice of the circuit court would lead to 
inextricable confusion in all matters pertaining to guardian- 
ship and to administration. The rightful jurisdiction of 
the probate court of St. Louis county, a court identical in 
its nature, authority and extent, had long before attached 
to the party and the subject matter, and the law required 
it to retain such jurisdiction for all purposes within the 
scope of its duties, to finish up the work it had begun 
Ober v. Gallagher, 93 U.S. 199; Windsor v. McVeigh, 98 




















OCTOBER TERM, 1880. 





Marheineke v. Grothaus. 








U.S. 274; Maxsom v. Sawyer, 12 Ohio 206. Its jurisdic- 
tion is specially conferred by statute, and it could not 
abdicate it if it would. The order of appointment and the 
proceedings in the probate court of Franklin county were 
void. Lacy v. Williams, 27 Mo. 280; 2 Kent Comm., 226, 
notes (12 Ed). 


T. A. Lowe and J. C. Kiskaddon for defendant in error. 


The domicile of the parents is the domicile of their minor 
child. The infant cannot change its domicile of its own 
volition. Schouler’s Dom. Rel., (2 Ed.) 312, 412; Story 
Conf. Laws, (3 Ed.) §§ 45, 46; Wharton Conf. Law, § 41; 
Wag. Stat., 599, § 60. The probate court of the county 
in which a minor has its domicile is the only court which 
has jurisdiction to appoint a guardian or curator. Wag. 
Stat., 672, §$ 3,4, 7; Lacy v. Williams, 27 Mo. 280. The 
parents of the minor, in the cases at bar, having lived and 
died in St. Louis county, the probate court of that county 
was the proper court to appoint the first guardian. But 
he had the power to change his ward’s domicile. Schouler’s 
Dom. Rel., (2 Ed.) 452; Anderson v. Anderson, 42 Vt. 350. 
W hen he removed her from St. Louis to Franklin county 
and fixed her place of abode with his own family, he thereby 
changed her domicile, and such domicile continued to be in 
Franklin county until the death of the guardian; and, as 
the ward was a person not in swi juris, she could not 
change her domicile back to St. Louis county after her guar- 
dian’s death. It follows, that, the minor being without a 
guardian, the probate court of Franklin county was the 
only court having jurisdiction to appoint one. The court 
which appointed the first guardian may not always appoint 
his successor. Brown v. Lynch, 2 Bradf. 214. 


Napton, J.—These two cases depend on a single ques- 
tion common to both. That question is, whether Fred- 
erick Koehring, appointed guardian of Maria Marheineke 
by the probate court of St. Louis county, or Wm. Kelso, 
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appointed curator of the estate of the infant by the pro- 
bate court of Franklin county, is entitled to the property 
sued for. The circuit court decided that the appointment 
of Kelso was valid, and consequently that of Koehring in- 
valid, and, therefore, that the former was entitled to recover 
the estate of the minor. The facts are undisputed. Upon 
the death of the father and mother of Maria, both residents 
of St. Louis, her grandfather, John H. Koehring, was ap- 
pointed her guardian and curator, by the probate court of 
St. Louis. He was a resident of Franklin county, though 
the father and mother of Maria lived and died in St. Louis. 
As the child’s domicile was in St. Louis, no objection is 
raised to this appointment—it was unquestionably valid, 
and there was no objection in our laws to the guardian 
living in another county. Whether the probate court of 
St. Louis, which made this appointment was apprised of 
the fact that Koehring, her grandfather, lived in the ad- 
joining county of Franklin, does not appear. That the 
appointment was a judicious one, is evident, and no ques- 
tion is raised in regard to its propriety. Very soon after 
this appointment John A. Koehritig, who had removed the 
child to his home in Franklin county, applied to the pro- 
bate court of St. Louis to have his guardianship removed 
to Frankin, for convenience to him, but the probate court 
of St. Louis declined to accede to this request, and the 
matter was finally abandoned. After two or three years, 
the guardian, Koehring, died, and the Franklin county 
probate court appointed Kelso her guardian and curator. 
About the same time the probate court of St. Louis county 
appointed the nephew of the former guardian and uncle of 
the minor, Fred Koehring, guardian and curator, and the 
only question in the case is, whether the first appointment 
or the last shall be recognized as proper. The appoint- 
ment of Kelso as guardian was abandoned and rescinded, 


but he was still retained as curator of her estate. 
The power of the Franklin county probate court is 


based on the ground that the domicile of the infant was 
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changed. It is conceded that her'domicile was St. Louis 
when the appointment of John H. Koehring, her grand- 
father, was made, and that the appointment was a judicious 
one, though said Koehring resided in Franklin county. 
The said Koehring took the young child (only four years 
old) to his home in Franklin county. Upon his death the 
domicile of the child was claimed to be in Franklin, and 
that the control of the St. Louis probate court has ceased. 

The question as to the power of a guardian to change 
the domicile of his ward has been the subject of much dis- 
cussion. His right to do so, where the change from one 
county to another of the same state is concerned, and the 
courts are willing, seems to be conceded in the case of Ex 
Parte Bartlett, 4 Brad. R. 224, and the decision is a reason- 
able and sensible one, and Mr. Schouler seems to favor a 
liberal interpretation of the English decisions ou this point, 
(Schouler Dom. Rel., p. 452,) but in that case the child was 
fourteen years old, and it was upon her petition the court 
was called upon to act. In the case now before us, the 
child was only four years old when the original appoint- 
ment of her grandfather as guardian was made, and 
though he applied to have a change to Franklin county 
for convenience, his application was refused. When he 
died two years after, the question is, had the domicile of 
his ward been changed, so as to give jurisdiction to the 
probate court of Franklin county. During his life-time no 
such change had been effected, as the probate court of St. 
Louis had determined, on the ground, no doubt, that our 
statute had only recognized a right of the minor to change 
a domicile after arriving at fourteen years of age. The 
domicile of the child was that of the parents, and that was 
St. Louis county. If the St. Louis probate court was right 
in the position, the question is settled. The child was not 
more than six years old when her grandfather died, and 
the probate court of St. Louis, having refused to transfer 
the case to Franklin county, very properly determined to 
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continue its jurisdiction till the minor. was competent to 
change it. 

The whole argument of the counsel for the appellee 
is based on our statute which provides that “where any 
judge or justice, sheriff or constable is apprised that there 
is within his county any minor without any legal or nat- 
ural guardian, he shall communicate the fact, with the name 
and residence of the minor to the court exercising probate 
jurisdiction, and the court shall proceed to appoint a guar- 
dian,” ete. But it is clear that this section applies only to 
persons whose domicile is in the county, and this brings 
us back to the same question heretofore considered, whether 
the domicile of the child was changed by the guardian, 
who removed the child to his home in Franklin county 
Whilst the propriety of authorizing such changes of dom- 
icile, from one county to another is not questioned, when 
the legislature shall deem it expedient, it appears from our 
statutes that such change is not authorized until the ward 
attains the age of fourteen, and a change of guardian or 
curator is desired. Provision is then made for a transfer 
of the case to the county where the new guardian is selected. 
Meanwhile our legislature seems to have thought it expe- 
dient that the court first obtaining jurisdiction should con- 
tinue to exercise it, until the contingency named in the 
statute should occur, and it is obvious that there are many 
grounds upon which the propriety of such a conclusion 
may be based. These grounds are suggested in the case of 
Lacy v. Williams, 27 Mo. 280. The case of Anderson v. 
Anderson, 42 Vt. 350, was the case of an insane person 
whose guardian removed him to another place of residence, 
and the right of a guardian to change the domicile of an 
insane ward was declared to be founded on obvious princi- 
ples of humanity and justice, and supported by authority, 
and we are not disposed to question that determination. 

The guardian in the present case did not succeed in 
changing the domicile of his ward, who was an infant, al- 
though he attempted to do so, but the court which origi- 
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nally appointed him declined to allow the change, and we 
think properly. There was no power given by our statute 
to authorize such change, and it was for the legislature to 
determine its propriety. The opinion of Chancellor Kent 
that the guardian had the right to shift the infaut’s dom- 
icile with his own, was not adopted by our legislature, ex- 
cept to a specified extent, and that was where the infant 
had attained a certain age, which, in the present case, had 
not occurred. We, therefore, conclude that the circuit 
court was wrong, and that the guardian appointed by the 
St. Louis probate court was entitled to the property he 
sued for, and not the one appointed by the Franklin pro- 
bate court. Judgment reversed and cause remanded. The 
other judges concur. 





Nicnoson v. Coucu, Appellant. 
This Judgment is reversed because it is excessive in amount. 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 
Strong § Mosman for appellant. 
B. R. Vineyard for respondent. 


Napton, J.—This was an action for the alleged con- 
version, by defendant, of certain agricultural implements 
belonging to plaintiff, estimated by him to be worth $240. 
The verdict was for the plaintiff for $205.50. The ques- 
tion as to the ownership of the property was submitted to 
the jury under instructions, substantially correct and fair 
to both sides. The sixth instruction asked by defendant 
is the only one, the refusal of which is seriously objected 


to, but it was given in substance in the seventh, with a 
14— 72 
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slight change of phraseology. The amount of the verdict 
for the plaintiff was, however, excessive, according to the 
highest estimates of the witnesses in regard to value, and 
the judgment must, therefore, be reversed. The judgment 
will be entered here for $146. Judgment reversed, and 
judgment entered here. The other judges concur. 


Jounson v. Lone, Appellant. 


Practice in the Supreme Court: PRESUMPTION IN FAVOR OF AC- 
TION OF TRIAL couRTs. Where the bill of exceptions states that the 
court made its finding upon the evidence and after hearing argu- 
ment, but no evidence is preserved, this court will not disturb the 
finding on the ground that it is unsupported by evidence. The 
presumption will be indulged that the evidence was sufficient. 

: REFEREE’S REPORT. This court refuses to review the action 
of the trial court upon exceptions to the report of a referee, charg- 
ing that the report did not contain all the evidence taken, and that 
the referee’s conclusions were not supported by the evidence. 
Referee’s Report. A second report made by a referee after the 
first has been disapproved and the case has been re-referred to him, 
cannot be treated as an amendment of the first. 


Appeal from Washington Circuit Court.—Hon. L. F. Drxyine, 
Judge. 


AFFIRMED. 
Ewing & Pope andCarter & Clardy for appellant. 
John L. Thomas & Bro. for respondent. 


Napton, J.—This was a case in which the plaintiff al- 
leged a partnership with defendant, asked for a dissolution 
of it and for an account. The answer denied all the alle- 
gations of the petition. The court found, so the bill of 
exceptions states, upon the evidence and after hearing ar- 
gument, that there was a partnership, and referred the 





OCTOBER TERM, 1880. 





Johnson v. Long. 





whole matter of the settlement to a referee. There is no 
evidence preserved in the bill of exceptions to show upon 
what grounds the court acted in making this finding of a 
partnership, and it is claimed that this court must reverse 
the judgment for this reason. The case of International 
Bank of St. Louis v. Franklin Co., 65 Mo. 110, and the case 
cited therein of Frost v. Pryor, 7 Mo. 314, were cases in 
which the evidence preserved in the bill of exceptions con- 
tained no evidence supporting the allegations of the peti- 
tion.. But in this case none of the evidence on which the 
court acted is preserved, and the presumption is in favor of 
the verdict. The finding of the court, upon that point, 
cannot be disturbed. 

The tinding of the court in this case is not only that 
there was a partnership, but the terms of it, and the referee 
was ordered to examine the accounts and report to the 
court. The ultimate report of the referee was approved 
and judgment given in accordance therewith. Various 
objections were made to this report upon the ground that 
it was not supported by the evidence, and that it was 
amended after objections made, and that it did not contain 
all the evidence submitted to him. The circuit court was 
certainly more competent to decide these questions than 
we can pretend to be. The report of a referee, like the 
verdict of a jury, must be set aside upon allegations involv- 
ing a misdirection on the part of the court. 

It does not appear that any amendment was made to 
the original report of the referee. That report was set 
aside by order of the court, and the case was again referred. 
The cases in 2 Cal. 322, Headley v. Reed, and 23 How. Pr. 
473, Niles v. Price, are not applicable. There was no 
amendment of the original report, but the same referee was 
again appointed. The right of the court to make this 
selection is not disputed, and as to the final report of this 
second referee no exceptions are taken except as to his 
finding on the facts. Judgment affirmed. The other 
judges concur. 
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Epens v. Tue Hannrpat & St. Josepn Rattroap Company, 
Appellant. 


























Pleading: NeGiicencr. Whatever is the real ground of complaint 

ought to be distinctly stated in the petition. Hence, in an action 
ugainst a railroad company to recover for injuries alleged to have 
been sustained through the company’s negligence, if the negligence 
consisted in having a defective sand-box on the engine and in keep- 
ing a defective frog in the track, the petition should not charge neg- 
ligence in running the cars. (Following Waldhier v. Railroad Co., 
71 Mo. 514.) 

2. Misconduct of Judge of Trial Court. The court disapproves 

the language in which the circuit judge urged the jury in this case 

| to agree upon a verdict, as being manifestly prejudicial to the de- 













fendant. 






Appeal from Jackson Circuit Court—Hoy. 8. H. Woopson, 
Judge. 











REVERSED. 


After the jury had been out several hours, they came 
into court and announced that they were unable to agree. 
The judge then spoke to them of the time that had been 
| consumed in the trial of the case, and discharged them 
| until next morning, telling them: “Gentlemen, come back 








to-morrow morning with a deterniination to compromise.” 
When they came into the box next morning, the court 
again spoke to them of the great importance to the parties 
and to the county, that they agree upon a verdict, telling 
them orally, “ that many things juries were authorized to 
compromise, such as amounts, that very seldom twelve 
men went into the jury room with the same notions as 
to amounts, and compromises were necessary,” and directed 
them to retire and make a verdict. To this action of the 
court the defendant excepted. 

















George W. Easley for appellant. 






Belch & Silver for respondent. 
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Hoven, J.—The material portion of the petition in this 
vase, is as follows: “That on or about the 9th day of Feb- 
ruary, 1873, in the City of Kansas, Jackson county, 
Missouri, the defendant, not regarding its duty, and by 
reason of its negligence and carelessness, plaintiff was run 
against by one of defendant’s cars, thereby throwing 
plaintiff upon the rail of the defendant, the said car of de- 
fendant then and there ran upon and over plaintiff. That 
plaintiff was then and there, by reason of the carelessness 
and negligence of deféndant as aforesaid, broken and mu- 
tilated as to his right leg, to such an extent as to require 
its immediate amputation in order to save the life of the 
plaintiff, thereby permanently disabling him, in all which 
he has sustained great loss and damage, as well in the per- 
manent mutilation of his body as aforesaid, rendering him 
unable to work, and also in the great expense to which he 
has been subjected, and the great pain which he has suf- 
fered and still suffers, by reason of said negligence and 
carelessness of defendant.” The natural and legal signifi- 
cation of the foregoing petition is, that the defendant was 
guilty of negligence in running the car or ears, which col- 
lided with plaintiff and ran over him. The court submitted 
to the jury the question of defendant’s negligence in hav- 
ing a defective sand-box on the engine, and in keeping a 
defective frog in its track. If the real ground of com- 
plaint was that the machinery or track was defective, it 
should have been distinetly stated in the petition. The 
plaintiff was not entitled to recover upon a cause of action 
not stated in his petition, and the court erred, therefore, in 
submitting to the jury issues which were not raised by the 
pleadings. Waldhier v. H. & St. Jo. R. R.,71 Mo. 514; 
Buffington v. A. & P. R. R., 64 Mo. 246. 

That the motive which prompted the circuit judge to 
urge the jury to agree upon a verdict, was a commendable 
one, we do not doubt, but we cannot approve the language 
in which his desire was communicated to them. It was 
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manifestly prejudicial to the defendant. The judgment 
will be reversed and the cause remanded. All concur. 





Hiatt, Appellant, v. WILLIAMs. 


Agreement between Father and Son for Conveyance in Con- 
sideration of Services and Support: speciric PERFORMANCE. A 
father and son agreed together that if the son would remain with 
and support the father and his wife (the son’s step-mother) during 
their lives and work the farm under the father’s directions, the farm 
should at his death belong to the son. The son, on his part, carried 
out the agreement during a period of seventeen vears and until 
both the father and step-mother were dead. The father, for the 
purpose of carrying out the agreement on his part, made and de- 
livered to the son a will devising the farm to him. The will made 
no mention of the testator’s other children, and for that reason was 
void. Held, that the son was entitled to have the agreement en- 
forced against the other children. The failure of the attempt to 
carry it out by will could not be allowed to prejudice his rights. 


Appeal from Franklin Circuit Court.—Hon. A. J. Seay, 
Judge. 


REVERSED. 
J. Halligan and T. W. B. Crews for appellant. 


Napton, J.—The object of this suit was to procure a 
specific performance of an agreement, after the death of 
the person with whom the agreement is alleged to have 
been made, upon the ground that the plaintiff had fully 
performed on his part. The plaintiff was the youngest 
son of Th. Hiatt, who had four children. In 1858, having 
provided for his other children, as he supposed; to each of 
his two daughters having given a share, and his son who 
went to California, some money, he agreed with plaintiff, 
his youngest son, that if he would remain upon the home- 
stead and support his father and step-mother during their 
lives, and work the farm (180 acres) under the direction of 





OCTOBER TERM, 1880. 215 


Hiatt v. Williams. 





his father, he would convey in fee the homestead to the 
plaintiff, but not to take effect till he and his wife were 
dead. This arrangement was claimed and proved. In 
1861, the father, with a view to carry out this purpose, 
which he was told could be best effected by a will, made a 
will devising this land to plaintiff. In the will, which was 
drawn up by defendant, Williams, who was a son-in-law 
of Hiatt, and a justice of the peace, no mention was made 
of his other children, and consequently, under our statute, 
it was a mere nullity. In 1866 this paper was delivered to 
plaintiff by his father, as answering the purposes of the 
two contracting parties. In 1870 the father died, and in 
1873 the step-mother died, during which seventeen years 
the plaintiff lived on and worked the farm. These facts 
were stated in the petition and fully supported by the evi- 
dence. The circuit court, however, refused to enforce the 
contract, upon what ground and for what reasons does not 
appear. No brief has been filed on the part of the defend- 
ant in error, and we have been unable to conjecture upon 
what ground the decree dismissing this bill, was based. 
The case seems to be identical in principle with the case of 
Sutton v. Hayden, 62 Mo. 101, and Gupton v. Gupton, 47 Mo. 
37,though much stronger in facts than either. The attempt 
to execute the contract by a will would surely not place 
the plaintiff in any worse condition than he was before. 
The will was merely introduced in evidence to support the 
contract, and it was certainly very strong evidence to show 
the intent of the father, who doubtless supposed that it 
would accomplish his purpose. A verbal agreement of 
this sort, in case of performance on one side, was enforced 
in the case of Gupton v. Gupton. That case isin effect 
identical with the present, though infinitely less persuasive 
in its facts, for here there was an actual service of seven- 
teen years. The judgment of the circuit court will be 
reversed, and that court directed to enter a decree in con- 
formity with this opinion. The other judges concur. 
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Norrsincer v. Baitey éf al., Appellants. 


Instructions: PRACTICE IN THE SUPREME CouRT. Where an unob- 
jectionable instruction submitted to the jury an issue upon which 
the verdict might properly have been found, the judgment will not 
be reversed because another instruction was given which presents 
a different issue, based only upon evidence which, in the opinion of 
this court, would not have authorized the verdict. If it cannot be 
said that there is absolutely no evidence upon which the instruction 
could be predicated, the judgment must stand. 


Damages: evipence. Where the evidence shows that damages 
have been sustained in the execution of a contract, but there is no 
evidence of the amount, and it appears that a specific sum has 
already been paid as damages, there can be no further recovery. 


Practice: instructions. It is no error for the judge, with the con- 
sent of counsel on both sides to indorse on instructions already 
given additional directions to the jury. 


Appeal from Jackson Circuit Court.—Hon. 8. H. Woopson, 
Judge. 


AFFIRMED. 
Boggess & Cravens for respondents. 
Slavens and Gates ¢ Wallace for appellants. 


Henry, J.—Plaintiffs were pork packers, and engaged 
to kill, cure and pack for defendants a lot of hogs; and a 
portion of the pork was damaged, defendants allege, in 
consequence of the negligent and unskillful manner in 
which it was handled by plaintiffs; who, on the contrary, 
allege that, against their judgment and advice, they were 
ordered by defendants to kill at a time when the weather 
was too warm, and that the damage resulted from that fact, 
and not from their unskillful or negligent handling of the 
meat. After the business was concluded, plaintiffs called 
upon defendants for a settlement. Defendants had previ- 
ously claimed compensation for the damaged meat, and 
when a settlement was demanded by plaintiffs, who in- 
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formed defendants that there was a balance in defendants’ 
favor due from plaintiffs of $1,783.51, a much larger amount 
than defendants supposed, they agreed to receive $2,000 in 
full of all demands. There was a mistake in the account 
in the addition of the debits and credits on plaintiffs’ books 
of exactly $2,000, and the exact balance due plaintiffs, 
without any credit for damaged meat, was $216.49, and 
plaintiffs sued defendants for $2,000 as paid by mistake, 
making no claim against them for $216.49, balance against 
them on the account, because, in the settlement, that 
amount had been allowed to defendants for damaged meat, 
and the receipt given by them for the $2,000, specified that 
$216.49 of that sum was for damages to meat. Defend- 
ants alleged that the reason the receipt was given in full 
for damages was, that if there was a balance of $1,783.51 
due them on the account, they had-not sustained damages 
to the amount they supposed, and were willing to accept 
the two sums in full satisfaction. There was a trial of the 
cause and plaintiffs recovered a judgment for $2,000, from 
which defendants appealed. 

Evidence for plaintifts fully established the mistake in 
the account, and tended to prove that the injury to the 
meat was occasioned by the peremptory order of defend- 
ants to kill at an unseasonable time. That for defendants 
tended to show that the damage was occasioned as they 
alleged, but evidence of the amount, or tending to approx- 
imate to the amount of the damage so sustained, beyond 
what was allowed by plaintiffs in that settlement, was not 
introduced. The court, at the instance of plaintiffs, gave 
the following instruction: If the jury believe from the 
evidence that the defendants, on the 11th day of May, 1875, 
with full knowledge of all the facts connected with the 
spoiled or damaged condition of the pork slaughtered, 
cured and packed for them by plaintiffs, received from 
plaintiffs, in full satisfaction and settlement of all dam- 
ages occasioned by such spoiling and deterioration of said 
pork, on an agreement of compromise and settlement 
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thereof, between plaintiffs and defendants, the sum of 
$216.49, and which sum was thereupon credited to defend- 
ants on the books of plaintiffs, and included in the footings 
of said account and in the amount on said day paid by 
plaintiffs to defendants, and receipted to plaintiffs by de- 
fendants, in full of all such damages, then the defendants 
are not entitled, in this action, to anything on account of 
such damage, and the plaintiffs must recover. 

Appellants’ counsel contend that “the instruction is 
vicious because there was no evidence that defendants had 
1. instructions: ‘full knowledge’ of the extent of the dam- 
practice in the su- - ° ; 
preme court. age occasioned by the spoiled meat.” They 
had signed a receipt for $216.49 in full settlement and ad- 
justment of any and all claims they had upon plaintiffs on 
that account. This was certainly evidence tending to show 
that they knew to what extent they were damaged. If 
their testimony alone is to be considered, there was no evi- 
dence of such knowledge; or if taken in connection with 
the other evidence, it would afford good ground for an 
argument to the jury that they had not such knowledge; 
but we cannot say there is absolutely no evidence in the 
record upon which the instruction could be predicated. 
Nor does it follow because, on that state of facts, defend- 
ants are precluded from recovering an additional amount 
for damaged meat, that plaintiffs are also precluded from 
recovering the money paid by them to defendants in conse- 
quence of a mistake in the addition of a column of figures. 
If defendants received $216.49, as they state in their re- 
ceipt, “in full of all demands for damages to the meat,” 
with full knowledge of the extent of that damage, that 
settles the controversy betwixt the parties in regard to 
the damaged meat, and the mistake in the account is a dif- 
ferent matter. In the theory and testimony of defendants, 
the two are connected, and defendants have some claim, 
but the issues of fact were submitted to the jury, and we 
will not disturb their tinding, because we might, as jurors, 
have found differently. Other instructions submitted to 
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the jury the effect, upon the question of damages, of the 
peremptory order given by defendants to plaintifts, if given, 
to kill the hogs at an unseasonable time, and this may 
have been the ground upon which the verdict was found for 
plaintiffs. As there was no error in the instruction above 
copied in full, and the verdict may have been rendered for 
plaintiffs because the jury found that defendants ordered 
the killing of the hogs at an unseasonble time, and that the 
killing at such time occasioned the damage, we would not 
feel at liberty to reverse the judgment, although we might 
think the verdict unwarranted by the evidence on the issue 
presented by the instruction complained of. 

But, in addition to this, we may add, as fatal to the 
defendants’ case, without regard to the alleged error in the 


> pamaces: evi. !4Struction complained of, even conceding it 


dence. to be erroneous, that there was not a par- 
ticle of evidence to show that defendants had sustained 
damages in spoiled meat, in any specific sum, beyond the 


amount they received in the settlement on that account. 
The testimony was that they were damaged, but no witness 
stated to what extent, and the jury could not, on the evi- 
dence, have allowed them a cent beyond what they had 
received, and, therefore, the court could not have given an 
instruction to the jury to allow the defendants any amount 
for damages for spoiled meat, but on the contrary, might 
properly have instructed the jury that the defendants hav- 
ing failed to introduce any evidence to prove the extent of 
their damage, they would be entitled to nominal damages 
only, but having received $216.49 on that account, the jury 
could allow them nothing for damaged meat. This left 
Lut one issue for the jury, which was, whether the alleged 
mistake had occurred, and whether in consequence thereof 
defendants had been paid more than they had a right to 
demand. 

The direction to the jury by the court, in writing on 
the instruction, with the consent of counsel on voth sides, 
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5. practice: in. W@8 not error. On the issue and evidence, 


eee the jury could not have found less than $2,000 
for plaintiffs. The judgment is affirmed. All concur. 


Tue Crry or Cape Grrarveau v. Ritey, Appellant. 


Cape Girardeau City Charter: TAXATION: MERCHANT'S LICENSE. 
The charter of the city of Cape Girardeau authorized the city to 
levy taxes for railroad purposes upon “all property in the city made 
taxable by the general law of the State for State purposes.” The 
3rd section of the General Statute in relation to merchants’ licenses, 
(Wag. Stat., p. 938,) required that all merchants shouldpay an ad 
valorem tax, equal to that levied upon real estate, on the highest 
amount of goods in their possession, whether owned by them or 
consigned to them for sale, at any time during a certain named pe- 
riod of the year. Held, that this statute imposed an indirect tax on 
property, and nota mere arbitrary charge for the exercise of a priv- 
ilege ; and that the foregoing provision of the charter authorized 
the city to impose a similar tax, the amount of which should be 
ascertained in the same way. 
Municipal Ordinances must Conform to Charter and be 
Reasonable. The ordinances of municipal corporations are subject 
to revision by the courts, and though large discretion is allowed, 
yet when an ordinance is found not to be in conformity to charter, 
or not reasonably incident to powers conceded in the charter, it will 
be held void. 

: CASE ADJUDGED: TAXATION OF ATTORNEY'S FEES AS COSTS. 
A city ordinance provided that delinquent city taxes should bear 
interest at the rate of two per cent per month until paid, and if not 
paid by a day named, that fifty per cent should be added as a pen- 
alty, and if suit should be brought and judgment should be recov- 
ered by the city, that there should be taxed as costs against the 
defendant a fee of $25 for the city’s attorney, and in case of appeal 
to the Supreme Court, a further fee of $50; and these fees were to 
be so taxed whether the defendant’s defense was bona fide or frivo- 
lous. It appearing in the present case that the defense was bona fide, 
Held, that the provision of the ordinance in relation to attorney’s 
fees was unreasonable and unnecessary to carrying out the charter, 
and the fees should not be allowed. 
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Appeal from Cape Girardeau Court of Common Pleas.—Hon. 
H. G. Winson, Judge. 


REVERSED. 
Louis Houck for appellant. 
Lewis Brown for respondent. 


Napton, J.—The principal point in this case is, whether 
the city of Cape Girardeau had power to pass an ordinance 
numbered 208, by which the defendant, who was a mer- 
chant, was condemned to pay an ad valorem tax upon $6,000 
of merchandise, ascertained under the general law of the 
State, which provides for licenses to merchants. The suit 
was upon a bond given by the defendant, as principal, and 
J. 8. Riley, as security, for the payment on the Ist day of 
November, 1871, to the collector of the city, of all taxes 
then due from said defendant for the twelve months ending 
said 1st day of November, 1871, on his license as vendor 
of goods, wares and merchandise, and in default of such 
payment to pay all damages and costs. The petition then 
recites the ordinances, and among other ordinances 208, in 
which it was provided that merchants should pay an ad 
valorem tax equal to that levied upon real estate, on the 
highest amount of goods which they may have in their 
possession or under their control, whether owned or not, 
between the first Monday in March and first Monday in 
June, and asserts that Riley, the defendant, had in his pos- 
session between these dates $6,000 worth of goods, and 
consequently was obliged to pay $180, and refused to pay, 
etc. The answer denies that the city had power to pass 
this ordinance, and further asserts that said Riley was only 
the owner of $1,000 worth of personal property, and that 
this city had uo power to make an ordinance providing for 
the collection of a railroad tax on personal property in 
possession of defendant but not owned by him. The only 
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evidence adduced on the trial was that the goods, ete., in 
Riley’s possession during the year of this assessment, were 
worth $6,000. 

The charter of the city of Cape Girardeau, originally 
granted in 1863, was amended in 1869, and under the 
L capecirarpeav 2Mendment the city was authorized to sub- 
ey aR TES scribe for “stock in any railroad where the 
ehant’s license. ~~ same leads from or to said city,” and to pay 
said subscription, either principal or interest, was empow- 
ered to levy a tax upon all property therein made taxable 
by the general law of the State for State purposes. The 
general law in regard to such subscriptions authorized them 
to be made to any railroad duly organized under any law 
of the State, and. then in order to pay said subscription 
the city authorities were authorized “ to levy a special tax 
upon all property made taxable by law for county purposes, 
and upon the actual capital that all merchants and grocers 
and other business men may have invested in business in 
the city.” 1 Wag. Stat., p. 305, § 18. The ordinance (208) 
pursued the general law in regard to merchants, which 
enacts (§ 3, 2 Wag. Stat., p. 938), that merchants shall pay 
an ad valorem tax equal to that levied on real estate, upon 
the highest amount of goods which they may have in their 
possession or under their control, whether owned by them 
or consigned to them for sale, at any time between the first 
Monday of March and the first Monday in June, with cer- 
tain exceptions having uo bearing on this case. 

The question is, whether those statutes are inconsist- 
ent, and if so, which must govern in this case. For my- 
self, I incline to the opinion that there was nothing in the 
general law in regard to railroad subscriptions materially 
ditferent from that in the law ascertaining the tax upon a 
merchant’s license. The language is different, but no mode 
was pointed out by which the actual capital invested by 
the merchant could be ascertained. But waiving this, there 
is no question that the Cape Girardeau charter authorized 
an ad valorem tax, to be ascertained under the State gen- 
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eral law. If there was a conflict between them, the char- 
ter of the city should govern, as it was passed after the 
adoption of the general statute in regard to railroad sub- 
scriptions, and indeed varied from the general statute in 
restricting the right of Cape Girardeau to subscribe only 
to such roads as lead to or from said city. To pay this 
subscription the city was authorized to levy and collect a 
tax upon all property therein made taxable by the general 
law of the State for State purposes. We regard the law on 
merchant’s licenses, as an indirect taxation. Indeed the 3rd 
section so declares it, for it says that merchants shall pay 
an ad valorem tax equal to that levied on real estate, on the 
highest amount of goods in their possession, between cer- 
tain periods named inthelaw. That this tax was collected 
through the medium of a license, did not make it less a 
tax. It was not an arbitrary charge for the exercise of « 
privilege, but an ad valorem tax varying with the amount 
of business done by each merchant. It is not easy to see 
how the actual capital of a merchant, which is necessarily 
constantly changed by sales and purchases, could be ascer- 
tained-unless by some such plan as is adopted in the license 
law. However that may be, it is the goods upon which the 
tax is levied, and not the person who may have them in 
charge. The ordinance (208) was, therefore, valid under 
the charter of Cape Girardeau, and the decision of the cir- 
cuit court on this point, must be affirmed. 

Another point is, however, made in this case, and that 
is, that the tax of $50 attorney’s fee and two per cent per 
2. MunicrpaL orvi- Mouth, as authorized by ordinance 238, was 


NANCES MUST CON- 
FoRM To cHaRTER Unreasonable and unnecessary to carry out 


AND BE REASONA- 

Bus. the provision of the charter, and should not, 
therefore, be allowed. The circuit court rejected the mo- 
tion to allow the $25 fee also allowed by said ordinance. 
That the ordinances of these municipalities are subject to 
revision by the courts, and when not in conformity to the 
charter or not reasonably incident to powers conceded in 


the charter, may be reviewed by the judiciary, is decided 
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in the recent ease of Corrigan v. Gage & Ladd, 68 Mo. 541. 
That a large and liberal discretion is to be allowed to the 
municipal authorities, is conceded. 

It may be observed that the defense set up in this 
case is evidently a bona fide one, and one upon which law- 
. - ease age VETS and judges will differ. It is not a friv- 
iieeorney's foes Clous defense, for mere vexation or delay. 
ee This court has frequently, where differences 
were purely technical or frivolous, inflicted ten per cent 
damages upon the party appealing, but this ordinance, in- 
tended, doubtless, to prevent frivolous defenses, really goes 
so far as to render it exceedingly dangerous in a pecuniary 
point for one to appeal to the courts on even a difficult and 
embarrassing question. The party defending, if unsuccess- 
ful, is first to pay as costs charged against him $25 fee al- 
lowed the attorney of the corporation in the lower court; 
then $50 for the same attorney’s fee for tuking the case to 
the Supreme Court; and in the meantime 2 per cent per 
month interest from the time the tax becomes due until 
paid, and if the tax is not paid on the Ist day of January, 
1872, tifty per cent of said tax is prescribed as a penalty to 
be collected the same as the tax. It would seem to require 
considerable amount of patriotism to venture upon a liti- 
gation, in which the losing party has not only to pay bis 
own lawyers, but also his adversary’s and two per cent per 
month on such delays as almost inevitably attend the set- 
tlerment of litigation in the higher courts. In all other 
cases, even where the State is a party, no litigant is required 
to do more than pay the costs of the litigation, if unsuc- 
cessful, and is never required to pay his adversary’s attor- 
ney, and where the defense is frivolous this court has some- 
times added ten per cent damages. The effect of this 
ordinance 238, if held valid, is virtually to prevent all op- 
position to the collection of the tax, however reasonable 
and bona fide it may be, and in that respect places the city 
of Cape Girardeau in a more advantageous position than 
any other litigant in the State. The most oppressive and 
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unjust taxation, and such as is not authorized by the char- 
ter, may be carried out without question, since the original 
taxes are mostly small sums and would hardly justify their 
dispute at the risk of paying two or three times their 
amount, if unsuccessful. The judgment of the circuit 
court is reversed and the case remanded, with direction 
to that court to enter a judgment against the defendant for 
the tax, with interest at the rate of two per cent a month 
and costs. The other judges concur. 


Rea v. Fereuson, Appellant. 


1. Practice: evipence. Where there is any evidence to supporta 
verdict, this court will not disturb the judgment simply because it 
appears to be against the weight of evidence. 


~ 


2. The objection that there was no evidence upon which to base an 
instruction given in this case, is unfounded in fact. 


Appeal from Andrew Cireuit Court.—Hon. H. 8. Kettey, 
. Judge. 


AFFIRMED. 
Giddings & Booher for appellant. 


Norton, J.—This is a suit by plaintiff, as administrator 
of P. L. Hudgens, deceased, to recover balance alleged to be 
due on a promissory note of defendant. It appears from 
the record that defendant also had pending in the Andrew 
circuit court a suit against the plaintiff as administrator, 
to recover an account claimed to be due him from the 
estate of said Hudgens. The two suits, by agreement, 
were consolidated, and upon the trial plaintiff obtained 
judgment for $143, from which defendant appeals to this 
court. Weare asked to reverse the judgment on the ground 
that the verdict of the jury is against the evidence in that 


15-72 
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it only allows a part of defendant’s account, which was 
treated on the trial as an off-set, and on the further ground 
that there was no evidence upon which to base the follow- 
ing instruction given by the court: ‘If you find that the 
services sued for by defendant were rendered as a gratuity, 
without any intention at the time of charging for the same, 
you should not allow for such service, and whether said 
services were intended as a gift or were rendered without 
any intention of charging for them, may be determined 
from all the evidence in the case.” 

As to the first point made it may be disposed of with 
the observation that it has been repeatedly held that where 
there is any evidence to support a verdict and judgment, 
that this court will not disturb it simply because it appears 
to be against the weight of evidence. Price v. Evans, 49 
Mo. 396; Penn v. Lewis, 12 Mo. 161. 

The objection made to the action of the court in giv- 
ing the third instruction, is not well taken. The record 
shows that there was evidence to the effect that defendant 
was a son-in-law of the deceased, and that during the ill- 
ness of the deceased, defendant visited and administered 
to him, not as a physician, but as a friend, and also that 
there was no charge made on his books at the time the 
services sued for were rendered, and that the note in 
question was given after said services were rendered, and 
that defendant, on two distinct occasions, promised to pay 
without setting up any claim for services. This we think 
was sufficient to authorize the instruction. Judgment af- 
firmed, in which all coneur. 
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But er et al., Appellants, v. Lawson. 


Motion for Rehearing, when Unnecessary. A motion for re- 
hearing is not necessary to enable the Supreme Court to review the 
action of the trial court in sustaining a motion to exclude the 
plaintiff’s evidence and dismiss the suit on the ground that the pe- 
tition does not state facts sufficient to constitute a cause of action. 
Probate Courts have no Equitable Jurisdiction. The pro- 
bate court has no jurisdiction of matters of purely equitable cog- 
nizance connected with the administration of estates. Hence, when 
the object of a suit is to follow a trust fund through many trans- 
formations during a long series of vears, the circuit court is the 
proper forum, though the delinquent trustee be dead and his estate 
in the hands of an administrator. 

Defect of Parties: practice: AMENDMENT. A suit should not be 
dismissed for defect of parties. Section 3568, Revised Statutes, 
makes it the duty of the court when such defect is ascertained to 
exist, to order the necessary parties to be brought in either by an 
amendment of the petition, or by a supplemental petition and new 
summons. 

PLEADING. The objection of defect of parties can 
be taken by demurrer or answer only, (R.8., 7 3519,) not by motion 





to dismiss. 

Parties: TRUSTS: PRACTICE: ADMINISTRATION. Where a misap- 
propriated trust fund consists in part of personal property, both the 
administrator and the heirs of a deceased beneficiary are necessary 
and proper parties to an action to recover it. 

——. Where a misappropriated trust fund con- 





sists in part of real and in part of personal property, the heirs and 
the legal representatives of all the beneficiaries may sue jointly to 
recover the whole in one action. 
Pleading. A motion to dismiss on the ground that the petition 
does not state facts sufficient to constitute a cause of action, like a 
general demurrer, is deemed to confess the truth of the allegations 
and deny only their legal sufficiency. 
Statute of Limitations: trusts. An action against a delinquent 
trustee who has left the state of his residence, and come into this 
State, and here studiously concealed his whereabouts, will not be 
barred by the lapse of a great length of time, (in this case, forty 
years,) provided it is commenced within the period limited by stat- 
ute after his whereabouts became known to the beneficiaries. 

: TRUSTEE’S POSSESSION NOT ADVERSE, UNTIL, ETC. Where a trus- 
tee purchases property with trust funds, though in his own name, his 
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possession will be deemed the possession of the beneficiaries until 
he does some unequivocal act denying their right; till then the 
statute of limitations does not begin to run against them. 

: ADMINISTRATION. The statute of limitations does not begin 
to run against the estate of a deceased person on a cause of action ac- 
cruing after his death, until an administrator has been appointed. 


10. 





11. Laches. To constitute laches there must be not only delay in the 
institution of proceedings for relief, but such knowledge of the facts 
on which the claim to relief is based as renders the delay culpable. 


Appeal from Linn Circuit Court-—Hon. G. D. Buregss, 
Judge. 


REVERSED. 


This action was brought by Butler and Henry as ad- 
ministrators of the estates of Mary Tillett, John M. Hall 
and Nathan Hall, all deceased, against James J. Lawson, 
administrator of the estate of Spence H. Gregory, deceased, 
Mildred L. Lawson and her husband, James J. Lawson, 
Emma Jennings and her husband, James T. Jennings, Rob- 
ert Gudgel, Spence Gudgel, Julian Gudgel and Elizabeth 
Gregory, widow of Spence H. Gregory, deceased. 

The petition stated that Jehu Hall departed this life 
intestate, in the county of Currituck, and state of North 
Carolina, sometime about the year 1813, leaving Lovey 
Hall, his widow, and three children, issue of his marriage 
with said Lovey, to-wit: Mary Hall, John M. Hall and 
Nathan Hall; that at the time of the death of the said 
Jehu Hall, the said Mary Hall was about three years old, 
the said John M. Hall was about two years old, and the 
said Nathan Hall was about one year old; that soon after 
the death of the said Jehu Hall, his widow, Lovey Hall, 
was appointed administratrix of his estate by the proper 
court, having probate jurisdiction within and for the said 
county of Currituck, in the state of North Carolina; that 
she qualified, gave bond and entered upon the discharge of 
her duties as such administratrix, and so continued to act 
until about the year 1814, when she was married to Spence 
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II. Gregory; that upon her marriage with the said Greg- 
ory, the said Lovey ceased to be administratrix of the es- 
tate of the said Jehu Hall, deceased, and thereupon, her 
husband, Spence H. Gregory, succeeded her in the admin- 
istration of said estate, as the administrator thereof; that 
he was duly appointed as such administrator by the proper 
court having probate jurisdiction, in the said county of 
Currituck, to-wit: the court of pleas and quarter sessions ; 
that he duly qualified, gave bond and entered upon the 
discharge of his duties as such administrator; that as such 
administrator he immediately took in charge and assumed 
control of all and singular, the personal, chattel, mixed and 
real property belonging to the estate of Jehu Hall, de- 
ceased, and proceeded to administer the same. 

That the said estate of Jehu Hall, deceased, was at the 
time said Gregory became administrator thereof, very val- 
uable, consisting of a large quantity of land, negroes, 
money, shipping, choses in action, bills, notes, accounts 
and other personal effects and evidences of debt, and 
umounting in the aggregate to about the sum of $100,000 ; 
that the said Gregory, as administrator aforesaid, proceeded 
to collect the debts due said estate, sold the real estate and 
the personal property (except about forty slaves), and con- 
verted the same into money; that he held and used said 
money, With said slaves, up to the year 1853, when he re- 
moved with his family to Livingston county, Missouri; that 
ne never filed any inventory of said estate, nor did he ever 
make any settlement thereot, final or otherwise, in the 
proper court of probate jurisdiction within and for the said 
county of Currituck, and state of North Carolina, from 
the time he became such administrator to the date of his 
suid removal to the State of Missouri. 

And plaintiffs further aver the fact to be that the said 
Gregory, clandestinely, secretly and fraudulently removed 
the said slaves, as well as the money and other per- 
sonal property belonging to said estate, including the es- 
tates of John M. Hall and Nathan Hall, deceased, out of 

















230 SUPREME COURT OF MISSOURI, 





Butler v. Lawson 


the county of Currituck aforesaid, and out of the state of 
North Carolina, and brought the same to Livingston county, 
Missouri, in the year 1833; when and where he located, 
and where he continued to reside from the year 1833, to 
the time of his death in the month of September, 1871: 
that the said Gregory, on removing to Missouri, invested a 
large part of the money so belonging to said estates in 
lands in the State of Missouri, and held the title thereto in 
his own name, at the time of his death aforesaid; that the 
lands of which said Gregory died seized are described as 
follows, to-wit: (Here follows a description of the tracts.) 

That said lands were acquired by said Gregory at 
cheap rates; a great portion thereof having been purchased 
by him from the government of the United States, at the 
price of $1.25 per acre; and that said lands had become 
very valuable at the time of his death, caused by the in- 
crease of population in said counties, the construction of 
railroads through the same and other causes, that on mak- 
ing the investment in said lands, the said Gregory had still 
remaining on hand a large amount of money belonging to 
the said estate of Jehu Hall, John M. Hall and Nathan 
Hall, deceased, which he loaned and kept loaned out at in- 
terest. up to the day of his death aforesaid ; that when he 
died he had, on deposit in the Peoples’ Savings Bank, in 
Chillicothe, the sum of $18,173.57, besides paid up stock 
in said bank amounting to the sum of $5,000; that in ad- 
dition thereto he had also a large amount of notes, on good 
and solvent men and well secured by real estate, amount- 
ing in all to the sum of $40,000; besides other personal 
effects amounting to the further sum of $2,000; that said 
real estate was, at the time of his death, and is now, reas- 
onably worth and of the value of about $135,000, and all 
making the value of his entire estate, of which he died 
seized and possessed, amount to something over the sum 
of $200,000; that the said slaves so brought by said Greg- 
ory to Livingston county, were of the value of $20,000, 
and by natural increase, labor and hire up to the time of 
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the abolition of slavery, they contributed largely to swell 
the value and amount of the estate of said Gregory at the 
time of his death aforesaid; and all the property aforesaid 
of which said Gregory died seized was the trust property 
or proceeds thereof so coming into his hands as aforesaid. 

Plaintiffs further state that the said Mary Hall, daugh- 
ter and heir at law of Jehu Hall, deceased, was married to 
Isaac Tillett, in Currituck county, North Carolina, some- 
time in the year 1826, and was at the time of her said mar- 
riage only about fifteen years of age—an infant under the 
age of majority; that the said Mary Tillett continued to 
reside in said county of Currituck till she departed this 
life in the year 1837, and that the said Isaac Tillett also 
continued to reside in said county and state till he died in 
the year 1850; that there were born of said marriage be- 
tween Mary Hall and Isaac Tillett three children, to-wit: 
Mary H. Tillett, Isaac N. Tillett and Durant H. Tillett; 
that the said Mary H. Tillett was born February 20th, 1829, 
and was married in Currituck county to Alfred Ramsaur 
on the 4th day of November, 1861; that said Alfred Ram- 
saur departed this life in the year 1863, leaving his widow, 
Mary H. Ramsaur, and an only child, who still survive 
him; that the said Mary H. Ramsaur has always been, and 
still is, a resident of the state of North Carolina; that the 
said Isaac N. Tillett is a resident of the state of North 
Carolina, and has ever been; that the said Durant H. Til- 
lett was married in said Currituck county, where he con- 
tinued to reside up to the time of his death, in the year 
1867, leaving as his children and heirs at law the following 
named persons, to-wit: Gideon, Sophia, Samuel and Archie 
Tillett, who are still minors, and reside in or near the city 
of Norfolk, in the state of Virginia; that the said Mary 
Tillett, wife of Isaac Tillett, died intestate, and there was 
no administration upon her estate in North Carolina until 
within the years ; and that said Durant I. Tillett also 
died intestate; that the said Nathan Hall, son and heir at 
law of the said Jehu Hall, deceased, departed this life in 
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Currituck county about the year 1820, aged about eight 
years; that the said John M. Hall, son and heir at law of 
the said Jehu Hall, died in said county of Currituck about 
the year 1817, aged about six years. 

Plaintiffs further aver that it was enacted and provided 
by the governor, council and assembly of the state of North 
Carolina, by an act entitled “An act appointing the method 
of distributing intestates’ estates,” as follows : 

“That all and every person and persons to whom ad- 
ministration on estate of any person deceased shall here- 
after be granted, shall distribute the surplus of such estate 
in the manner following, that is to say: One-third part of 
the said surplus to the wife of the intestate, and all the 
rest by equal portions to and amongst the children of such 
persons dying intestate, and such persons as legally repre- 
sent such children, in case any of the said children be then 
dead, other than such child or children (not being heirs at 
law) who shall have an estate by the settlement of the in- 
testate, or shall be advanced by the intestate in his life-time 
by portion or portions equal to the share which sball by 
such distribution be allotted to the other children, to whom 
such distribution is to be made. And in case any child 
other than the heir at law, who shall have any estate by 
settlement from the said intestate, or shall be advanced by 
the said intestate in his life-time, by portions not equal to 
the share which shall be due to the other children by such 
distribution as aforesaid, then so much of the surplus of 
the estate of such intestate to be distributed to such child 
or children as shall have any land by settlement from the 
intestate, or were advanced in the life-time of the intestate, 
as shall make the estate of all the children to be equal, as 
near as can be estimated ; but the heir at law, notwithstand- 
ing any land that he shall have, by descent or otherwise, 
from the intestate, is to have an equal part in the distribu- 
tion with the rest of the children, without any consideration 
of the value of the land which he hath by descent or other- 
wise from the intestate; and in case there should be no 
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children nor any legal representatives of theirs, then one 
moiety of the said estate to be allotted to the wife of the 
intestate; the residue of the said estate to be distributed 
equally to every of the next of kin of the intestate who 
are in equal degree and to those who legally represent them ; 
Provided, That there be no representatives admitted amongst 
collaterals after brother’s and sister’s children. And in 
case there be no wife, then all the said estate to be distrib- 
uted equally to and amongst the children ; and in case there 
be no child, then to the rest of kindred in equal degree of 
or unto the intestate and their legal representatives as 
aforesaid, and in no other manner whatsoever. And if 
after the death of the father, any of his children shall die 
intestate, without wife or children, in the life-time of the 
mother, every brother and sister and the representative of 
them, shall have an equal share, with the mother, of the 
estate of the child or children so dying intestate.” 
Plaintiffs allege that the act last aforesaid was in full 
force and effect at the time said Spence Hl. Gregory became 
administrator of the said estate of Jehu Hall, deceased, 
und long prior thereto, and so continued in full force and 
effect and was the law of the state of North Carolina up 
to the time when he (the said Spence H. Gregory) removed 
from the said county of Currituck to Livingston county, 
Missouri; that by virtue of the provisions of said act, the 
interest or share of John M. Hall in and to the estate of 
his deceased father, Jehu Hall, did, upon the ‘death of the 
said John M., vest in and descend to his mother, Lovey 
Gregory, wife of the said Spence H. Gregory, to his sister 
Mary Lall, and his brother, Nathan Hall, in equal propor- 
tions, but subject to administration and the payment of 
debts; that upon the death of Nathan Hall as aforesaid, 
and by virtue of the provisions of said act, his interest or 
share in the estate of the said Jehu Hall, deceased, vested 
in and descended to his mother, Lovey Gregory, and his 
sister, Mary Hall, in equal parts, and his interest or share 
in the estate of his deceased brother, John M., likewise 













































234 SUPREME COURT OF MISSOURI, 








Butler v. Lawson. 








passed and descended to his mother and sister aforesaid, in 
equal shares or parts, subject, however, to administration 
and the payment of debts. 

Plaintiffs further state that upon the death of the said 
Jehu Hall, his widow, Lovey Hall, was entitled to a dower 
interest in the real estate of her deceased husband, and of 
which he died seized, and that said dower interest was an 
undivided third part of said real estate for and during the 
term of her natural life, and that she became and was en- 
titled to a child’s part or share in his personal and chattel 
property—the said share (as there were three children) 
being one-fourth of said personal and chattel estate; that 
said Spence H. Gregory, as the husband of the said Lovey, 
and as administrator aforesaid, became and was the owner 
of all the personal and chattel property belonging to his 
said wife, and by her derived from the estate of the said 
Jehu Hall, deceased ; that said Gregory also became en- 
titled, in right of his said wife, and as administrator afore- 
said, upon the death of the said John M. Hall, to one-third 
of his interest in his said father’s estate; and upon the 
death of the said Nathan Hall, to one-half of his interest 
in his said father’s estate, subject to administration and the 
payment of debts. 

Plaintitts, therefore, say that said Gregory became and 
was entitled, in right of his said wife, to one-half of the 
personal and chattel estate of the said Jehu Hall, deceased, 
at the time le (said Gregory) removed to Missouri in 1833, 
and that the other half thereof was, at the year last afore- 
said, the property of and rightfully belonged to Mary Til- 
lett, wife of Isaae Tillett, aforesaid. 

Plaintiffs further aver, that on or about the 25th day 
of February, 1817, the said Gregory was duly appointed, 
by the court of pleas and quarter sessions in and tor Cur- 
rituck county, North Carolina, (a court then and there 
having probate jurisdiction,) administrator of the estate of 
the said John M. Hall, deceased, and on the 29th day of 
November, 1820, the said Gregory was also appointed by 
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the court last aforesaid, administrator of the estate of the 
said Nathan Hall, deceased ; that said Gregory, as admin- 
istrator of each of the two estates last aforesaid, qualified, 
gave bond and entered upon the discharge of his duties 
as such administrator; that as administrator of the said 
estates of Jehu Hall, John M. Hall and Nathan Hall, de- 
ceased, the said Gregory had the charge and control of and 
reduced to possession all property, of every kind and de- 
scription, belonging to said estates, and with the exception 
ot the slaves brought by said Gregory to Missouri, as herein 
alleged, converted said property into money, prior to his 
removal from North Carolina in 1833, as aforesaid. 
Plaintiffs further allege, that upon the death of the said 
Mary Tillett, in 1837, and of her husband, in 1850, the said 
one-half interest in the estate of Jehu Hall, deceased, 
passed to and vested (subject to administration) in their 
said children, to-wit: Muary H. Tillett, (now Mary H. 
Ramsaur,) Isaae N. Tillett and Durant H. Villett, in equal 
parts, and that upon the death of Durant H. Tillett, intes- 
tate, his one-third interest in said one-half of the personal 
and chattel estate of said Jehu Hall, deceased, descended, 
subject to administration, to his said four children, to-wit: 
Gideon, Sophia, Samuel and Archie, minors as aforesaid. 
Plaintifts further state, that at the time of the removal 
of the said Gregory from North Carolina to Missouri in 
1833, the amount of assets then in his hands aforesaid, and 
as the administrator of the estate of Jehu Hall, deceased, 
and including the estates of John M. and Nathan Hall, de- 
ceased, after the payment of debts, was the sum and of the 
value of $80,000, and that the said Mary Tillett was then 
entitled to the sum of $40,000 thereof as her share in the 
estate of her deceased father, including the estates of her 
two deceased brothers, John M. and Nathan Hall. 
Plaintifis charge that said Gregory never did, after his 
removal to Missouri, nor previous thereto, make any sct- 
tlement, final or otherwise, as administrator of either of 
the said estates of Jehu Hall, John M. Hall or Nathan 
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Hall,deceased, nor did he ever account for, in any way, or pay 
to the said Mary Tillett, during her life-time, or to her said 
husband during his life-time, or to any one else for them 
or either of them, the said sum of $40,000, and the interest 
due thereon, or any part of either, nor did said Gregory, 
after his removal to Missouri, or previously thereto, account 
for or pay to the said children and heirs at law of Mary 
Tillett, deceased, or any of them, or to any person or per- 
sons thereunto duly authorized to receive the same, the 
said sum of $40,000, and the interest due thereon, or any 
part of said sum or of the interest thereon. 

Plaintiffs further state that said Gregory, as the admin- 
istrator of the estate of Jehu Hall, and of the estates of 
the said John M. and Nathan Hall, deceased, was and 
thereby became the trustee of a direct or express trust with 
respect to the interest of the said Mary Tillett and her de- 
scendants, in and to the surplus of the said estate of Jehu 
Hall, deceased, and the said estates of John M. and Nathan 


Hall, deceased, after the payment of debts, and so in charge 
and under the control of said Gregory, as administrator of 


said estates. 

Plaintifis aver the fact to be that said Gregory never 
did, in his life-time, disavow or deny said trust or his lia- 
bility arising therefrom, nor communicate any disavowal 
or denial thereof to the said Mary Tillett, or to her hus- 
band, Isaac Tillett, or to their children or descendants, or 
any of them. But on the contrary thereot, these plaintiffs 
allege and charge the fact to be, that Gregory did, at divers 
times and in divers ways, recognize and acknowledge the 
binding validity of said trust in favor of the said Mary Tillett 
and her children and heirs at law aforesaid. That pending 
and just prior to the removal of said Gregory from North 
Carolina, his said wife Lovey was opposed to said re- 
moval, and did not and would not consent thereto, until 
she obtained from said Gregory, her husband, a promise 
and agreement to the effect that he would judiciously take 
care of and invest the said interest of her daughter, Mary 
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Tillett, (then amounting to $40,000,) in good lands in the 
tract where he proposed removing, and in consequence of 
said promise and agreement on the part of said Spence I. 
Gregory, the said Lovey withdrew her opposition to said 
removal and consented thereto, fully relying on her said 
husband that he would carry out in good faith his said 
promise and agreement. 

And plaintiffs further aver that said Gregory, admin- 
istrator and trustee as aforesaid, wholly disregarded his said 
promise and agreement, and failed, and continued to fail 
to make said investment in the State of Missouri or else- 
where for the benefit of Mary Tillett, or for her children 
aforesaid, or any of them, up to the year 1847, when his 
wife, the said Lovey, departed this life. And plaintiffs fur- 
ther allege, that the said Lovey Gregory, during her last 
illness and extending over a period of one year or more, 
again requested her said husband, the said Spence H. Greg- 
ory, to make an investment in lands in Livingston county, 
Missouri, or some other provision for the use and benefit 
of the children of her deceased daughter, Mary Tillett, and 
that said Gregory did thereupon promise to his dying wife 
that he would comply with her request. But plaintiffs say 
that said Gregory wholly disregarded his said promise and 
undertaking, as he had previously done, and ever afterward 
failed and neglected to comply with his wife’s said request 
and his duty in the premises, as the administrator and trus- 
tee as aforesaid. 

Plaintiffs further allege that said Gregory, on clandes- 
tinely and secretly removing from the state of North Caro- 
lina as aforesaid, caused the impression to be made that he 
intended to locate somewhere in the state of Tennessee, but 
instead of doing so, removed to Livingston county, Mis- 
souri, and settled in an obscure place and in a region then 
very sparsely populated; that said Gregory studiously, 
carefully and purposely kept the place of his residence 
concealed from the parties in interest (who lived in Curri- 
tuck county, North Carolina), up to within two years prior 
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to his death, and that the said concealment was intended 
and designed by said Gregory to prevent said parties in 
interest, to-wit: said Mary Tillett in her life-time, and her 
children after her death, from instituting the proper pro- 
ceedings against him in Missouri to compel him to disgorge 
to them their just and proper share of the funds and assets 
in his hands, as administrator and trustee aforesaid, and 
which had been by him so long unjustly and fraudulently 
withheld from them; that said Gregory was informed by 
letter written in behalf of the said children and heirs of 
Mary Tillett, deceased, and received by said Gregory a few 
days before his death, that said heirs would cause suit to be 
brought against him immediately for their share in the es- 
tate of the said Jehu Hall, deceased, including the estates 
of John M. and Nathan Hall, deceased, unless he should 
arrange and settle the same at once. 

Plaintiffs further allege, that in consequence of the 
removal of the said Gregory from North Carolina to Mis- 
souri, and his studied and careful concealment of the place 
of his residence in Livingston county, Missouri, from the 
said Mary Tillett and her said children—said concealment 
continuing from the year 1833 up to within two years prior to 
the death of said Gregory—and in consequence of the fact 
of the long continued disability of the said Mary Tillett, 
and her said children, who were infants of very tender 
years when said Gregory removed to Missouri as aforesaid, 
as well as the long period intervening between that time 
and the period when said heirs respectively arrived at the 
age of majority, said children and heirs of Mary Tillett, 
deceased, were and continued to be wholly ignorant of their 
rights in the premises, and of the gross breach of trust 
perpetrated against them by said Gregory, in concealing 
and appropriating to his own use their share of the assets 
derived from the said estates of Jehu, John M. and Nathan 
Hall, deceased; that said ignorance on the part of said 
children and heirs of Mary Tillett, deceased, and said con- 





OCTOBER TERM, 1880. 39 





Butler v. Lawson. 


cealment on the part of said Gregory continued up to 
within two years prior to the institution of this suit. 

Plaintiffs further state that said Gregory died intestate, 
and that defendant, James J. Lawson, was, in September, 
1871, appointed administrator of his estate by the probate 
court of Livingston county, Missouri; that said court then 
and there duly issued and delivered to said Lawson letters 
of administration upon said estate; that said Lawson duly 
qualified and gave bond, and entered upon the discharge 
of his duties as such administrator, and has ever since been 
and still is acting as the administrator of the estate of the 
said Gregory, deceased ; that said Lawson, as such admin- 
istrator, has taken in charge the said estate, and has already 
distributed among the widow and heirs at law of said 
Gregory, deceased, and defendants herein, a considerable 
part of the personal assets of said estate, without being 
authorized by law or any order of the said probate court 
directing him or authorizing him so to do. 

Plaintiffs state that there was born of the marriage 
between said Spence II. Gregory and Lovey Hall one daugh- 
ter named Lovey Gregory, who was married to John T. 
Gudgel, in Livingston county, Missouri, about the year 
1842; that there were born of the marriage last aforesaid, 
the defendants, to-wit: Robert Gudgel, Spence Gudgel, Ju- 
lian Gudgel, Mildred L. Gudgel, now the wife of defendant 
James J. Lawson, and Einma Gudgel, now the wife of de- 
fendant James T. Jennings, and all of whom are made 
defendants in this cause; that after the death of Lovey 
Gregory, the said Spence H. Gregory was married to Eliz- 
abeth MeCoskrie, about the year 1850; that said Elizabeth, 
widow of said Gregory, is still living and is also made a 
defendant herein; that there was no issue of the marriage 
last aforesaid; that defendants Robert Gudgel, Spence 
Gudgel, Julian Gudgel, Mildred L. Lawson, wife of de- 
fendant James J. Lawson, and Emma Jennings, wife of 
defendant James T. Jennings, are the only heirs at law of 
the said Spence H. Gregory, and to whom descend by ope- 
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ration of law the real estate aforesaid, together with the 
personal assets belonging to said estate, subject to the pay- 
ment of debts and the widow’s dower. 

Plaintitis further state that on the 12th day of April, 
1872, letters of administration were duly issued and deliv- 
ered to them by the probate court, within and for Living- 
ston county, in the State of Missouri, upon each of the 
estates respectively of Mary Tillett, John M. Hall and 
Nathan Hall, deceased, as aforesaid—that they duly quali- 
fied and gave the necessary bonds in each of said estates, 
which bonds were severally duly approved by said probate 
court, and that they thereupon entered upon the discharge 
of their duties and are still acting as such administrators. 

Whereupon, by reason of all the premises aforesaid, 
plaintiffs say they have a just and subsisting cause of action 
against the defendants herein, and are entitled to have a 
decree of this court, ascertaining and declaring their rights 
to the premises; that said Gregory was, at the time of his 
death, justly and equitably chargeable in favor of the said 
children and heirs at law of Mary Tillett, deceased, with 
the said sum of $40,000 and interest thereon at the rate of 
six per cent per annum from the year 1833 to the year 
1871. 

Plaintiffs, therefore, pray the court to make its decree, 
ascertaining and declaring the rights of the plaintiffs in 
und to the estate of the said Spence H. Gregory, deceased, 
and against the defendants herein—that the defendants be 
compelled to account to plaintiffs for the sum of $131,200, 
and to pay over the same to plaintiffs out of the real and 
personal estate of the said Gregory, deceased, and that 
such other and further relief in the premises be given, as 
justice, equity and good conscience shall require. 

Defendant Lawson demurred to this petition on the 
ground that he was not a proper party to the suit, and the 
court sustained the demurrer. The other defendants answer- 
ed. At the trial they objected to the introduction of any 
evidence in support of the petition on the ground that it 
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did not state facts sufficient to constitute a cause of action, 
that there were not proper parties plaintiff, that the ad- 
ministrator of Gregory’s estate was a necessary party if 
plaintiffs claimed a demand against his estate, and if 
plaintiffs’ action was to enforce a trust against the realty, 
then the heirs of Tillett were necessary parties plaintiff. 
The court sustained these objections and dismissed the 
petition. 


L. T. Collier for appellants. 


1. The plaintiffs were proper parties to bring this 
suit. Salmons v. Davis, 29 Mo. 178; Smith v. Denny, 37 Mo. 
23; Gillet v. Camp, 19 Mo. 404; Rubey v. Barnett, 12 Mo. 
8; Naylor v. Moffatt, 29 Mo. 128; Cheely v. Wells, 33 Mo. 
108; Leakey v. Maupin, 10 Mo. 373; Hanenkamp v. Borg- 
mier, 32 Mo. 571; Brueggeman v. Jurgensen, 24 Mo. 88. 

2. By filing answer, the defendants waived their ob- 
jection as to defect of parties. Ruegger v. Lindenberger, 53 
Mo. 364; Horstkotte v. Menier,50 Mo. 158; Miss. Plan. Mill 
Co. v. Presb. Church, 54 Mo. 520; Rickey v. Tenbroeck, 63 
Mo. 570; Kellogg v. Malin, 62 Mo. 4380; 68 Mo. 457; 55 
Mo. 500. 

3. If there were other persons necessary to a deter- 
mination of the suit, it was the duty of the court to retain 
the bill and to order that they be made parties, plaintiff or 
defendant. Hayden v. Marmaduke, 19 Mo. 403; 2 Story’s 
Eq. Jur., § 1526; Adams Eq., 343. 

4. The bill is not multifarious. Clark v. Cov. Mut. 
L. Ins. Co., 52 Mo. 275; Adams’ Eq., (4 Ed.) 652, note 1; 
Olirer v. Piatt, 3 How. 333, 411; Gaines v. Chew, 2 How. 
619; Boyd v. Hoyt, 5 Paige 65; Swift v. Eckford, 6 Paige 
29; Curtis v. Tyler, 9 Paige 432; Dimmick v. Bixby, 20 Pick. 
368 ; Brinkerhoff v. Brown, 6 Johns. Ch. 149; Fellows v. 
Fellows, 4 Cowen 682; Martin v. Martin, 13 Mo. 49. 

5. Gregory, as administrator of Jehu Hall, was the 
trustee of a direct trust, and neither he nor his representa- 
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tives can hold the estate to the exclusion of the parties 
beneficially entitled. Angell on Limitations, § 168. 

6. Plaintiffs claim is not barred by the statute of lim- 
itations or lapse of time. The statute did not commence 
to run (if at all) so long as Gregory admitted the trust, or 
until he repudiated or disowned the same and his posses- 
sion became adverse. That he never disavowed or denied 
the trust or his liability arising therefrom, or communicated 
any disavowal or denial thereof to Mary Tillett or her chil- 
dren or descendants, but that he did at divers times and in 
divers ways, recognize and acknowledge the binding va- 
lidity of said trust in favor of said parties in interest, is all 
fully set out and charged in the petition. MeNair v. Dodge, 
7 Mo. 404; v. Freer & Wall. 202; Prevost v. Gratz, 
6 Wheat. 481; Polk v. Allen, 19 Mo. 467; Murray v. East 
India Co., 5 Barn. & Ald. 204; Hobart v. Conn. Turn. Co.,15 
Conn. 145; Fishwick v. Sewell, 4 Harr. & J. 393; Witt v. Hl- 
more, 2 Bailey 595; King v. Aughtry, 3 Strobh. Eq. 149; 
Bucklin v. Ford, 5 Barb. 393; Baker v. Morris, 10 Leigh 284; 
Falls v. Torrance, 4 Hawks (N. C.) 412; Bird v. Graham, 1 
Ired. Ch. 196; Pinson v. Ivey, 1 Yerger 296; Willison v. 
Watkins, 3 Peters 52; Michoud v. Girod, 4 How. 503; El- 
mendorf v. Taylor, 10 Wheat. 168; Piatt v. Vattier,9 Pet. 
405; Boone v. Chiles, 10 Pet. 177; Wagner v. Baird, 7 How. 
234; 3 Johns. Ch. 215; Deeouche v. Savetier, 3 Johns. Ch. 
190; Turner v. Debell, 2 A. K. Marshall (Ky.) 384; 2 Marshall 
(Ky.) 445; Kane v. Bloodgood, 7 Johns. Ch. 90; Hill on 
Trustees, 263; Denston v. Morris, 2 Edwards Ch. 45; Robd- 
inson v. Hook, 4 Mason 151; Coster v. Murray, 5 Johns. Ch. 
531; Goodrich v. Pendleton, 3 John. Ch. 384; Thomas v. White, 
8 Littell 177; 4 Munford 222; Adams’ Kq., 208, star page 
62; McDowl v. Charles, 6 Johns. Ch. 132; Van Hook v. 
Whitlock, 2 Edwards 303; Baker v. Whiting, 3 Sum. 486. 

7. This suit was properly brought in the circuit court. 
The probate court had no jurisdiction of such a case. Dod- 
son v. Scroggs, 47 Mo. 286; Cones v. Ward, 47 Mo. 289; Tit- 
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terington v. Hooker, 58 Mo. 594; Pearce v. Calhoun, 59 Mo. 
272. 

8. No motion for new trial was necessary. O'Connor 
v. Koch, 56 Mo. 261; Parker v. Railroad Co., 44 Mo. 420; 
Bruce v. Vogel, 38 Mo. 104. 


Willard P. Hall for respondents. 


1. A motion for a new trial was necessary. Bishop 
v. Ransom, 39 Mo. 416; Bateson v. Clark, 37 Mo. 31; Han- 
nibal & St. Joseph R. R. Co. v. Clark, 68 Mo. 374; Brady v. 
Connelly, 52 Mo. 19. 

2. The executor of Gregory was a necessary party to 
this suit—hence the circuit court had no jurisdiction. Ju- 
risdiction was with the probate court. Sess. Acts 1865-6, 
p. 83; Werneckee v. Kenyon, 66 Mo. 284; nsworth v. Curd, 
68 Mo. 282; Dodson v. Scroggs, 47 Mo. 287 to 289; 58 Mo. 
593; 59 Mo. 271. 

3. Plaintiffs cannot maintain this suit as administra- 
tors. State ex rel. Adams v. Campbell, 10 Mo. 726; State v. 
Matson, 44 Mo. 307; State v. Thornton, 56 Mo. 327. 

4. In 1826, Mary Hall, the only surviving child of Jehu 
Hall, deceased, had a cause of action against Gregory, if 
the allegations in the petition are true. He had then been 
administrator of Hall’s estate for twelve years, and had 
made no inventory, no settlement and no distribution of 
the estate. He had treated said estate as his own and had 
converted it to hisown use. Mary Hall married Isaac Til- 
lett in 1826, and she became of age in 1831. The statute 
of limitation, therefore, ran against her from the time 
Gregory came to Missouri, in 1833, and this suit is barred 
by said statute. Keeton v. Keeton, 20 Mo. 542 and 543; 13 
Mo. 217; 14 Mo. 431. 

5. Even if no cause of action accrued till the removal 
of Gregory to Missouri in 1833, still the action is barred. 
Mrs. Tillett died in 1837. The statute began to run then 
at least. 
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6. The petition does not charge that Gregory’s ab- 
sconding and concealment prevented the commencement 
of an action against him by Mrs. Tillett; simply that her 
infant children were not acquainted with their rights; nor 
is there any allegation that inquiry was made by any party 
in interest after Gregory in Tennessee, nor as to his re- 
moval to Missouri. It is alleged that he loaned money, 
made investments and accumulated a large fortune, all in 
his own name. It is absurd to call such conduct a clan- 
destine removal. His removal was not such a one as would 
prevent the running of the statute. Bobb rv. Shipley, 1 Mo. 
229; Cartmill v. Hopkins, 2 Mo. 220. 

7. This suit is barred by the gross laches of all per- 
sons who are interested in the estate of Jehu Hall. An- 
gell on Limitations, $$ 190, 470, 471; 27 Mo, 288; 23 Grat- 
tan 212; 2 Wallace 87; Kerr on Frauds, 303, et seq; 17 
Grattan 544; Wood v. Green, 2 Curtis C. C. 202; Landrum 
v. Union Bank, 63 Mo, 52; Stevenson v. Saline County, 65 
Mo. 425; Bliss v. Prichard, 67 Mo. 183; 9 Pick. 244; 8 
Allen 131; Stearns v. Page, 7 How. 829; 1 Curtis C. C. 
220; Keeton v. Keeton, 20 Mo. 530, 5389; Salmons vr. Duvis, 29 
Mo. 181; Vhe State v. West, 68 Mo. 232. 


H. M. Pollard also for respondents. 


Laches of the plaintiffs and their predecessors in in- 
terest is a complete bar to this action. State v. West, 68 Mo. 
232; Bliss v. Prichard, 67 Mo. 181; Kerr on Fraud & Mist., 
pp. 303 to 305; Story Eq., § 1520; Johnson v. Soulmain, 18 
Ala. 50; Bradshaw rv. Yates, 67 Mo. 282; Landrum v. Union 
Bank, 63 Mo. 56; Godden v. Kimmell, 99 U.S. 201; Brown 
v. Buena Vista, 95 U.S. 160; Sullivan v. Railroad Co., 94 
U. 8. 811. 


I. 


Suerwoop, C. J.—There was no necessity for a motion 
for a rehearing of the grounds upon which the court dis- 
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missed the petition. O’Connor v. Koch, 56 Mo. 261, and 
cases cited. 


I. 


We have no doubt, either, as to the point concerning 
jurisdiction. This question has been recently discussed in 
this court, and the conclusion reached that though in the 
ordinary routine of administration the probate court has 
original and exclusive jurisdiction, yet that such jurisdiction 
does not extend over matters of purely equitable cognizance. 
The allegations of the petition, in this instance, show very 
conspicuously that the probate court, a court of statutory 
origin and limited jurisdiction, is endowed with no powers 
by the law of its organization, and it is the possessor of no 
others, whereby it can follow a trust fund through all its 
various transformations from money into personal and real 
property during a long series of years. 

This is no case of a demand against an estate for the 
debt of the decedent, where the allowance of that demand 
would be followed in usual course by an order for the sale 
of the lands for the payment of the debt, and where, of 
course, the remedy at law being amply efficacious would 
constitute an insuperable obstacle to equitable interposition, 
but a case where the beneficiaries, the pursuers of the trust 
fund, may, upon sufficient evidence of the conversion of 
that fund into certain specific property, elect to take the 
property itself; in which event it is quite obvious that the 
legislature has furnished the probate court with no machin- 
ery whereby the property in specie, the result of the mis- 
appropriation of the trust fund, could be delivered to the 
beneficiary. And this is especially true if that property 
should consist of landed estates; for it would scarcely be 
seriously insisted that such court could, without transcend- 
ing its statutory functions, without overstepping the nar- 
row boundary of its strictly legislative authority, assume 
to itself the exercise of chancery powers, and doing so, 
proceed to enter a decree declaring the rights of the parties 
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and divesting the title out of the heirs or devisees of the de- 
ceased trustee, proceed to vest it in the original and rightful 
owners of the trust fund, or those who succeed to their 
rights. And it would seem that an equal difficulty would 
attend the delivery to such parties by order of the probate 
court of any personal property, the result of the conver- 
sion of the trust fund; for such property would in law, 
belong to the legal representatives of the deceased misap- 
propriator of the trust fund, and the only order the pro- 
bate court could make in the premises, under the statute, 
would be for its sale, or distribution in the usual course of 
administration, and could entertain no suit by the benefi- 
ciaries for the recovery of the specific property, to which, 
according to the authorities, they are equitably entitled, if 
they exercise their option to that effect. 2 Story Eq. Jur., 
§ 1211, and cases cited. 

These considerations induce us to reiterate our convic- 
tion that a court of equity is the only forum where a party 
can safely appeal in this class of cases; a forwm which, at 
one hearing and one decree, can with its peculiarly flex- 
ible powers—powers unknown to other jurisdictions—ad- 
just with nicety all conflicting interests, thus at once 
avoiding a multiplicity of suits and affording a measure of 
justice both adequate and final. 


III. 


It was an erroneous ruling to dismiss the petition be- 
cause there were no proper parties plaintiff, or that Law- 
son, the administrator of Gregory’s estate, was a necessary 
party defendant, or that Tillett’s heirs were necessary par- 
ties plaintiff, since our statute has made ample provision 
for such contingencies, by providing that: ‘ When a com- 
plete determination of the controversy cannot be had 
without the presence of other parties, the court may order 
them to be brought in by an amendment of the petition or 
by a supplemental petition and a new summons.” 1 K. 8. 
1879, § 3568. Under this section it was the duty of the 
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court, if there was a defect of parties, either plaintiff or de- 
fendant, to have taken the course pointed out by the stat- 
ute, aud so it was held in Hayden v. Marmaduke, 19 Mo. 
403. The code of New York, from which ours is derived, 
contains a similar provision, (Voorhies N. Y. Code 1857, § 
122,) except that the word “ must” is employed instead of 
the word “ may,” and the ruling in that state has been like 
that above noted. Davis v. Mayor, 2 Duer 663; State, etc., 
v. Mayor, 3 Duer 119. 

Besides, a party cannot take objections of the charac- 
ter mentioned at the trial. We are not aware that any 
objection has ever been taken in this State to the introduc- 
tion of any evidence on the trial, except upon the score 
that the petition did not “ state facts sufficient to constitute 
a cause of action.” According to express statutory pro- 
vision, the objection of a defect of parties can only be 
taken by demurrer or answer. R. 8S. 1879, § 3519; Rueg- 
ger v. Lindenberger, 53 Mo. 365 ; Horstkotte v. Menier, 50 Mo. 
158; Dunn v. Railroad, 68 Mo. 268; State v. Sappington, 68 
Mo. 454. In New York it is held that at the trial, but two 
objections can be taken, the one as to the jurisdiction of 
the court, the other as to the petition not stating facts suffi- 
cient, ete. Winterson v. Railroad, 2 Hilton 389; Ludington 
v. Taft, 10 Barb. 447. 

So far as Lawson, the administrator of Gregory, was 
concerned, it was not necessary to amend the petition, as 
by that he was already made a party defendant; all that 
was necessary for the court to do, if satisfied that Lawson 
was a necessary party, was to set aside its order respecting 
him, thus reinstating him as such party. 

Relative to the point as to who are necessary parties 
plaintiff, we regard the present plaintiffs in that light, being 
the administrators and legal representatives of those, who 
if living, might have maintained the present proceeding, 
and the authorities cited for them, we think, show this. 
But they are proper and necessary parties plaintiff, only so 
far as concerns the personal estate of their respective de- 
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cedents. The heirs of those decedents, being interested 
beneficially, in the final distribution of the personal estate as 
well as of the realty, are necessary parties also, and this for 
two reasons: the one that they may exercise their equitable 
option to take the personal and real property in specie if 
they so desire, (2 Story Eq. Jur., supra;) the other that all 
persons materially interested, whether legally or benefi- 
cially in the subject matter of the suit, should be made 
parties to it, in order that the decree, when made, should 
not be grounded upon a partial view of the real merits, but 
upon a comprehensive survey of the whole case, and of the 
various and conflicting interests of all concerned, or to be 
affected thereby. This is in accordance with the equitable 
rule, and with the familiar expression that “ equity in all 
cases delights to do complete justice, and not by halves.” 
Knight v. Knight, 3 P. Wms. 331; Story Eq. Plead., § 72; 
2 Story Eq. Jur., § 1526. 
IV. 

We are not of opinion, for the foregoing reasons and 

others which will readily suggest themselves, that there 


has been any misjoinder of causes of action, or that the 
petition is multifarious. 


We 


The next point for consideration is, whether the peti- 
tion states facts sufficient to constitute a cause of action. 
Considered apart from the question of laches, or the stat- 
utory bar, there can be but one opinion as to the sufficiency 
of the petition, for its allegations set forth a very flagrant 
instance of the abuse of atrust. If a party makes his ob- 
jection by demurrer to a petition, on the ground that it 
does not state facts, etc., he is thereby deemed to confess 
the truth of its allegations, denying only their legal suffi- 
ciency ; and it is not unreasonable that a like result should 
follow, when he takes the same objection, ore tenus, instead 
of in theordinary way. Taking this as true, then, the alle- 
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gations of the present petition stand confessed, at least so 
far as concerns this occasion, and the case is to be exam- 
ined as if coming up on a general demurrer. 

VI. 

Regarding the petition then as sufficient in a general 
point of view, is it to be regarded as insufficient, because 
showing upon its face a great lapse of time to have inter- 
vened since the breach of trust took place? We are not 
of that opinion, and for these reasons: 

The departure of Gregory from North Carolina, and 
his studious concealment of his whereabouts, would pre- 
vent the statute from running. The language of our stat- 
ute is express on this point, (R. 8S. 1879, § 3244,) and is 
couched in the same language as was the statute of 1835. 
Harper v. Pope, 9 Mo. 402; Wells v. Halpin, 59 Mo. 92, and 
cases cited. 

The statute would not run for the further reason 
that as the purchase by Gregory of property in his own 
name, with the funds of the estate created a trust in favor 
of the latter, such possession would not be adverse until 
the trustee had done some open and unequivocal act deny- 
ing the right of the cestui que trust. Until that occurrence 
the possession of the trustee was that of those benefici- 
ally entitled. The admitted allegations of the petition 
show that the possession of Gregory was never adverse, 
but that he always acknowledged the character in which 
he held the property. In such circumstances the statute 
does not run. Norris’ Appeal, 71 Pa. St. 106; Carter >. 
Feland, 17 Mo. 383. 

Nor does the statutory bar attach for the additional 
reason that no letters had been granted on the estates of 
those whom the plaintitts represent. The authorities cited 
on their behalf fully support this position. 

Nor under the allegations of the petition is laches 
chargeable to plaintiffs; for laches presupposes not only 
delay in the institution of proceedings for relief, but such 
knowledge of facts on which the claim for relief is bot- 
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tomed, as renders that delay culpable. For this reason this 
case is distinguishable from that of State ex rel. Polk Co. v. 
West, 68 Mo. 282. 
The judgment is reversed and the cause remanded. 
Napton and Norton, JJ., concur; Hoveu and Henry, JJ., 
‘dissent on the jurisdictional point. 


Hoven anp Henry, JJ., Dissentinc.— The probate 
court had exclusive jurisdiction of the subject matter of 
this suit. The whole purpose of the bill was to obtain an 
allowance against the estate of Gregory, for the sum of 
$40,000 and interest, that being the value of property al- 
leged to have been held by him in trust and converted to 
his own use. It was a mere money demand which should 
have been presented to the probate court for allowance. 
Acts 1865-6, p. 83. 





Forp et al., Appellants, v. FRENCH. 


Ejectment can be maintained only upon a legal title existing at 
the time the action is commenced. 

Sheriff’s Deed. A sheriff's deed only relates back to the day of 
sale as to the defendant in the execution under which the sale is 
made, his privies and strangers purchasing with notice. 
Knowledge of Attorney as Affecting his Client. Knowledge 
acquired by an attorney while acting for one client, will not affect 
another client for whom he is acting at the same time, in a different 
case. 


Appeal from Randolph Circuit Court.—Hon. G. H. Burck- 
HARTT, Judge. 


AFFIRMED. 


James Raley for appellants. 


B. G. Barrow, Vrooman § French for respondent. 
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Norton, J.—This is a suit in ejectment commenced in 
1874, in the Schuyler circuit court. The petition is in the 
usual form. The answer is a general denial, with specific 
defenses set up, which it is not necessary here to specify. 
On a trial of the cause in the Randolph circuit court, where 
the cause had been taken by change of venue, judgment 
was rendered for defendants, from which plaintiffs have 
appealed. 

The only question presented is, whether the court, at 
the close of plaintiffs’ evidence, erred in sustaining a de- 
murrer to theevidence. Both parties claim through George 
Bridwell as the common source of title. Plaintiffs, in sup- 
port of their title, offered in evidence a deed from said 
Bridwell to A. Bridwell and Edward Butts, dated Decem- 
ber 19th, 1859, also an order of the Schuyler circuit court 
made in August, 1874, directing the then sheriff of said 
county to execute and deliver to plaintiffs, as the heirs of 
James H. Ford, deceased, a deed to the land in contro- 
versy, which order recites that judgment was rendered in 
said court on the 17th day of May, 1860, in favor of one 
William Dunn and against George Bridwell, A. Mays, 
Abraham Bridwell and Edward Butts, for $638.61, upon 
which judgment execution issued, which was levied upon 
the land in controversy, and the land was sold October 4th, 
1860, to James H. Ford, deceased, for $82, which was paid, 
but the sheriff making the sale did not execute and deliver 
to Ford a deed. Plaintiffs next offered the deed of the 
sheriff made in pursuance of said order, dated October 
26th, 1876, conveying to plaintiffs the land in suit. They 
also offered the deposition of one Caywood, who testified 
that he was attorney of said Dunn and obtained the judg- 
ment against Bridwell and others, under which the land 
was sold, that he was present at the sale and acted as clerk 
thereof. He also testified that six or more months prior to 
said sale he, as the attorney for French and also for Hughes, 
had attached said land in suits brought by them respect- 
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ively against Bridwell. Plaintiffs then read the deposition 
of McGoldrick, who testified that he and Caywood, as at- 
torneys for Hughes, attached said land on the 23rd day of 
December, 1859, and, as attorneys for French, attached the 
same land on the 16th day of January, 1860, in attachment 
suits against Bridwell; that judgment was rendered in 
each of said suits October 10th, 1860; that executions is- 
sued thereon; that Bridwell having died before sale under 
the execution, the judgments were filed in the probate court 
of Schuyler county, where the lien was enforced, and the 
land sold for the payment of the said judgments, at which 
sale French and Hughes became the purchasers. The 
above was all the evidence, and we are of the opinion that 
the demurrer to it was properly sustained. 

It was necessary for plaintiffs, to maintain this suit, to 
show that at the time the suit was commenced they had 
1. wxectuent. the legal title to the land sued for. Tyler 
on Ejectment, 76; Norfleet v. Russell, 64 Mo. 170. And as 
the sheriff’s deed to plaintiffs, under which they claim title, 
was not executed and delivered till 1876, and as the suit 
was commenced in 1874, it follows that they had no title at 
the time the suit was brought, unless the evidence showed 
a state of facts under which the deed would relate back to 
the day of sale in 1860, and vest title in them from that 
time. 

It is well settled in this State that a sheriff’s deed only 
relates back to the day of sale as to the defendant in the 
2. SHERIFF’s DEED. execution under which the sale is made, and 
his privies, and strangers purchasing with notice. Leach 
v. Koenig, 55 Mo. 451; Merchants’ Bank v. Evans, 51 Mo. 
335. 

The evidence of plaintiffs entirely fails to show that 
the defendants in this suit were either defendants in the 
8. KNowLepge or execution under which the sale in 1860 was 
In uis cLisNT. made, or that they were in privity with such 
defendant, or that they were purchasers with notice of the 
sale. The mere fact that Caywood, who was an attorney 
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in procuring the Dunn judgment, under which the sale 
was made in 1860, knew of the sale to Ford, has no ten- 
dency to charge with notice either French or Hughes, who 
were the clients of said Caywood in two other suits in no 
way connected with the suit of Dunn against Bridwell. 
Judgment affirmed. The other judges concur. 





Haype. v. Hurck ef al., Appellants. 


Devise to Trustee for Support of Devisor’s Brother: piscretTion 
IN TRUSTEE AS TO AMOUNT OF ALLOWANCE: TRUSTEE’S LIEN FOR AD- 
vANcEs. A testatrix devised her entire estate, consisting of realty, 
to a trustee with full power of sale. After directing what use the 
trustee should make of one-third of the estate, the will declared : 
“ Fourth, Out of the proceeds, interest, rents, income or profits of 
the balance of my estate, my trustee shal!, from time to time, pay 
over to my brother, J. W. R., such sum or sums of money as my 
brother may need for his support. Not knowing how much may be 
necessary for that purpose, I leave the amount entirely to the dis- 
cretion of my said trustee, with the understanding thet the aggre- 
gate shall not exceed the remaining two-thirds of the proceeds of 
my said estate, except in case the preceding clause of this, my last 
will and testament in favor of the children of my deceased sister, 
should become void: for in that case my said trustee may also em- 
ploy that one-third for the support of my brother, should my said 
trustee deem it proper and expedient to do so.” Held, that the trus- 
tee was not limited to the income for the support of J. W. R., but 
might if he saw fit, use the corpus of two-thirds of the estate ; 
and that his discretion as to the amount, within the limit named, 
was absolute, and not to be controlled by any court. Held, also, 
that the trustee was entitled to a lien upon J. W. R.’s two-thirds in- 
terest for such sums as he advanced to J. W. R. before the property 
of the estate could be sold. 


Appeal from St. Louis Court of Appeals. 


REVERSED. 


Arba N. Crane, James Taussig and Charles S. Taussig 
for appellants. 
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1. Hurck had a right to employ the capital in the 
support of the beneficiary; because there was no other 
means of support. Robison v. Killey, 30 Beav. 520; Low- 
ther v. Bentinck, 44 L. J. Ch. (N. 8.) 197. Besides, the au- 
thority is given by the will. (a) Inexpressterms: He is 
directed to pay such sums as he may deem necessary out 
of two-thirds of the “ proceeds” of the estate, as well as 
from two-thirds of the income thereof. ‘‘ Proceeds ” means, 
primarily, money obtained from the sale of a particular ob- 
ject or estate. 2 Burrell Law Dict., 832; Be/mont v. Pon- 
vert, 3 Jones & Sp. (N. Y.) 208; s.¢., 63 N. Y. 552; Dow r. 
Hope Ins. Co.,1 Hall 166; Dow v. Whetten, 8 Wend. 160; 
Llaven v. Gray, 12 Mass. 71. (6) By implication: The first, 
third, fourth and sixth clauses clearly show that the testa- 
tor intended to permit the use of the corpus of the estate, 
if the income did not prove sufficient. Reinders v. Koppel- 
mann, 68 Mo. 482. 

2. The amount to be allowed John W. Rice (not ex- 
ceeding two-thirds of the estate), being left to the uncon- 
trollable discretion of the trustee, the court will not 
interfere, there being no evidence of fraud. 2 Perry on 
Trusts, § 510; Hill on Trustees, s. p. 437, and cases cited ; 
Hill on Trustees, s. p. 494; Nichols v. Eaton, 91 U. 8. 724; 
In re Wilkes, 7 Eng. L. & Eq. 84, 85. 

8. The trustee had the legal right to advance his own 
moneys to John W. Rice, having no moneys of the trust 
estate in his hands, and he or his representative is entitled 
to be reimbursed from the trust estate. 2 Perry on Trusts, 
§ 485; Iredell v. Langston, 1 Devereux Eq. 392; Balsh r. 
Hyham, 2 P. Williams 453. 

4. The cestui que trust cannot compel the trustee to 
convey until the demands of the latter against the estate 
are satisfied. Jones v. Dawson, 19 Ala. 672; Marray v. De 
Rottenham, 6 Joaons Ch. 52; Noyes v. Blakeman, 6 N. Y. 
567; King v. Cushman, 41 Ill. 31; Robles v. Clarke, 25 Cal. 
317; Morton v. Adams, 1 Strobh. Eq. 62. 
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5. The trustee is entitled to be allowed for advances 
to the same extent as the chancellor would have originally 
authorized, had he been applied to. Perry on Trusts, § 
915; Williams v. Smith, 10 R. I. 280; In re Bostwick, 4 Johns. 
Ch. 100; Williamson v. Berry, 8 How. 555, 556; Otte v. Bec- 
ton, 55 Mo. 100. 


E. T. Farish for respondents. 


The word proceeds, as employd in the will, is synon- 
ymous with the other words employed, and means the 
product of the estate and ncthing more. To uphold the 
interpretation contended for by defendants, we are driven 
to the absurd proposition that the testatrix intended that 
her trustee might turn over the whole two-thirds of the 
balance of the estate to John W. Rice; the object of ap- 
pointing a trustee at all was to prevent John from having 
control of the property, or applying, as he saw fit, the prin- 
cipal to his own uses, and to carve out a support for him 
from the product of the two-thirds of the estate ; any other 
interpretation would defeat the whole object, purpose and 
intent of the will. By the will, if John marry and die, 
leaving issue him surviving, then the trustee should hold 
all the above balance of the testatrix’s estate in trust for 
such child or children. What becomes of this provision, 
if the balance (which is the share or shares, the use or prod- 
uct of which John was to have), might be entirely con- 
sumed, and capital and all divested by trustees for the 
wasteful extravagance of John? The construction con- 
tended for by defendants is, that as to two-thirds of the 
estate, John was the sole beneficiary ; the subsequent dev- 
isees are entirely lost sight of and defeated 


Napton, J.—This is a controversy between the repre- 
sentatives of Peter J. Hurck, deceased, and certain bene- 
ficiaries under the will of Rose D. Rice. The will of Rose 
D. Rice made iv 1869, bequeathed. to Peter J. Hurck her - 


































SUPREME COURT OF MISSOURI, 





Haydel v. Hurck. 


entire estate, with power to sell, mortgage or otherwise dis- 
pose of it, as said Hurck might think proper. After requir- 
ing said Hurck to pay her debts and to erect a monument 
in Calvary cemetery, she required her trustee to hold one- 
third of her estate for the benefit of the children of her 
sister. The fourth clause of her will is thus: “ Out of 
the proceeds, interest, rents, income or profits of the bal- 
ance of my estate, my trustee shall, from time to time, pay 
over to my brother, John W. Rice, such sum or sums of 
money as my brother may need for his support. Not know- 
ing how much may be necessary for that purpose, I leave 
the amount entirely to the discretion of my said trustee, 
with the understanding that the aggregate shall not exceed 
the remaining two-thirds of the proceeds of my estate, ex- 
cept in case the preceding clause of this, my last will and 
testament in favor of the children of my deceased sister, 
Ann, should become void, for in that case, my said trustee 
may also employ that one-third for the support of my 
brother should my said trustee deem it proper and expe- 
dient to do so. Should my said brother, John, marry and 
die, leaving issue him surviving, then my trustee shall hold 
all the above balance of my estate in trust for such child 
or children of John, share and share alike, and may convey 
the same to them in equal shares, or some trustee, for their 
sole use and benefit.” Thesixth clause of her will bequeathed 
to the Roman Catholic Asylum of St. Louis, as residuary 
legatees of her will. 

It appeared from the testimony that the estate of the 
testatrix consisted of an interest in the Everett House in 
St. Louis, of three-fourths, said property being estimated 
from $100,000 to $125,000, and other lots in St. Louis esti- 
mated at from $6,000 to $10,000. The trustee, it appears, 
advanced to John W. Rice from 1869 to 1875, when this 
proceeding was commenced, $23,743, from his own money, 
for the support of said Rice, and Hurck being dead, his 
representatives claim a lien on the Rice estate for this 
money. Witnesses differed as to what would be a reason- 
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able sum for the support of said John W. Rice, who was 
a young man of education and who had no other means 
except that derived from his sister’s will. Some thought 
that $1,200 a year was sufficient, and others that, consider- 
ing his social position and his expectations, $4,000 or $5,000 
a year was not unreasonable. At all events, the fact was 
that the trustee, Hurck, advanced to him nearly $4,000 a 
year. The circuit court decreed that these advances of the 
trustee were a charge and lien on the trust estate. The 
court of appeals reversed this decree, upon the ground that 
the trustee had no authority to use the corpus of the estate, 
but only its income, and at all events that the sums advanced 
were extravagant and unreasonable and encroached on the 
rights of the residuary legatee. 

It is evident in this case that her brother’s support 
was a leading object of the testatrix. This was to be made 
“out of the proceeds, interest, rents, income or profits ” of 
her estate. The aggregate was not, however, to exceed the 
two-thirds of her estate, except the one-third bequeathed 
to the children of her sister should become void. The only 
question, so far as we can perceive, is, whether this will 
confined the trustee, Hureck, to the rents or income of the 
property, or authorized him to use the entire two-thirds of 
the estate, if he saw fit to do so, in the support of John W. 
Rice, and we think the latter was the intention of the tes- 
tatrix. IlLurek was authorized to sell the entire property, 
which was real estate, and out of the proceeds to apply 
whatever he saw fit to the brother’s use. The object of 
the sister was to place her friend Hurek in precisely the 
situation she herself would have been in if she had lived, 
the only limitation being that expenditures were not to ex- 
ceed two-thirds of the property or its proceeds ; and as she 
would have expended the estate upon her brother, Hurck, 
her trustee, had the same power. 

The case of Lee v. Brown, 4 Ves. Ch. 362, is relied on 
as maintaining a contrary doctrine, but the cases are not 
alike. In that case the testatrix gave to her brothers, Wm. 


17—72 














































258 SUPREME COURT OF MISSOURI, 


Haysdel v. Hurck. 


and Ed. Brown, the sum of £200 upon trust, to place the 
same out at interest during the minority of her nephew, 
John Lee, and to apply the interest and produce thereof 
for and toward the maintenance and education of said 
nephew, and when he should attain the age of twenty-one, 
then to pay or otherwise transfer the said sum of £200 to him. 
The trustees paid out this entire £200 during John Lee’s 
minority, and doubtless very beneficially to him, and the 
chancellor hesitated, but finally concluded that the trustees 
had no power to use the principal even for a purpose de- 
cidedly advantageous to the boy, and, therefore, held the 
estate of the trustees responsible for its return. The be- 
quest in that case was of a sum of money to be placed at 
interest, and the interest was only allowed to be used dur- 
ing the minority of the beneficiary ; but in the present case 
the devise was of real estate, all of which the trustee was 
to sell, if he thought proper, and to apply two-thirds of 
the proceeds to the annual maintenance of the beneficiary. 

As to the extravagance of the annual allowance, it 
may be conceded, and that it was unwise, we think proba- 
ble, but the testatrix did not submit that to the review of 
any court, but left it entirely to the discretion of Mr. 
Hurck. The trustee endeavored to se'l the property, but 
was unable to get an offer satisfactory to other joint own- 
ers, and, therefore, had to advance the beneficiary out of 
his means, and this the circuit court decided should be 
allowed out of the estate. We think the decree was right, 
and the judgment of the court of appeals is reversed, and 
that of the circuit court affirmed. The other judges con- 
eur. 
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Fenton v. Tue Sr. Lours, Kansas Crry & Nortuern Rat- 
way Company, Appellant. 


Justice’s Courts: JoINDER OF SEVERAL CAUSES OF ACTION : JURISDICTION, 
If one person have two causes of action against the same defend- 
ant, both cognizable before a justice of the peace, one because it is 
within the limit of a justice’s jurisdiction, and the other because it 
is of a class which justices may entertain without regard to amount, 
the two may be united in one complaint in a justice’s court, though 
the aggregate exceed the limit of his jurisdiction in cases where 
jurisdiction depends upon the amount involved. 


Appeal from Schuyler Circuit Court—Hon. ANDREW ELLISON, 
Judge. 


AFFIRMED. 
Wells H. Blodgett and E. Higbee for appellant. 


Hoven, J.—Plaintift sued the defendant before a jus- 
tice of the peace, and united in his complaint two causes 
of action: one for the conversion of certain staves and 
timber of, the value of $42, and one under the 43rd section 
of the railroad law for $16, that being double the value of 
a hog killed by a train of defendant on uninclosed prairie 
land, where its road was not fenced. The plaintiff re- 
covered judgment before the justice for $08, the whole 
amount claimed. On appeal to the cireuit court defendant 
moved to dismiss the suit on the ground that the sum 
claimed in the complaint exceeded the jurisdiction of the 
justice. This motion was overruled. The plaintiff ob- 
tained a judgment, and the defendant has appealed. 

The only question on which our opinion is desired is, 
whether the justice had jurisdiction to render judgment 
for $58. The third clause of section 3, article 1, chapter 
82, Wagner’s Statutes, confers jurisdiction upon justices 
of the peace in all actions for injuries to personal or real 
property, wherein the damages claimed shall not exceed 
$50, and the fifth clause of the same section confers juris- 
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diction in all actions against any railroad company to re- 
cover damages for killing or injuring horses, mules, cattle 
or other animals without regard to the value of such ani- 
mals, or the amount of damages claimed for killing or 
injuring the same. Section 30, article 4, chapter 82, pro- 
vides that if a plaintiff file with a justice, at one time, 
several demands or causes of action, all of which may be 
joined in one suit, the justice shall join the several causes 
of action in one writ, unless by such joinder the jurisdic- 
tion of the justice shall be exceeded. Where two causes 
of action are originally united in one complaint, or where 
under the statute two suits against the same defendant are 
consolidated by the justice, if jurisdiction as to one of the 
causes of action is conferred without regard to the amount 
involved, and the amount claimed in the other does not 
exceed the jurisdiction of the justice in actions of that 
class, the amount involved in the cause of action of which 
the justice has jurisdiction without regard to value and 
by reason of the nature of the injury, cannot be added to 
the amount claimed in the cause of action wherein the ju- 
risdiction depends upon the amount involved, in order to 
oust the jurisdiction of the justice. 

The case of Dillard v. The St. Louis, Kansas City & 
Northern Ry. Co., 58 Mo. 69, relied upon by defendant’s 
counsel, is not in point. There the plaintiff had a single 
cause of action against the defendant, arising from a sin- 
gle act of negligence resulting in injury to both the horse 
and harness of the plaintiff, and the amount claimed ex- 
ceeded the jurisdiction of the justice in actions for dama- 
ges to personal property. This court held that in such 
case the plaintiff could not split his cause of action so as 
to sue for the injury done the harness under the third 
clause of section 3, supra, and for the injury to the horse 
under the fifth clause of said section, and that the action 
must be treated as having been brought under the third 
clause, and, therefore, not within the jurisdiction of the 
justice. The inference to be drawn from the language of 
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the opinion in that case is, that if the plaintiff’s right of 
action had been several, as to the horse and harness, and 
not single, the two claims might have been united, and the 
justice would have had jurisdiction. We are of opinion 
that the justice had jurisdiction in this case, and the judg- 
ment of the circuit court will be affirmed. The other 
judges concur. 








Scott v. Crews et al., Appellants. 


Administration: ORDER OF PROBATE COURT, NOT COLLATERALLY 
QUESTIONABLE, WHEN. If an order of the probate court revoking an 
administrator’s letters shows upon its face all the facts necessary to 
confer jurisdiction on the court, its validity cannot be questioned 
in an action brought by the administrator de bonis non against the 
removed administrator to recover assets not accounted for. 





: REVOCATION OF LETTERS. The probate court does not lose 
the power of revoking the letters of a delinquent administrator who 
fails to make settlement after being duly cited, by omitting to exer- 
cise the power at the term to which the citation is returnable. It 
may continue the settlement to a subsequent term, and if he is still 
in default, may then revoke them. 

Administration de bonis non. The power of the probate court 
to appoint an administrator de bonis non, is not limited to cases 
where debts remain unpaid. Such an administrator may be ap- 
pointed and may maintain an action against his predecessor as well 
in cases where there are no debts and the rights of heirs and dis- 
tributees alone are to be protected. 

Administration: interest. An administrator sold property of 
the estate on credit, receiving notes of solvent persons bearing in- 
terest at ten per cent. Some of these notes were paid. The makers 
of the others remained solvent for several years, and there was no 
reason Why the estate might not have been settled during that time. 
It remained open, however, and ata forced settlement made fifteen 
years afterward, the court charged the administrator with interest 
at ten per cent per annum with three rests. J/eld, correct. Held, 
also, that for money paid out for the estate, he should be allowed 
interest at the same rate with the same rests. 

Settlement. If an administrator pays off a distributee, or buys 
up his interest in the estate, and afterward an action is brought 
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against him by an administrator de bonis non to recover assets not 
accounted for, he should, in such action, be credited with the 
amount of such interest. 


Appeal from Saline Cireuit Court—Hox. Wm. T. Woop, 
Judge. 


REVERSED. 


Chas. A. Winslow and Shackelford and C. M. Napton tor 
appellants. 


L. W. Scott pro se, with whom were Geo. G. Vest and 
Jas. Cooney. 


Norton, J.—This proceeding was inaugurated in the 
probate court of Saline county by plaintiff, as administrator 
de bonis non, of the estate of Thomas E. Cheatham, de- 
ceased, under section 67, page 81, Wagner’s Statutes, for 
the purpose of ascertaining the amount of money and all 
the rights, credits, deeds, evidences of debt and papers of 
every kind in the hands of defendant, Crews, former admin- 
istrator of said estate, whose letters had been revoked, and 
having an order made for the rendition of same to plaintiff, 
and the enforcement thereof against Crews and his securi- 
ties. Said cause was taken by appeal to the circuit court of 
Saline county, where it was, by consent, referred to a ref- 
eree, who reported, as the result of his investigations, that 
there was due from said Crews to said estate the sum of 
$8,923.89. This report was confirmed, and a judgment en- 
tered accordingly, from which defendants have appealed to 
this court. 

It is urged as a ground for the reversal of the judg- 
ment that the order of the probate court revoking the 
letters testamentary of Crews was a nullity, because it was 
made without proper notice. It is also objected that the 
probate court, notwithstanding the revocation of Crews’ 
letters, had no power to appoint an administrator de bonis 
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non, it appearing that all the debts against the estate had 
been fully paid. It is also objected that the referee failed 
to credit Crews with various sums which the evidence and 
report showed him to be entitled to, and charged him im- 
properly with interest. It is further objected that the 
referee failed to allow defendant credit for the amount of 
the distributive interest of Cheatham, one of the distribu- 
tees of said estate, which it is claimed defendant paid or 
purchased from said Cheatham. The objections will be 
considered in the order stated. 

I. Section 50, Wagner’s Statutes, page 77, provides 
that “if any executor or administrator fails to make either 
pra oye go annual or final settlement, as required by 
— << law, after citation, the court shall order the 
ble. when. executor or administrator to give notice, when 
required, and to make such settlement, and may enforce 
such order by attachment, or may revoke his letters.” In 
case of a delinquent executor or administrator, the above 
section authorizes the court to order such executor or ad- 
ministrator to make settlement or to revoke his letters, and 
as the order of the probate court revoking defendant’s let- 
ters recites all the facts necessary under said section to give 
the court jurisdiction both over Crews and the subject mat- 
ter, the propriety and regularity of its action is to be pre- 
sumed. The order of removal recites that “ he failed and 
still fails and refuses to make final settlement, or to show 
vause, after having been properly cited to do so, to show 
cause why it cannot be made.” All the facts necessary to 
confer jurisdiction thus appearing affirmatively on the face 
of the proceeding, the judgment of removal stands upon 
the same footing of unquestionable verity as do judgments 
of courts of general jurisdiction, and the finding and judg- 
ment of the court, until set aside, must be deemed conclusive. 
Johnson v. Beazley, 65 Mo. 250; State ex rel. v. Weatherby, 
45 Mo. 20; Jeffries v. Wright, 51 Mo. 221. 

But supposing that the order of revocation is open to 
collateral attack, we think it sufficiently clear that Crews 
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. -revoca. 28 properly cited. It appears that letters 
tion of letters. = testamentary were granted him in 1857, that 
the only settlements made by him were in 1859, 1861, 1867 
and 1870, and that on December 8th, 1873, citation issued, 
requiring him to appear and make settlement at the Janu- 
ary term 1874 of said court ; that he appeared at said term 
by attorney, and his settlement was continued to the Feb- 
ruary adjourned term; that at the April term, 1874, he 
appeared and filed proof of publication of notice of his 
intention to make final setttlement at said term, and the 
settlement was continued to the October term, 1874, and 
at said term again continued, and at the January term, 
1875, Crews failing to appear and make settlement, the or- 
der of revocation was made. The citation had the effect 
of bringing him into court at the January term, 1874, and of 
keeping him there till a final disposition of the subject to 
which the citation related. There is no question but that 
at said term the court had full power to revoke his letters, 
and the indulgence extended ta him by the court, in con- 
tinuing his settlement from time to time, covering the space 
of one year, could in no view of it have the effect of oust- 
ing the court of jurisdiction thus acquired either over Crews 
or the subject matter involved. Ample power was given 
to the county court to make the order of revocation by 

section 8, page 108, Wagner’s Statutes, as well as by section 





50, supra. 

II. It is argued by counsel that as ali the debts against 
the estate had been paid, a right of action accrued to the 
3. apuinistration “iStributees, and that, therefore, the county 
PEBONIS NON. = court had no power to appoint an adminis- 
trator de bonis non, aud that if appointed he could not main- 
tain this proceeding. Section 67, page 81, Wagner's Stat- 
utes, provides that if any executor or administrator resign, 
or his letters be revoked, the court shall have power upon 
the application of his successor * * to ascertain 
the amount of money, etc., in his hands at the time of his 
resignation * * or revocation of his letters, and 
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to order the rendition of the same to the successor of such 
administrator, and to enforce such order and judgment 
against such executor and his securities in the following 
manner: first, for the amount of money specified in the 
judgment, by execution in the ordinary form; second, for 
all other estate, effects and papers, by attachment against 
the person or property of such executor or administrator. 
Section 47, page 77, Wagner’s Statutes, provides that “ if 
any executor or administrator die, resign, or his letters be 
revoked, he or his legal representatives shall account for 


and pay and deliver to his successor * ” all 
money * * at such times and in such manner as 
the court shall direct.” The succeeding section, 48, pro- 
vides that “the succeeding administrator * * may 


proceed at law against the delinquent and his securities, 
or either of them, or against any other person possessed of 
assets; and the following section, 50, confers full power on 
the county court, after notice, to revoke the letters of a de- 
linquent administrator. 

It is clear from these various statutory provisions that, 
upon the revocation of the letters of an administrator, the 
county court is clothed with power to have a settlement 
made in that court by the removed administrator. It is 
also clear that such settlement is to be made at the instance 
of the suecessor of such removed administrator, and it is 
also clear that the county court is invested with authority 
to appoint such successor, and that the exercise of this 
power is not restricted to a class of cases, as contended for 
by counsel, where the administrator whose letters have 
been revoked has not paid all the debts against the estate. 
While an administrator holds the assets of an estate pri- 
marily for the payment of debts, the further duty is imposed 
upon him, after the debts are extinguished by payment, of 
paying to the heirs and distributees, under the direction of 
the court, what may remain in his hands applicable to that 
purpose. His full duty is not performed till both these 
things are done, where he has in his hands assets applicable 
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to both these objects. When it is conceded (as in this case 
it is) that where there are debts unpaid an administrator 
de bonis non can be appointed and can maintain either the 
summary proceeding provided in section 67, or an action on 
the bond of the removed administrator, to recover the 
assets for distribution among creditors, it seems to us to 
follow logically that he could be appointed and maintain 
either proceeding for the recovery of assets for distribution 
to the uupaid heirs and distributees. It would not be 
consistent with sound reasoning to say that an administra- 
tor de bonis non has the right to collect from his predecessor 
the assets in his hands for distribution among creditors, 
and deny to him the right to recover such assets for distri- 
bution among the heirs and distributees. 

The cases of Spraddling v. Pipkin 15 Mo. 118; State r. 
Matson, 44 Mo. 305, and State v. Thornton, 56 Mo. 325, to 
which we have been cited by counsel as sustaining the ob- 
jection we are considering, do not go to the extent claimed, 
viz: that when the debts of an estate have all been paid, 
an administrator de bonis non cannot maintain either such 
a proceeding as the present one ora suit on the bond of 
his predecessor. The case of Spraddling v. Pipkin has no 
application here; all that it decides is where the domicile 
of an intestate, at the time of his death, was in a foreign 
state, if an administration of his estate here has been finally 
closed by the payment of all debts against it, and the resi- 
due of the assets are transferred and carried into the 
foreign administration, an administrator de bonis non ap- 
pointed here cannot recover them though brought again 
into this State. In the cases of State v. Matson and State 
v. Thornton, while they decide that when all the debts of 
an estate have been paid, the distributees may maintain an 
action on the administrator’s bond before an order of distri- 
bution is made by the county court, the right of the county 
court in such case to appoint an administrator de bonis non, 
where an administrator’s letters have been revoked, and 
the right of such administrator, when appointed, to main- 
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tain a proceeding under section 67, supra, or an action on 
the bond of the predecessor to recover the assets remaining 
in his hands, is neither negatived nor denied. But on the 
contrary, the inference may be drawn from what is there 
said that in such cases an administrator de bonis non might 
properly be appointed. 

‘The precise point presented in the case at bar has been 
more nearly approached in the case of the State v. Farmer, 
54 Mo. 439, than in any other which has fallen under our 
observation, where it is said that “ the question in the case 
is, did money and assets come into the hands of the exec- 
utors of Johnson, for which they have not accounted as 
such executors, but which have been converted to their 
own use. * * It was only necessary for the plaintiff 
in his petition to refer to any unpaid allowances against 
said estate for the purpose of showing that said estate had 
not been finally administered, so as to authorize an admin- 
istrator de bonis non to be appointed. When such an ad- 
ministrator was appointed, it is made the duty of the former 
administrator to pay over to him whatever remains in his 
hands, whether the estate is indebted or not. The admin- 
istrator de bonis non, when appointed, has the right to sue 
for and collect the assets forthe purpose of properly dis- 
tributing the same.” 

III. It is also urged that error was committed in 
charging the defendant with interest. It appears from the 
evidence that defendant was appointed administrator in 
1857, and in October of that year made sale of the personal 
property of the estate aggregating $6,602.69, of which 
$37.24 was received in cash, and the balance, $6,565.45, 
in notes, with security, payable in twelve months, with 
interest from date at ten per cent. Of the notes thus re- 
ceived, one for $1,300, was executed by John T. Cheatham, 
one of the distributees; one by Ragsdale, the husband of 
another distributee, for $675, and two by Johnson, the hus- 
band of another distributee, one of these being for $1,000 
and one for $1,346.50, the whole aggregating $4,322. The 
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land of deceased was sold January 20th, 1859, for $3,449. - 
67, one-fourth cash, the remainder in six, twelve and 
eighteen months, with ten per cent interest. It further ap- 
pears that the persons executing these notes were solvent, 
and that the payment of them could have been enforced 
prior to 1863. It further appears that the Ragsdale note 
and the Johnson note for $1,000 had been fully paid with 
interest, and the note of John T. Cheatham partially paid, 
and that sometime in the fall of 1865 said Cheatham had 
a settlement with Crews, and agreed with him to pay, and 
did pay $650, and also transferred to defendant his, Cheat- 
ham’s, interest as a distributee of the estate, (such interest 
being one-seventh,) and also agreed to procure the transfer 
to defendant of the interest of his sister, Mrs. Johnson, as 
a distributee, upon defendant surrendering to Cheatham 
his note for $1,300 and Johnson’s note for $1,346.50, on 
which said Cheatham was security. In this settlement the 
said notes were turned over to Cheatham. It also appears 
that defendant took charge of this estate in 1857, and that 
it remained in his hands unsettled till his letters were re- 
voked in January, 1875, and that no reason is disclosed by 
the evidence why the estate could not have been finally set- 
tled in 1860 or 1861. The personal property had all been 
sold in 1857 to solvent persons on a credit of twelve months, 
and the land had been sold, and the purchase money all 
received and disbursed early in 1861. Under this state of 
facts we think the following authorities, ( Williams, Admr., 
v. Petticrew, 62 Mo. 460; In re J. L. Davis, Exr., 62 Mo. 
450,) fully warranted the referee to charge interest at ten 
per cent, making three rests, as shown by his report. 
While the exception taken to the report on the ground 
that interest was improperly charged, is not maintainable, 
the report and judgment entered upon it cannot stand be- 
cause of the failure of the referee to allow defendant for 
claims of R. E. Snelling and Brown, Ruxton & Co., which 
the referee found had been paid by him in July, 1859, ag- 
gregating $556.47. The balance reported by the referee as 


























OCTOBER TERM, 1880. 269 





Scott v. Crews. 





being in defendant’s hands, and the judgment rendered 
thereon, should be diminished, by the amount of said pay- 
ment and interest thereon at the same rate and with the 
same rests with which defendant is charged. Inasmuch as 
no interest was charged by the referee in the settlement of 
January 2nd, 1861, upon the balance ascertained to be in 
defendant’s hands in the settlement of January 6th, 1859, 
the interest on the above omitted credit should be computed 
not from the time of payment, as defendant contends, 
but from the 2nd day of January, 1861, with the same rests 
adopted by the referee in charging interest. To cure this 
admitted error the plaintiff has offered to remit the sum 
of $1,953.91, but as the credit to which defendant is enti- 
tled, computing the interest as above indicated, is in excess 
of the amount proposed to be remitted, the error is not 
cured. 

The referee also clearly erred in not allowing defend- 
ant interest on the sum of $671.31, which he found had 
been paid to Ragsdale on the 13th day of May, 1869. The 
judgment should be diminished by the interest on said 
claim computed from the 13th day of May, 1869, at the 
same rate at which interest is charged in the report and 
with the same rests. 

We are also of the opinion that defendant was entitled 
to a credit for the distributive share of John T. Cheatham, 
5. seTtLement. and that error was committed in not allowing 
it to him. If the settlement made between said Cheatham 
and defendant in 1865, hereinbefore referred to, is to be 
regarded as a payment made to Cheatham of his interest 
as a distributee, he was clearly entitled to a credit for the 
amount of such interest; if it is to be regarded as a pur- 
chase, whereby Crews acquired such interest, we can see 
no good reason why he should not have the benefit of it 
in this proceeding, especially in view of the disclaimer 
made by Cheatham, that he had no interest in the estate, 
and that all the facts were before the court necessary for 
the ascertainment of the amount of such acquired interest. 
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In the said settlement between Crews and Cheatham, the 
evidence tends to show that Cheatham agreed to procure 
the transfer of Mrs. Johnson’s interest as a distributee to 
defendant, but there is nothing to show that Cheatham was 
acting for her or by her authority, and hence she is in no 
manner bound by it, and for this reason the claim made by 
counsel that Crews is entitled to a credit for her distribu- 
tive share, is not well founded. The judgment is reversed 
and the cause remanded, to be proceeded with according to 
the views herein expressed. 





Byerty v. Donuin, Plaintiff in Error. 


1. Administration: FRAUD IN FINAL SETTLEMENT. This court is of 
opinion that an item of credit allowed an administrator on his final 
settlement was false and fraudulent, and, therefore, affirms a judg- 
ment setting aside the settlement. 





2. : DE BONIS NON. The circuit court has no power, upon set- 
ting aside the final settlement of a deceased administrator, to order 
his administrator to settle the estate. It is for the probate court to 
appoint an administrator de bonis non for this purpose. 


Error to Nodaway Circuit Court.— Hon. H. 8S. KEttey, 
Judge. 


AFFIRMED. 
John Edwards for plaintiff in error. 


Johnston & Jackson for defendant in error. 


Napton, !.—This action was brought by the heirs of 
A. J. Byerly to set aside the final settlement made by the 
administrator, Brown, of said estate, alleging fraudulent 
charges in the settlement. The only charge claimed to be 
false and fraudulent is a credit allowed Brown for the 
amount of a judgment due Brown against A. J. Byerly’s 
estate for $568.23. The circuit court set aside the settle- 
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ment on the ground that this item was allowed, and ordered 
the defendant, as administrator of Brown, to make the 
final settlement of the estate of Byerly. The only import- 
ant point in dispute here is, whether this claim on the final 
settlement was properly rejected by the circuit court. Upon 
this point there is really no conflict of opinion. It is con- 
ceded that to justify such reopening of a matter judicially 
established, there must be not only an unjust but a fraudu- 
lent claim allowed. The decisions of this court on the point 
are referred to in the latest opinion in Miller v. Major, 67 
Mo. 248. We are, however, of opinion that in this case the 
circuit court properly decided to set aside the final settlement. 
It is true, that there was no direct evidence of fraud on 
the part of Brown, who was proved to be a man of good 
character, but there was nothing to show the propriety of 
such a charge, and that it was a mistake appeared beyond 
question. No such judgment was to be found, though the 
records of all the courts in the county had been examined. 
Brown was a clerk in Byerly’s store and lived in his family 
until Byerly’s death. His charges as clerk were duly al- 
lowed in this final settlement. The only explanation sug- 
gested on the part of defendant, was a remark made by 
Brown that he had accounted for everything except a claim 
against some one in Mt. Airey, Indiana, which he said he 
never collected and could not collect. But it is obvious 
that as no such claim was charged against him, he had no 
right to credit it to himself. In short, after examining the 
probate judge and Brown’s lawyer, and the record of the 
court, and the widow of the deceased, it seems impos- 
sible to arrive at any other conclusion than that this item 
was a false one. Brown must have known whether it was 
false or not, and, therefore, the court concluded it to be also 
fraudulent, certainly so far as the interest of the estate was 
concerned. 
The court, however, ordered the defendant, as admin- 
istrator of Brown, to settle up the estate of Byerly, and in 
this there was error, as the probate court would have the 
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exclusive jurisdiction to appoint an administrator de 
bonis non of Byerly’s estate. But this was simply an addi- 
tion to the judgment of the circuit court, outside of its 
jurisdiction. The judgment vacating the final settlement 
was right, and that left the matter to the probate court, to 
take such steps as the law provides in regard to an appoint- 
ment of an administrator de bonis non of Byerly’s estate. 
There is no use in remanding the case to the circuit court, 
as the only error is one rescinded here, and the judgment 
of the circuit court, as modified, is, therefore, aftirmed. 
The other judges concur. 





Tue State ex rel. Bresavaa, Appellant, v. Boure. 


Guardian and Ward: GUARDIAN’S LIABILITY DISCHARGED BY SETTLE- 
MENT WITH HIS successor. Where a female guardian of her minor 
son, instead of investing her ward’s money in real estate, takes per- 
fectly good notes therefor, and marries one who thereupon becomes 
curator of the minor, and files his inventory in which he charges 
himself with these notes as so much cash, and takes them from the 
guardian in full discharge of her liability to the ward, and the cura- 
tor wastes the estate by neglecting to collect the notes at maturity, 
he and his sureties are liable, and the guardian is discharged.* 


Appeal from St Louis Court of Appeals. 
AFFIRMED. 


This is an action brought by Christian Koerner, as 
guardian of Francis L. Brebaugh, a minor, against Bolte 
and Perschbacher, sureties on the bond of Catherine, the 
mother and first guardian of said minor. 


Christian Koerner for appellant. 


Hitchcock, Lubke & Player for respondents. 


*This syllabus is taken from 4 Mo. App. 599. 
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SuEerwoop, C. J.—At the conclusion of the trial of this 
cause in the circuit court, before his Honor, Judge Wick- 
ham, the defendant asked the following declaration of 
law, which was given: “If from the evidence the court 
finds that previous to December, 1867, one Herman Egge- 
man intermarried with Catherine Brebaugh, and that there- 
after and in the month of December, 1867, the said Eggeman 
was appointed by the St. Louis probate court as curitor of 
the estate of Francis L. Brebaugh, to succeed the said 
Catherine Brebaugh in her guardianship of the estate of 
said minor; that thereafter, and previous to March 3rd, 
1868, the said Catherine Brebaugh accounted with and 
paid over to said Eggeman the said balance in her hands 
as such guardian shown by her last settlement; and that 
on March 3rd, 1868, the said Eggeman filed in the St. 
Louis probate court an inventory and receipt over his sig- 
nature and under his corporal oath acknowledging that 
he had received from her such balance; and if the court 
also finds that thereafter said Eggeman, in his annual set- 
tlement charged himself with the amount of money thus 
acknowledged by him to have been received from said 
Catherine, and allowed interest thereon to the estate of 
said minor at six per cent per annum, then the plaintiff 
-annot recover in this action.” The evidence fully justified 
the circuit court in thus declaring the law, and it would 
seem that there could be but one opinion on the facts 
proven. The court of appeals, his Honor, Judge Bake- 
well, delivering the opinion, after a careful examination of 
the testimony, aftirmed the judgment of the court below. 
The opinion referred to is so satisfactory that we cannot do 
better than adopt it as our own, this we do, and attirm the 
judgment. All concur. 
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Tue Mastin Bank vy. HAmMeErstovau et al., Appellants. 


1. Justices’ Courts: No WRITTEN STATEMENT NECESSARY IN SUITS ON 
notes. In a suit upon a promissory note in a justice’s court, no 
statement of the plaintiff’s cause of action need be filed. The 
filing of the note is all that is required, even in cases where it does 
not appear from anything on the instrument how plaintiff’s claim 
arises. Defendant may, if he chooses, before proceeding to trial, 
require plaintiff to make a verbal explanation of this. 


to 


Promissory Note: ratirication. If the maker of a note paya- 
ble to A and indorsed by Bas s“rety with the understanding that 
it is to be discounted by A, procures it to be discounted by C in- 
stead, B cannot on this ground, resist recovery by C or any one 
claiming under him, if, after the discount, with a full knowledge of 
all the facts, he either expressly or impliedly promised to pay the 
note. 


3. Instructions. A party cannot in this court claim reversal of a 
judgment on a theory of the law in conflict with instructions given 
at his instance in the court below. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


AFFIRMED. 
J. D. S. Cook for appellants. 
J. H. Lipscomb and Karnes £ Ess for respondent. 


Henry, J.—The plaintiff sued defendants in a justice’s 
court on the following note: 
$200. Sixty days after date we promise to pay to the 
Kansas City National Bank $200. October 5th, 1874. 
J. R. Marsu, 
E. A. STEVENS. 


On the back of the note J. W. McIntosh and Ham- 
merslough wrote their names, and not being payees or in- 
dorsers, they were joint makers. Powell v. Thomas, 7 Mo. 
430; Schneider v. Schiffman, 20 Mo. 571; Baker v. Block, 30 
Mo. 225; Chaffee v. Railroad Co., 64 Mo. 193; Semple v- 
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Turner, 65 Mo. 696. Plaintiff tiled the note with the jus- 
tice, but filed no other statement of his cause of action 
There was a judgment for plaintiff, from which defendants 
appealed to the special law and equity court, in which 
plaintiff again had judgment, and defendants have prose- 
cuted their appeal to this court. 
The defendants, on the trial, objected to the introduc- 
tion of any evidence on the ground that there was no state- 
ment of a cause of action in favor of plaintiff 
against defendants, and that the filing of the 
note with the justice was insufficient, as a 
statement. The statute provides that: ‘“ Whenever any 
suit (in a justice’s court) shall be founded on any instru- 
ment of writing, purporting to have been executed by the 
defendant, such instrument shall be filed with the justice 
before any process shall be issued in the suit.” § 9, Wag. 
Stat., 813. Section 10 requires the plaintiff, in a suit 
founded on an account, to file a bill of the items of such 
account, before any process shall be issued in the suit. 
Section 13 provides that: ‘In every suit not founded on 
an account, or an instrument of writing, a statement of the 
facts constituting the cause of action shall be filed with the 
justice before any process shall be issued in the suit.” See- 
tion 12, Wagner’s Statutes, page 822, authorizes the justice, 
on the application of the defendant, or on his own motion, 
to require the plaintiff to make a brief verbal statement of 
the nature of his demand. We think it manifest, from 
these provisions taken together, that a written statement 
of the plaintiff’s cause of action is only required when the 
suit is not on an account, or an instrument of writing which 
purports to have been executed by defendant. It is true, 
the note in this case discloses no demand that plaintiff has, 
as he was neither payee or indorsee; but under section 12 


2. JUSTICES’ COURTS: 
no written sta te 
ment necessary in 
Suits on notes. 


the defendants, when they appeared, could have had a par- 
ticular verbal statement of the facts upon which plaintiff 
relied for a recovery, if they desired it. Coughlin v. Lyons, 
24 Mo. 534. 
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The remaining questions to be considered were raised 
by the evidence and instructions. 

It was agreed that the note in question was never dis- 
counted by the Kansas City National Dank, was never 
owned or held by that bank, or any of its officers, or trans- 
ferred by the bank or any of its officers to any other per- 
son, and that it was never presented to that bank for 
payment. The evidence for plaintiff was to the effect that 
the note was made with a view to having it discounted at 
the said National bank for the benetit of Marsh; but the 
bank having closed for the day, Marsh induced one A. J. 
Carter to take the note and advance the money, first getting 
Hammerslough’s indorsement, which was not on the note 
when Carter was first asked to advance the money; that 
Stevens, after A. J. Carter returned from Texas, whither 
he had gone the morning after the transaction, asked Car- 
ter if Marsh had paid the note, stating that Marsh had 
promised to doso. W. W. Carter, with whom A. J. Car- 
ter left the note when he went to Texas, testified that the 
day after the note was made he went to see Hammerslough 
and showed him the note. The latter looked at it and 
said, “All right; Iam busy now; come down again.” The 
next day he again went to see Hammerslough, and was 
again told to call again, and at a final interview, Hammer- 
slough told him he would pay him $50 rather than have 
any trouble about the note. All this occurred before 
the note was due. Plaintiff also proved a purchase by him 
of the note from A. J. Carter for a valuable consideration. 

For the defense Stevens testified that he signed the 
note as surety, with an understanding that it was to be dis- 
counted at the Kansas City National Bank, and not else- 
where. Hammerslough’s testimony was to the same effect, 
and he also testified that he did not, at any time, authorize 
Marsh to dispose of the note to Carter, or any one else, 
and did not tell him that he would take up the note in the 
morning, or anything of the kind; that when Mr. Carter 
next morning came to witness’ store and showed him the 
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note, he supposed that Carter wanted him to go with him 
to the bank and try and get it discounted, and told Carter 
that it was “all right,’ and to call again; that he did not 
want the bank to discount the note, and asked some of the 
officers not to do it. Carter called several times on the 
following days, but witness put him off, as he did not want 
to go to the bank to get the note discounted. 

The court, for plaintiff, instructed the jury, that if de- 
fendunts signed the note as sureties, payable to the Kansas 
City National Bank, still, if Carter advanced the money on 
the note, and the said bank never owned the note, and de- 
fendants were informed that Carter had so advanced the 
money, and they approved of the act of Marsh in procur- 
ing the money on the note from Carter instead of the bank, 
the plaintiff was entitled to recover. For the defendants 
the court instructed the jury, that if defendants signed the 
note with the understanding that it was to be presented to 
the said bank for discount, and Marsh afterward, without 
authority from the defendants, delivered it to Carter, they 
were not bound, unless they subsequently ratified the same, 
and that to constitute such ratification, the defendants 
must, with full knowledge of all the facts and circumstances 
of such delivery, have expressly or impliedly promised 
to pay the same. ‘ 

It is now contended that the instrument sued on was 
pot a promise to pay Carter, and, therefore, he had no 
claim upon Hammerslough by reason of any advances made 
by him upon it. This is in the face of the instruction 
asked by defendants, and given by the court, which was, 
that if with a knowledge of the facts, the defendants rati- 
fied the transaction between Marsh and Carter, plaintiff 
could recover, otherwise not. Numerous instructions, 
asked by defendants, were refused, but we think those given 
presented the law of the case, as the defendants’ counsel 
then understood it, and it is not for us to reverse the jnudg- 
ment for errors in instructions asked by themselves, and 
given by the court. 
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But we think the case very fairly presented to the jury 
by the instructions given, and the judgment is affirmed. 
All concur. 


Jounson v. McMorry ef al., Appellants. 


Negotiable Paper: rraup As A DEFENSE: ORDER OF EVIDENCE. When 
the maker of a negotiable note proves that the instrument had its 
origin in fraud, or was fraudulently put in circulation, it is incum- 
bent upon the holder, before he can recover, to prove that he re- 
ceived it bona fide, before maturity and for value. 

The proper order of proof in such cases is for the plaintiff, after 
defendant has offered his evidence of fraud, to meet it by evidence 
of bona fides on his part. He is not required, however, to prove that 
he had no knowledge of the specific facts which impeach its original 
validity ; but may make general proof that he received it before 
due, bona fide and for value. It will then be for defendant to prove 
that plaintiff had actual notice of the specific facts; and if he fails 
in this plaintiff must recover. 


Appeal from Knox Circuit Court.—Hon. Jno. C. ANDERSON, 
Judge. 


REVERSED. 


Wilson § Cover for appellants. 


W. R. MeQuoid for respondent. 


Hoven, J.—This was a suit on a negotiable promissory 
note executed by the defendants to one J. M. Spencer, and 
by him transferred to the plaintiff. The consideration 
for the note was the exclusive right to make and sell in 
Lewis county “ Spencer’s Improved Portable Stock Feeder.”’ 
The defendants alleged in their answer, that the invention 
was worthless, and that they were induced to purchase the 
right to make and sell the same, and give their note there- 
for, by certain false and fraudulent representations of Spen- 
cer as to the value of said invention and of the exclusive 
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right to sell the same, and as to the cost of making said 
feeder, according to the model furnished, and that plaintiff, 
when he purchased the note had knowledge thereof, and 
had conspired with said Spencer to cheat and defraud the 
defendants. 

At the trial, counsel for plaintiff, after offering the note 
in evidence, and without waiting for any testimony on the 
part of the defendants tending to show that it had been 
obtained by fraud, introduced the testimony of plaintiff 
showing that he was a bona fide purchaser for value before 
maturity, of the note sued on; that he knew the note was 
given for the right to make and sell the patent feeder; 
that said feeder was “a good thing,” but rather expensive 
for an ordinary farmer. The defendants thereupon intro- 
duced testimony tending to show that in order to induce 
them to “ purchase territory ” for the sale of the feeder, said 
Spencer had falsely and fraudulently represented to the 
defendants that divers persons, naming them, wanted said 
feeder, and would each purchase one from the defendants, 
and if they did not, the sale should be rescinded; that 
many stock men had tried them and liked them; that they 
worked well and saved a great amount of labor. Testi- 
mony was further offered to show that the feeder was 
worthless for the purposes for which it was sold; that de- 
fendants purchased, relying upon the truth of the repre- 
sentations made, and the promise of Spencer that he would 
not negotiate the note given by them. No testimony 
whatever was given tending to show any knowledge on 
the part of the plaintiff of any of the alleged fraudulent 
representations of Spencer. 

The court, of its own motion, gave the following in- 
structions: 1. The note sued on is a negotiable promissory 
note, and if the jury shall believe from the evidence in the 
cause that said note was transferred to plaintiff before the 
maturity thereof, then before the jury can find for the defend- 
ants, they must believe from the evidence in the cause that 
plaintiff, before he purchased the same, had knowledge of 
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the representations made by Spencer to defendants, or that 
the feeder was wholly worthless as a feeder, and that the 
plaintiff, before he purchased said note, had knowledge of 
such fact, and further, that the plaintiff had knowledge of 
the fact that the note sued on was given for such feeder, 
otherwise they must find for the plaintiff, and the burden 
of proof is upon the defendants to establish plaintiff’s 
knowledge of such facts. 

2. There is no evidence in the cause that plaintiff had 
any knowledge of the representations made by Spencer 
to defendants previous to the time he purchased the note 
sued on. 

3. If the jury shall believe from the evidence in the 
cause that the note sued on was given for the right to man- 
ufacture a stock feeder, and the same was worthless for 
such purpose, and that plaintiff knew that said note was 
given for the right to manufacture such stock feeder before 
he purchased the same, and knew also that such feeder was 
worthless as a stock feeder before he purchased said note, 
then the jury will find for the defendants. 

4. Itis the duty of the jury, under their oath, to de- 
cide the cause according to the law as laid down in the 
instructions of the court. 

The defendants asked the following instructions, which 
were refused: 1. Although the jury may believe from 
the evidence that the note in controversy was assigned to 
plaintiff, and that said assignment was for a valuable con- 
sideration and before said note was due, yet if they should 
also believe from the evidence that at the time plaintiff re- 
ceived said note he had notice that said note was given for 
the right to make and sell the right to use a patent stock 
feeder in the county of Lewis, and that said feeder was 
worthless as a stock feeder, then there was a failure of the 
consideration for said note, and the jury will find for the 
defendants. 

2. If the jury believe from the evidence that the 
plaintiff, at the time he purchased the note sued on from 
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Spencer, knew what the consideration of the note was, and 
that the consideration was the right of defendants to make 
and sell the right to use a patent stock feeder in Lewis 
county, and that there were such facts and circumstances 
within the knowledge of the plaintiff as would cause a man 
of ordinary prudence to make inquiry as to the considera- 
tion of the note and the manner in which it was obtained, 
then it was the duty of plaintiff to make such inquiry, and 
if he failed to do so, then the fact that he bought the note 
before maturity and for a valuable consideration will not 
exclude the defendants from their defense of fraud in Spen- 
ver in procuring said note. 

3. The court instructs the jury if they believe from 
the evidence that, at the time plaintiff purchased the note, 
Spencer told him it was for territory for stock feeder, then 
the law requires him to inquire into and learn the facts of 
the transaction. 

4. If the jury believe from the evidence that at the 
time defendants gave the note it was agreed between them 
and Spencer that if Wright & Wright and Graves, of Lewis 
county, did not buy each a farm right, it was to be no sale, 
and defendants were not to pay the note, and said parties 
did not take the rights, and that plaintiff. at the time he 
bought the note, knew it was given by defendants for ter- 
ritory for the stock feeder, then the jury will find for the 
defendants. 

5. If the jury believe from the evidence that plaintiff 
knew, at the time he purchased the note, that it was given 
for the territory of Lewis county, and that at the time of 
giving said note Spencer represented to defendants that it 
was a labor-saving patent, that he had built feeders and 
tried them, and that they worked well, and warranted them 
to correspond with his representations, and that defendants 
relied on his representations and gave the note, and that said 
feeder did not work well, and was not a labor-saving patent, 
and would not put 100 pounds of flesh on a steer with the 
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same feed, and was worthless for the purpose of a feeder, 
then the jury will find for the defendants. 

6. If the jury believe from the evidence that plaintiff 
stated in his deposition that he did not remember whether 
or not Spencer told him the particulars of how he got the 
note from defendants, then the jury are warranted in be- 
lieving he did tell him the transaction between Spencer and 
defendants. 

There was a verdict and judgment for plaintiff. 

The first instruction given by the court does not cor- 
rectly state the law. The mere possession of a negotiable 
instrument indorsed in blank, imports prima facie that the 
holder acquired it bona fide, for value, in the usual course of 
business, before maturity, and without notice of any cir- 
cumstances impeaching its validity. Daniel on Neg. Inst., 
§ 812. Butwhen the maker proves that the instrument had 
its origin in fraud, or was fraudulently put in circulation, 
it isincumbent upon the holder to prove that he received it 
bona fide, before maturity, and for value. He is not re- 
quired, however, to prove that he had no knowledge of the 
specific facts which impeach its original validity. When 
the general proof is made by the holder that he received 
the paper before due, bona fide and for value, it then de- 
volves upon the maker to prove that the holder had actual 
notice of the specific facts which would render it originally 
invalid; otherwise, the plaintiff must recover. “Hamilton v. 
Marks, 68 Mo. 167; Daniel on Neg. Inst., §§ 815, 819. 
The order of proof in the case at bar was reversed, but 
the case should have been submitted to the jury, just as it 
would have been, had the prescribed order been observed, 
Althongh there was no testimony showing that the plaintiff 
had any knowledge of the representations made by Spen- 
cer to the defendants, and the jury were very properly so in- 
structed, still as, under the rule stated, the testimony as to 
the fraud in the inception of the note, if believed by the 
jury, was sufficient to overcome the presumption of law 
arising from the possession of the instrument, that the 
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plaintiff acquired the same in good faith, for value and be- 
fore maturity, the plaintiff’s evidence that he did so acquire 
it, should have been submitted to the jury. 

We perceive no error in the third and fourth instruc- 
tions given by the court. The first instruction asked by 
the defendant is the same in substance as the third instruc- 
tion given by the court. The remaining instructions asked 
by the defendants, do not correctly declare the law, and 
were, therefore, properly refused. The judgment of the 
circuit court will be reversed, and the cause remanded. 
All the judges concur. 
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The Bill of Exceptions may be filed as well after as before the 
allowance of the appeal. 

2. Special Judge: practice, criminaL. A conviction before a special 
judge will not be set aside on the ground that the defendant’s affi- 
davit of prejudice on the part of the regular judge was not sup- 
ported by the oaths of two or more reputable persons, as required by 
statute, unless this objection was taken at the time in the trial court. 

3. Indictment for Embezzlement: aveRMENT OF AGENCY. An in- 
dictment for embezzlement framed under section 35, page 458, Wag- 
ner’s Statutes, need not directly aver the defendant’s agency ; it is 
sufficient if the agency distinctly appears. 

4. Embezzlement. Under an indictment charging embezzlement of 
horses, it is error toadmit evidence or to instruct the jury in regard 

to embezzlement of the proceeds of the horses. 






~ 














Appeal from Hickory Circuit Court.—The case was tried be- 
fore J. B. Upton, Esq., sitting as Special Judge. 






REVERSED. 






Conviction of embezzlement of property of one 
Stoughton. The bill of exceptions was filed the day after 
the appeal was allowed. 
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Amos S. Smith for appellant. 


1. The indictment contains no direct averment that 
defendant was the agent of Stoughton. 

2. The petition for change of venue from the regular 
judge was insufficient, because not supported by the affida- 
vits of two or more reputable persons. R.S., $1878; State 
v. Lawther, 65 Mo. 454. Special Judge Upton, therefore, 
had no jurisdiction to try the case. 

8. The State was bound to show that defendant em- 
bezzled the identical property alleged in the indictment, 
the horses, not the money for which they were sold. Bishop 
Crim. Law, §§ 358, 360, 362. 


J. L. Smith, Attorney-General, for the State. 


1. The objection to the election of the special judge 
should have been made at the time. It comes too late 
after trial. State v. Knight, 61 Mo. 373. 

2. The indictment is sufficient. State v. Meyers, 68 
Mo. 266; State v. Mohr, 68 Mo. 303. 

8. The bill of exceptions is a nullity because filed 
after the appeal was allowed. The court by allowing the 
appeal lost jurisdiction of the case, and had no power to 
allow a bill of exceptions, or to permit it to be filed. State 
v. McO’ Blenis, 21 Mo. 272; Foster v. Rucker, 26 Mo. 494; 
Brill v. Meek, 20 Mo. 358; Ladd v. Couzins, 35 Mo. 513; 
Stewart v. Stringer, 41 Mo. 400; Oberkoetter v. Luebbering, 4 Mo. 
App. 481; Powell App. Proc., p. 371, § 19; Bryan v. Berry, 
8 Cal. 130; Pearson v. McCahill, 23 Cal. 249; MeGlaughlin 
v. O’ Rourke, 12 Iowa 459; Levi v. Karrick, 15 lowa 444; | 
Helm v. Boone, 6 J. J. Marsh 351; State v. Judge, ete., 11 
La. An. 728; Suggs v. Suggs, 1 Overt. (Tenn.) 2; Staggs v. 
State, 3 Humph. 372; Turber v. Carter,2 Sneed 1; Freeman 
v. Henderson, 5 Cold. 647; Davis v. The Seneca, 1 Gilp. 34; 
Stone v. Spillman, 16 Texas 432; Whaley v. Charleston, 8 
S.C. 344; Goddard v. Ordway, 94 U. 8. 672; Bledsoe v. 
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Nixon, 69 N. C. 81; s. ¢., 12 Am. Rep. 642; Long v. Hitch- 
cock, 3 Ohio 274; Bassett v. Daniels, 10 Ohio St. 617; De 
Kalb Co. v. Hixon, 44 Mo. 341; Exchange Bank v. Allen, 68 
Mo. 474. 


Suerwoop, C.J.—I. The statute expressly gives a de- 
fendant in criminal, as well as in civil cases, the entire term 
wherein to file his bill of exceptions, so that it makes no 
difference if the affidavit for the appeal is filed previously 
or subsequently to the filing of the bill of exceptions. 

II. If there was any irregularity in the affidavit for 
taking the cause from the regular judge, by reason of such 
affidavit lacking the oath of two or more reputable persons, 
this did not oust the jurisdiction of the special judge. 
Any objections on the score of irregularity should have 
been taken at the time, and cannot be listened to here. 
State v. Knight, 61 Mo. 373. 

Ifl. The indictment, which was for embezzling three 
horses, was framed under the first clause of section 35, page 
458, 1 Wagnier’s Statutes. The agency of the defendant is 
distinctly set forth. The indictment is sufficient. State v. 
Meyers, 68 Mo. 266. 

IV. As the indictment charged the embezzlement of 
the horses, any evidence respecting the embezzlement of the 
proceeds of the horses, was clearly inadmissible, and any 
instructions based upon such evidence, erroneous. Judg- 
ment reversed and cause remanded. All concur. 


‘Tne State ex rel. Tue Centrat Type Founpry, Appellant, 
v. Moore. 


1. Sheriff: execution: pamaGes. If the attorney for the plaintiff in 
an execution is misinformed by the sheriff’s deputy as to the place 
of sale, and for that reason fails to attend the sale, and no one is 
present to protect the plaintifi’s interest, in consequence of which 



































SUPREME COURT OF MISSOURI, 





The State ex rel. The Central Type Foundry v. Moore. 


property sufficient to pay the debt is sacrificed and plaintiff gets 
nothing, the sheriff will be liable to the plaintiff for the loss. 

2. : MUST POSTPONE SALE TO AVOID SACRIFICING PROPERTY. If a 
sheriff sees that property which he is offering at execution sale is 
about to be sacrificed, and knows that it was the intention of plaint- 
iff’s attorney to be present and protect plaintiff’s interest by bid- 
ding, but sees that the attorney is absent, and knows that his absence 
is owing to erroneous information furnished by his own deputy, he 
should not permit the sale to go on, but should postpone it, and if he 
fails to do so and the property is sacrificed, he will be liable. 





Appeal from Schuyler Circuit Court.—Hon. ANDREW ELLIson, 
Judge. 


REVERSED. 
Higbee & Shelton for appellant. 


Appellant lost its judgment, and the loss was occa- 
sioned directly by the neglect and misfeasance of the sher- 
iff’s deputy. 1 Mo. 756; 65 Mo. 555, 500, 561; Raynsford 
uv. Phelps, (Supt. Court, Mich., 1880,) 10 Cent. Law Jour. 
464. The sheriff is bound by the acts and declarations of 
his deputy. Stephenson v. Porter, 45 Mo. 358. Plaintiff’s 
attorney had a right to rely upon the deputy’s statement. 
It was made of a matter of fact within his knowledge. 
He said he had written and posted the notices himself. 
He was a sworn officer. Under the circumstances the 
sheriff should have adjourned the sale. Shaw v. Potter, 50 
Mo. 281; Conway v. Nolte, 11 Mo. 74. 


Knott § Gamble for respondent. 


Napton, J.—This was an action brought by the plaintiff 
on a judgment and execution against one Williams for 
$135, against the sheriff and his securites, alleging a loss 
of the debt by reason of the misconduct of the officer, 
The judgment was levied on a printing press in the office 
of Williams, at the town of Glenwood, about two miles 
and a half from Lancaster, the county seat. The plaintiff, 
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being a corporation in St. Louis, intrusted the collection 
to its attorney at Lancaster. On the day previous to the 
sale advertised by the sheriff, his deputy came to the oflice 
of the attorney and told him the sale was to take place at 
Laneaster, before the court house aoor, and inquired of him 
whether it was necessary to bring the press from Glenwood 
so as to be on the ground at the sale. The attorney told 
him it was necessary, but suggested that the sheriff had 
told him that the sale was advertised to take place at Glen- 
wood, but the deputy assured him that was a mistake, as 
he had himself drawn up the advertisement. The deputy 
that evening went over to Glenwood and there ascertained 
that the sale was advertised for Glenwood, but although 
there were facilities of communicating this to the plaint- 
iff’s attorney, by telegram, by mail or by persons passing 
to and fro, it was not done. The plaintiff’s attorney re- 
mained in Lancaster, and the next day the sale took place 
at Glenwood, about ten or thirteen persons being present, 
and some of them publicly declaring that the press was 
mortgaged for more than it was worth, and any one buying 
would buy a law suit, and consequently the press was sold 
for $6, being admitted to be worth $300. The court in- 
structed the jury to find for the defendants. 

Whether the facts as we have assumed them to be would 
have been found by the jury, is not a matter for our con- 
|. suentrr:exeeue S!deration. There was confessedly evidence 
tion: damages. tending that way, and assuming them to be 
correct, we think the judgment must be reversed on the 
authority of Kean v. Newell, 1 Mo. 754, reiterated in Lusk 
v. Briscoe, 65 Mo. 558, where it is said that the officer, 
though intrusted with large discretion, is bound to execute 
his duty honestly as well as soundly. We would not be 
understood as intimating that there was any duty on the 
sheriff or his deputy, to inform the plaintiff or his attorney 
of the time and place of sale. The advertisement did this. 

But neither was it proper for the officer to misinform the 
attorLey, and having dune so, and a correction of the mis- 
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take being in his power, it should have been made; and as 
that mistake led to a sacritice of the property, the officer 
should be held responsible. 

Besides, it is apparent that when the sheriff saw that 
the property would be sold for a song, and knew that the 
. _. must Plaintiff’s attorney desired to bid on it and 
pet cactifeing WaS absent by mistaken information derived 
— from him, it is not easy to conjecture why 
the sale was not postponed. Shaw v. Potter. 50 Mo. 281; 
Conway v. Nolte, 11 Mo. 74. Judgment reversed and cause 
remanded. The other judges concur. 








Tue State ex rel. Stums v. Topp, Plaintiff in Error. 
b ] 


1. Courts: apsovRNeEp TeERMs. In order to make an adjournment of 
court a final adjournment of the term, it is not essential that the 
order shall declare that the adjournment is to court in course. If it 
be to the day fixed by law for the beginning of the next regular 
term, it will put an end to the current term, whatever may be the 
language used. An adjourned term cannot be held on a day fixed 
by law for the beginning of a regular term. 

Judicial Notice. The court takes judicial notice that April 2nd, 
1877, was the first Monday in April. 


bo 


Error to Morgan Circuit Court.—Hon. G. W. Mrter, Juage. 


REVERSED. 


Smith & Krauthoff and B. R. Richardson for plaintiff in 
error. 


J. P. Ross for defendant in error. 


Hoven, J.—This was a proceeding by mandamus to 
compel the judge of the probate court of Morgan county 
to grant an appeal from a judgment of said court, allowing 
a cluim of one Gunn against the estate of one William- 
son, deceased, of which the relator, Simms, was adminis- 
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trator. The defense made was, that the appeal was not 
applied for in time. A peremptory writ was awarded, and 
the respondent has appealed. 

It appears from the records of the probate court offered 
in evidence, that the claim in question was allowed on the 
20th day of January, 1877, and that on said day court ad- 
journed until the 5th day of February following, and on 
that day adjourned until the 10th of said month. On the 
day last named the following entry appears: “ Saturday, 
February 10th, 1877. Court opened pursuant to adjourn- 
ment. Present, J. C. Todd, judge, and W. H. Goddard, 
sheriff. Ordered that court adjourn until Monday, the 2nd 
day of April next.” The court met on the 2ud day of 
April, 1877, and the first entry of record of that day be- 
gins as follows: ‘“ Morgan Probate Court, April term, 
1877.” On the succeeding 10th day of April the following 
entry appears: “ Morgan Probate Court, April term, 1877. 
Court opened pursuant to adjournment. Present, J. C. 
Todd, judge, and W. H, Goddard, sheriff,’ when the fol- 
lowing proceedings were had: 


Tugespay Mornine, April 10th, 1877. 
N. J. Guyy, 


us . . . . 
. \ é é é ° 
Zeus Scune. Aflidavit for appeal filed 


Administrator L. E. Williamson. J 

Now, at this day, comes defendant, by his attorney, 
and files affidavit for an appeal from the judgment of this 
court rendered in the above entitled cause, at the January 
term of this court, and the court, after due deliberation, 
doth refuse to grant said appeal. 

The relator oftered in evidence the entries from the 
records of suid probate court of the three several final ad- 
journments of the three regular terms next preceding the 
January term, 1877, each of which entries was as follows: 
“Ordered that court adjourn until court in course.” 

The probate court of Morgan county holds four regu- 
lar terms a year, to-wit: on the first Mondays in January, 
19-72 
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April, July and October. Acts 1847, p. 32,$9. Under the 
act establishing the probate court of Morgan county, ap- 
peals could be taken within thirty days after the rendition 
of the judgment, order or decree appealed from. By the 
general law regulating appeals from probate courts, appeals 
were required to be taken during the term at which the 
decision complained of is made, or within ten days there- 
after. Wag. Stat.,119, § 2. It is quite evident that if the 
adjournment made on the 10th day of February, to the 
2nd day of April, was equivalent to an adjournment to 
“court in course,” the appeal was not taken in time under 
either of the statutes regulating appeals, above referred to, 
This court will take judicial notice of the fact that the 2nd 
day in April 1877, was the first Monday in April, 1877. 
Brown v. Piper, 91 U.S. 42. An adjournment to “ court 
in course,” means an adjournment to the day fixed by law 
forthe beginning of the next regular term of such court, 
and if an adjournment be had to such day, whether it be 
designated in the order of adjournment by the day of the 
month on which such day will come, or by the terms em- 
ployed in the statute fixing the day for the beginning of 
the succeeding term, the term at which such order of ad- 
journment is made will be as fully ended and determined 
as if the adjournment had been to “ court in course.” The 
probate court could not have held an adjourned term on 
the first Monday in April, 1877, and it could not, therefore, 
ever have met pursuant to adjournment, except upon the 
theory that the January term ended at its adjournment on 
the 10th day of February. The appeal was not prayed for 
in time, and the judgment of the circuit court must, there- 
fore, be reversed. All the judges concur. 
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Tayztor v. Davis ef al., Plaintiffs in Error. 


Deed: rraup. A deed fraudulently obtained by the intended grantee 
will be void for want of delivery, and will convey no title even to 
an innocent purchaser. 


Error to Nodaway Circuit Court.—Hon. H. 8S. Kettey, 
Judge. 


AFFIRMED. 


Plaintiff having contracted for the sale of his land to 
defendant, Davis, sent a deed properly executed and ac- 
knowledged to one Johnson with instructions to deliver 
the same to Davis, upon the execution by Davis of notes 
for the purchase money, with a deed of trust upon the land 
to secure the notes. Before receiving plaintiff’s deed 
Davis sold the land to Shrigley. The next day he went to 
Johnson’s house and asked to be allowed to have the deed 
in order to examine the record, but Johnson refused. On 
the following day Johnson left home, having first instructed 
his wife, if Davis came, not to let him have the deed, but 
to make him stay till he, Johnson, returned. Davis came 
in Johnson’s absence, executed the deed of trust and notes 
according to agreement, left them for Johnson, and in spite 
of Mrs. Johnson's objections, carried off the deed from plain- 
tiff. He then, in company with Shrigley, drove rapidly to 
the county seat, a distance of about twenty miles, and in the 
afternoon of the same day filed for record both the deed from 
plaintiff to himself and the deed from himself to Shrigley. 
This was on Saturday. On the following Monday, Shrigle y 
executed a note and deed of trust upon the land to secure the 
note, which he and Davis together, on the same day, pre- 
sented to the Nodaway Valley Bank for sale. The cashier 
of the bank being acquainted with plaintiff’s signature, 
examined his deed on file at the recorder’s office and satis- 
fied himself that the signature was genuine. He also 
examined the county records, and it appearing that the 
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title was vested in Shrigley, he bought the note. The deed 
from plaintiff contained an acknowledgment of the re- 
ceipt of the purchase money. The deed of trust given by 
Davis to plaintiff did not reach the county seat for record 
until the day after the purchase by the bank. Neither the 
vashier, nor any other officer of the bank, at the time of 
the purchase, knew of its existence, or of the manner in 
which Davis had obtained possession of the deed from 
plaintiff; nordid any of them suspect any fraud. Plaintiff 
brought this action against Davis, Shrigley and the bank 
to have all the conveyances canceled as a cloud upon his 
title. There was a decree in his favor, and the bank sued 
out a writ of error. ° 


















Botsford & Williams tor plaintiffs in error. 
Johnston & Jackson for defendant in error. 


Suerwoop, C. J.—This case is too plain for any ex- 

tended discussion, or the lengthy review of the authorities. 
, There was no delivery of the deed, that instrument having 
been fraudulently obtained by Davis. Consequently, no 
title passed to Davis or those claiming under him. There- 
fore, judgment affirmed. All concur. 



















WituiaMs Vv. Tue Montreau Nationat Bank, Appellant. 





Deed of Trust: ACKNOWLEDGMENT BEFORE TRUSTEE VOID, BUT DOES 
NoT AVOID DEED. While an acknowledgment of a deed of trust 
taken by the person named as trustee is void, so that the instrument 
is not entitled to record, the deed is not thereby rendered void, but 
is good as between the parties to it and all persons having actual 










notice of it. 
: PAROL EVIDENCE TO SUPPLY DEFECTS IN. It is not essential 
to the validity of a deed of trust that the paper intended to be se- 
cured shall be accurately described. If the description, though in- 
definite, is capable of being rendered certain by the use of parol 
evidence it is sufficient. 
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: PAROL EVIDENCE. Where a deed of trust described the note 
intended to be secured as bearing date January 28th ; Held, that pa- 
rol evidence was admissible to prove that a note dated January 25th 
was intended. (Scott v. Bailey, 23 Mo. 140.) 

Estoppel. The facts proven in this case do not make out a case of 
estoppel against the plaintiff. 


Appeal from Moniteau Circuit Court—Hon. G. W. MILLER, 
Judge. 


AFFIRMED. 


Owens § Wood for appellant, argued that parol evidence 
was inadmissible to identify the notes. Jennings v. Brizea- 
dine, 44 Mo. 332: McAfferty v. Conover,7 Ohio St. 99. The 
plaintiff is estopped. Bigelow on Estoppel, 484; Mardis 
v. Mardis, 13 La. 236; Jennison v. Hapgood, 10 Pick. 77; 
Rice v. Bunce, 49 Mo. 231; Chouteau v. Goddin, 39 Mo. 229; 
Garnhart v. Finney, 40 Mo. 449. 


John W. Moore for respondent, argued that parol evi- 
dence was admissible to prove what indebtedness was 
intended to be secured. Aull v. Lee, 61 Mo. 160; Scott v. 
Bailey, 23 Mo. 140; 1 Wash. Real Prop., (2 Ed.) p. 505; 
Blackburn v. Tweedie, 60 Mo. 505; Carter v. Holman, 60 
Mo. 498; MeQuie v. Peay, 58 Mo. 56; Jackman v. Brown, 
7 Cow. 13; Hall v. Tuft, 18 Pick. 455; Kimball v. Myers, 21 
Mich. 276; s. ¢.,4 Am. Rep. 487; Foster v. Reynolds, 38 Mo. 
553. The plaintiff is not estopped. Bigelow on Estoppel, 
p- 481; Bales v. Perry, 51 Mo. 449; Hitelgeorge v. Mut. 
House Bldg. Assn., 69 Mo. 52. 


Norton, J.—This is a proceeding instituted in the cir- 
cuit court of Moniteau county against the defendants, W. 
E. Green, H. C. Hickeox and the Moniteau National Bank, 
to foreclose a deed of trust executed by defendant Green 
to Hickeox, as trustee for plaintiff's intestate, Robert Bas- 
net, on certain lands therein described. 

‘Che petition, after alleging the death of Basnet and 
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the appointment of plaintiff as his administrator, alleges 
that prior to March 28th, 1873, Basnet became security for 
said Green on a note dated January 29th, 1873, discounted 
by him to the Moniteau National Bank for about $1,700; 
that Basnet also became security for said Green on a note 
given by him to Ivy Nance for $360, dated January 25th, 
1873; that, to secure Basnet from the payment of said 
notes, Green executed the said deed of trust to the land de- 
scribed therein; that after Basnet’s death the Ivy Nance 
note was probated against his estate, and that plaintiff, as 
administrator, paid thereon $50 January 26th, 1875, and 
the further sum of $346.46 on May 12th, 1875. It is also 
alleged that after the death of Basnet, the $1,700 note was 
renewed, and on the 24th day of January, 1874, Green gave 
asecond deed of trust with power of sale to secure this 
note to the Moniteau National Bank, and that default being 
made in the payment of said vote, the trustee, in pursu- 
ance of the power, sold and conveyed the land to the Mon- 
iteau National Bank; that the trustee under the second 
deed of trust and the said bank had full notice of plaint- 
iff’s lien upon the land for the Ivy Nance note. Green 
and Hickcox, filed separate answers, being general denials. 
The bank filed separate answer specifically denying all the 
averments of the petition except its incorporation, the 
execution of the second deed of trust, the sale thereunder 
and the purchase by the bank. It also sets up that the 
deed of trust, the enforeement of which plaintiff is seek- 
ing, was void; that the debt mentioned in the petition is 
not described in said deed, that the bank had no knowl- 
edge of the first deed, and that, at the time of the purchase 
by the bank, plaintiff represented that he would have suf- 
ficient means in his hands, of said Green, to pay Green’s 
liability to the estate of Basnet,and by this representation 
induced defendant to buy said land at its full value, whereby 
plaintiff should be estopped from disputing the title ac- 
guired at the sale. The cause was, by consent, referred to 
a referee, upon whose report judgment was rendered for 
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plaintiff, and a decree of foreclosure directing the sale of 
the land to pay it, from which the defendant bank has ap- 
pealed. 

It is insisted by defendant that the deed of trust, the 
foreclosure of which plaintiff seeks, is void, because the 
acknowledgment of the grantor was taken by Hickcox, 
the trustee named therein, and because the debt which it 
was given to secure is not described. 

An acknowledgment of a deed taken by the grantor 
named therein, though wholly insufficient to authorize the 
1. prev or trust: recording of the deed, does not render the 


acknowledgment m — 
before trustee deed void. While such an acknowledgment 


void, but does not 

avoid deed. is ‘invalid, the deed, if in fact executed and 
delivered, is binding and valid between the parties to it, 
and all those who have actual notice of it. This has been 
expressly held in the case of Black v. Gregg, 58 Mo. 565. 
It appears in this case that defendant had actual notice 
of the deed of trust relied upon by plaintiff, which is sufli- 
cient to bind him. 

While the description of the note secured by the deed 
of trust is in some respects indefinite, it sufficiently appears 
2. sien Gre! that a note to Ivy Nance on which Basnet 
ply defects in. - was security, was intended to be secured. 
The following is the description contained in the deed: 
«Tn trust, however, for the following purposes: Whereas; 
W. E. Green, the said party of the first part, has this day 
made, executed and delivered to the said party of the third 
part, his promissory notes of even date herewith, by which 
he promises to pay to the said Robert Basnet or order, for 
value received, $ one day after the date thereof, with 
ten per cent interest from date, one note executed to Ivy 
Nance as security, and also one to the Bank of California 
as security.” In the case of Aull v. Lee, 61 Mo. 160, which 
involved a questio nsimilar to the one here raised, it was 
held that “ the debt to be secured by a mortgage need not 
be specifically described. If it is stated in the.condition of 
the mortgage ‘that the grantor was indebted to the grantee 
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for money loaned, and his liability on divers bills of ex- 
change and promissory notes, and it provided that if he 
discharged them in six months the deed should be void, it 
was held to be a sufficient description of the debts, since it 
was capable of being made certain by parol evidence.’ ” 

It is also insisted that the deed described the note to 
Nance as being of even date therewith, and as the deed 
was dated January 28th, 1873, and the note 
to said Nance sued upon was dated January 
25th, 1873, to allow evidence to show that it was the note 
intended, would be to contradict the deed by parol. This 
precise point was expressly decided otherwise in the case 
of Scott v. Bailey, 23 Mo. 140. 

It is also insisted that plaintiff should be estopped from 
disputing the title acquired by defendant through its pur- 
4. ESTOPPEL. chase under the second deed of trust. Con- 
ceding for the purpose of this case, (without deciding 
whether or not the doctrine of estoppel can be invoked as 
against an administrator,) that it applies to administrators, 
we are of the opinion that no such case is made by the evi- 
dence as brings it within the operation of that principle. 
It appears from the evidence that, previous to the sale 
under the second deed of trust, the president of the bank 
expressed his opinion to the plaintiff that the deed of trust 
first executed by Green to secure the Nance note was 
worthless and of no validity, that plaintiff said he had 
doubts as to the validity, but that he did not know how 
the courts would decide it, and also said that if Green and 
Jones and their wives would agree that the amount of 
money in his hands as administrator, which would be due 
to the wives of said Green and Jones, should be applied to 
the payment of the Nance note, the land mentioned in the 
deed of trust in that event would not be required. The 
evidence fails to show any promise or representation on 
the part of plaintiff that he would not enforce the deed of 
trust, or that he would abandon the lien, except upon the 
condition that the wives of Green and Jones would consent 


3 





. : parol ev- 
idence. 
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that he might apply the distributive shares coming to them 
from the Basnet estate in payment of the Nance debt. 
The evidence shows that this condition was never com- 
plied with, and that the wives of said Green and Jones 
refused to consent to such application of their interest in 
said estate. Judgment affirmed. All concur. 





Tue State v. Ferauson, Appellant. 


Druggists and Physicians must give bond to sell Liquor. Sec- 
tion 6 of the act in relation to the inspection of liquors, while it 
permits druggists and physicians to mix and adulterate spirituous 
and other liquors for medicinal and mechanical purposes, does not 
exempt them from making the affidavit and giving the bond required 
by sections 4 and 10 of the same act of all persons who deal in such 
liquors. Wag. Stat., pp. 719, 720. 


Appeal from Andrew Circuit Court—HWon. H. 8S. Kewwey, 
Judge. 


AFFIRMED. 
Appellant not represented. 
J. L. Smith, Attorney-General, for the State. 


Suerwoop, C. J.—The defendant was indicted under 
the 4th and other sections of article 1, chapter 75, 1 Wag- 
ner’s Statutes, for selling liquor without first having filed 
oath and given bond not to adulterate, etc., as prescribed 
by that section. The indictment is in form heretofore ap- 
proved by this court. State v. Crowley 37 Mo. 369. On 
trial had, defendant was convicted, the evidence showing 
that the defendant, who was a druggist and practicing 
physician, had prescribed and sold the liquor in question 
as well as drugs sold at the same time, and that he had not 
complied with section 4, supra. The law under considera- 
tion, exempts no one whomsoever from its penal provisions, 
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except upon the performance of the conditions which it 
prescribes. We are not authorized to make exceptions 
and exemptions not made by the legislature. The drug- 
gist and the physician, therefore, stand on the same footing 
as the saloon keeper, if selling in violation of the statute, 
by not having previously made oath and given bond. Sec- 
tion 6 of the chapter referred to is not in conflict with this 
view, as that, while permitting the mixing and adulteration 
of liquors for medicinal and mechanical purposes, must be 
understood as taken in subjection to the provisions of sec- 
tion 4, supra, requiring the making of the oath and the 
giving of bond as a condition precedent to making any 
lawful sale of liquors. Judgment affirmed. All concur. 








Tue State v. GREENWADE, Appellant. 


1. Evidence of one Offense on Trial for Another. Upon the 
trial of one offense, evidence of an entirely distinct offense is inad- 
missible; but if the evidence tends to prove the commission of the 
offense for which the prisoner stands indicted, it is no valid objection 
to it that it also tends to prove another and distinct offense. Thus, 
where the two offenses are committed at the same place and within 
a few minutes of each other, under such circumstances as together 
to constitute a single and continuous accomplishment of a fixed and 
common design, evidence of both isadmissible upon a trial for one. 

2. : CORROBORATION OF ACCOMPLICE’S TESTIMONY. Where the 
principal witness for the State is an accomplice, evidence corroborat- 
ing his testimony is properly admitted, notwithstanding it tends to 
prove another and distinct offense, as well as that charged in the 
indictment. 

3. Practice: exceptions To EviDENCE. Unless exceptions to the rul- 
ings of the trial court on questions of evidence are preserved in the 
bill of exceptions, this court will not consider them. 





4. Courts: DISQUALIFICATION OF JUDGE FOR PREJUDICE. Section 1877, 
Revised Statutes, which provides that the judge of any court in 
which any criminal prosecution shall be pending, shall be incompe- 
tent to try the case, if the defendant shall file his affidavit supported 
by the affidavits of two reputable persons not of kin to or coun- 
sel for him that the judge will not afford him a fair trial, applies 
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only to the regular judge. After the defendant has thus disquali- 
fied the regular judge, and the judge of another circuit has been 
called in under section 1881, Revised Statutes, to try the case, he 
cannot be disqualified in the same way. 

5. Conspiracy to Rob: ropsery OF WRONG MAN BY MISTAKE. If par- 
ties enter into a conspiracy to rob one person, and, by mistake, some 
of the conspirators rob another, or assault him with intent to rob 
under the belief that he is the person intended, and one of the con- 
spirators who was not present being subsequently advised of the 
facts, assents to them and participates or acquiesces in the result, 
he becomes equally liable with the others. 

Jurors not Disqualified by having read Newspaper Reports. 
A persen is not disqualified from serving as juror by reason of the 
fact that he has read newspaper accounts of the case, which created 
impressions that would require evidence to remove. 

Bill of Exceptions: suror. Where the bill of exceptions pur- 
ports to give the statements made by the jurors upon their exami- 
nation on the voir dire, this court will not consider affidavits filed 
more than five days after the trial setting forth other statements. 
If the bill of exceptions, as allowed by the judge, is untrue, coun- 
sel should have one signed by by-standers and filed within five days, 
as prescribed by section 3641, Revised Statutes. 


a 


“I 


Appeal from Bates Circuit Court.—Hon. Jxo. D. PARKINsON, 
Judge. 


AFFIRMED. 


Smith & Abernathy, E. E. Swift and B. A. Seaver for 
appellant. 


J. I. Smith, Attorney-General, and Chas. 7. Forbes, 
Prosecuting Attorney of Bates county, for the State. 


Napton, J.—This was an indictment for the robbery 
of one George Ledger. There is no controversy about the 
robbery of Ledger by persons alleged to be accomplices of 
defendant, but objections are made to the rulings of the 
court on the trial, and principally to the admission of proof 
that about the same time his accomplices robbed one Holt. 
The facts of the case, as developed on the trial, are not 
disputed. The defendant was not present at the robbery 
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of Ledger, nor of Holt. By the evidence of an accomplice, 
it appeared that he and others made an arrangement to rob 
Holt, by which arrangement the defendant was to remain 
in town and signal his accomplices when Holt left. This 
signal was the firing of a pistol. The signal was given, 
but it so happened that Ledger passed first, and the accom- 
plices, thinking it was Holt, attacked him and robbed him. 
They discovered their mistake before robbing him, but 
nevertheless proceeded to take from him what he had, 
which was only forty cents. 

After the witness Mockabee (who was an accomplice) 
had proved the conspiracy to rob Holt, Holt was called as 
1, EVIDENCEOF ONE & witness, and the defendant objected to any 
For anotHeR. = evidence being given by Holt to the robbery 
of himself, on the ground of irrelevancy, which evidence 
the court refused to allow until further consideration. 
Ultimately, however, Holt was recalled, and the defendant 
again objected to any testimony of the Holt robbery, for 
which defendant was then indicted, because the Holt rob- 
bery was a different transaction from the Ledger robbery 
then on trial. The court overruled the objection and ad- 
mitted the testimony of the Holt robbery, to which excep- 
tions were taken. There is no doubt that the State had 
no right to prove separate and distinct robberies from the 
one for which defendant was on trial; but if the evidence 
tends to prove the commission of the offense for which the 
prisoner stands indicted, it is no valid objection to it, that 
it tends to prove another and distinct offense. The two 
robberies occurred upon the same night and within a few 
minutes of each other, and in pursuance of the same con- 
spiracy. The complicity of the defendant with one was 
necessary to show his complicity with the other, and, there- 
fore, the court admitted the evidence of both, although the 
robbery of Holt was the main design and that of Ledger 
merely incidental. 

I do not understand this to be in conflict with the de- 
cision of this court in State v. Reavis, 71 Mo. 419, but to be 
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in accordance with the decision in State ». Harrold, 38 Mo. 
496. In State v. Reavis there were proofs offered of larce- 
nies at other times, having no connection with the one 
charged, and this evidence was held inadmissible. And 
there were indictments oftered in evidence for three distinct 
crimes, which were only calculated to prejudice the jury. 
In the present case, there was a single and continuous 
accomplishment of a fixed and common design in which 
2. ——: eorrobo- the defendant was alleged to be a mover, and 
plice’s testimony. although the conspiracy was already proved 
by an accomplice, the necessity of corroboration is con- 
ceded, and what could more strongly do so, than the estab- 
lishment of the subsequent robbery of Holt? The instrue- 
tion given by the court on this point, which was undoubtedly 
correct, shows the propriety of this corroborative evidence. 
“ The evidence of an accomplice is admissible ; yet his evi- 
dence as to matters material to the issue ought to be re- 
ceived with great caution by the jury; but in this case the 
jury are to determine from the evidence whether the said 
accomplice has been corroborated, and how far the same 
has been done, and in determining as to the guilt or inno- 
cence of the defendant as to the crime charged, they will 
find their verdict after weighing candidly the whole of said 
evidence.” The propriety of this instruction is not ques- 
tioned. 1 Greenleaf on Ev., part 3, §§ 379, 380,381. The 
evidence of Holt was important corroborative testimony to 
establish the conspiracy testified to by the accomplice 
Mockabee. This accomplice swore to the conspiracy to rob 
Holt; that defendant was one of the conspirators; that his 
part in the matter was to signal his confederates when 
Holt left, and that he did so, and that by mistake Ledger 
yas first assaulted and robbed; but all this depended on 
the evidence of an accomplice, which, without corrobora- 
tion, has been held by some courts insufficient to convict. 
Now, the fact that Holt was ultimately assaulted and rob- 
bed, certainly tends to clinch the testimony of the conspir- 
acy as stated by the accomplice. 
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The point made in regard to the rejection of the evi- 
dence of a co-defendant, is not preserved in the bill of 
3. Practice: ex- exceptions. State v. Marshall, 36 Mo. 400; 
ceptions to evi- ° 
dence. State v. Connell, 49 Mo. 282; Vineyard v. Mat- 
ney, 68 Mo. 105, 

The next point for the reversal of the judgment is the 
refusal of the judge who presided at the trial to grant a 
4. courts: disqual- change of venue, on the application of de- 
ification of judge , i ‘. = 
for prejudice. fendant, and his oath, that this judge would 
not give the plaintiff a fair trial, supported by the affidavit 
of two reputable persons, not of kin to or counsel for the 
defendant. Toa proper consideration of this point, it is 
necessary to recur to a history of this trial from its incep- 
tion to the time when the motion was filed. 

The indictment was found at the March term, 1880. 
On the 16th day of that mouth the defendants filed their 
application for a change of venue, on account of the preju- 
dice of the inhabitants of the county of Bates, and at the 
same time, filed an application stating that the Hon. Foster 
P. Wright, judge of the circuit court in said county, would 
not impartially decide their application for a change of 
venue, on account of the prejudice of the inhabitants of the 
county—which last application was supported by the afli- 
davit of the defendants and by that of two reputable citi- 
zens. Thereupon the judge ordered an election of a special 
judge to decide said application, and the result of this 
election was the election of F. Colman Smith, Esq. Im- 
mediately thereafter the defendants filed their objections to 
said Smith, and pending this, said Smith refused to serve 
as special judge. Then an order was made by Judge 
Wright that, as he was disqualified to try the motion by 
reason of the affidavits heretofore referred to, and as it was 
his opinion that no suitable person to try said motion would 
serve when elected as such special judge, and the indict- 
ment being for a felony, it was ordered that said cause be 
set for the third Monday in May, 1880, at which time an 
adjourned term of the court would be held, and it being 
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agreed by the parties that the Hon. J. D. Parkinson, judge 
of the 25th judicial circuit, be selected to try and determine 
said motions; it was further ordered that said judge be 
notitied of his selection. On the third Monday in May 
Judge Parkinson appeared and decided the motion against 
defendants, and they filed a bill of exceptions thereto, pre- 
serving all the evidence, but as no objections are made to 
Judge Parkinson’s decision, it is unnecessary to notice the 
details of the evidence. At the same term they filed an 
application for a continuance, which was granted. 

At the July term, which commencenced on the 12th 
day of July, Judge Wright announced his inability to hold 
the term by reason of sickness in his family, and, there- 
fore, made an order for the election of a special judge, and 
Mr. Page was elected and accepted. On the 13th day of 
July the defendants filed their motion, stating that they 
wished some circuit judge to be sent for to try their case, 
as they were anxious for a trial, and Judge Page could not 
sit, having been of counsel for them. In pursuance of this 
application an order was entered on the third day of the 
term requesting the Hon. J. D. Parkinson, judge of the 
25th circuit, to preside in the cause on the 20th day of July, 
1880. On the 21st day of July, Judge Parkinson being 
present, the case was called for trial, and the State an- 
nounced itself ready, and thereupon, one of the defendants, 
named Anderson, filed his motion for a separate trial, and 
that he be tried first. He states various reasons for his 
anxiety to be tried, and he is supported by the affidavit of 
his attorneys. The court sustained the motion fora sever- 
ance, but left it to the circuit attorney to say whom he would 
first try, and, therefore, overruled that part of the applica- 
tion. Immediately upon this decision, the defendants filed 
un application for a continuance, chiefly on account of the 
absence of one Bowman, but the prosecuting attorney agree- 
ing to admit all that said Bowman would prove as stated in 
their application, the court overruled the motion. There- 
upon the defendants filed their application for a change of 
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venue because the judge would not afford them a fair trial, 
und this application was supported by their own affidavits 
and those of two reputable citizens in accordance with sec- 
tion 1877, page 314, Revised Statutes. 

The questéon is, whether section 1877 is at all applica- 
ble to this case. There have been great fluctuations in our 
legislation on this subject. At one time, in 1573, the whole 
matter was left to the discretion of the judge, but subse- 
quently the law as it now stands, is quite imperative, and 
requires the election of a special judge. <A special judge 
was elected in this case, but upon similar objections being 
made to him, he refused to serve, and by agreement Judge 
Parkinson was called to decide the first motion. After the 
decision of this motion under section 1881 and the opinion 
of the regular judge that no competent person could be 
elected as special judge, the judge of an adjoining circuit 
was called in, and when he presided the same motion is 
made against him. What could he do if he sustained the 
motion? He could only, under section 1877, order an elec- 
tion, and that was already decided to be useless. Was it 
intended that defendants could proceed in a circle, and 
after going one round could commence again? Section 
1877, in our Opinion, was intended only to apply to the 
judge before whom the case originally came, and not to the 
judge of an adjoining circuit called in to try the case, un- 
des section 1881. We do not refer to any previous decis- 
ions in regard to notice and the necessity of making this 
motion before the case is taken up, because we think them 
inapplicable to this case. The question in this case is, 
whether, under the law as it now stands, such a motion 
could be considered at all, and our opinion is, that the 
judge thus called on had nothing to do but to proceed 
and try the case. There is nothing in the statute on 
the subject, but we cannot suppose that the legislature de- 
signed to allow a perpetual round of such motions and 
affidavits by which a trial could be indefinitely postponed, 
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an‘, therefore, the application before Judge Wright, under 
section 1877 was the end of such applications. 

The next point made in this case is, that a portion of 
the first instruction was wrong, not because it was abstractly 
5 coxsptracy to Mecorrect, but because there was no evidence 
Wrong man be tO Sustain the hypothesis of a conspiracy on 
— the part of these defendants to rob indis- 
criminately. The evidence on that subject was that the 
defendant brought the witness from Kentucky to aid in 
the robbery of the Appleton Bank, and this witness then 
stated that in the presence of defendant it was agreed * that 
whenever we got a soft thing, we would take it in.” This 
was certainly sume evidence of a general confederacy to 
rob, but the instruction was unnecessary, for it is clear that 
the subsequent part of the instruction is the one upon 
which the defendant was convicted. This was: “ Or if 
the jury believe from the evidence that the said robbery 
was committed by the said Mockabee and Henry Greenwade, 
in manner and form as charged, and that previous thereto 
the defendant had combined, conspired and confederated 
with the said Mockabee and Ilenry Greenwade to rob one 
Edward Holt, and was aiding and assisting and abetting 
therein, and that in pursuance of the plan to rob the said 
Holt, the said Mockabee and Henry Greenwade, while act- 
ing, designing and intending to rob the said Holt, by mis- 
take assaulted the said Ledger, thinking at the time of the 
assault that it was Holt, and robbel the said Ledger, and 
the defendant after said robbery shared in the proceeds of 
said robbery, then they will convict, although after the 
first assault, and at the time the act of robbery was com- 
mitted and completed, the said Mockabee and Ilenry had 
learned their mistake and knew it was not ILolt.” The in- 
struction given for the defendants on this point, is as follows: 
“The jury are instructed that although they may believe 
from the evidence that the defendant, James Greenwade, 
did enter into a conspiracy with one Mockubee, ete.. to rob 
one Edward Holt, upon the night of the robbery of George 
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Ledger, as charged in this indictment, and that defendant 
did not enter into a conspiracy to rob George Ledger, and 
did not commit, aid or abet in the robbery of said Ledger, 
then they will find a verdict of not guilty, unless they 
should further find from the evidence that said Ledger was 
assaulted with intent to rob, or robbed by mistake and in 
furtherance of the design theretofore formed to rob said 
Holt, and that the parties committing said robbery believed 
at the time that they were robbing said Lolt, or that the 
assault was committed with intent to rob Holt while they 
so thought it was Holt, although they discovered their 
mistake before the act was completed.” It is not doubted 
that a conspiracy in which defendant participated to rob 
Holt would not justify a conviction on an indictment for 
robbing Ledger, without defendant’s knowledge or consent 
to such robbery, but if the subordinates robbed Ledger 
under a mistake, or assaulted him with intent to rob, 
under a mistake, and upon a belief that he was Holt, and 
the defendant was advised subsequently of the facts, and 
assented to them and participated or acquiesced in the re- 
sult, he was clearly guilty, and this was left to the jury in 
the instructions. 

The objections to the jurors, so far as the bill of ex- 
ceptions shows, was that they had read newspaper accounts 
6. surors Not pis: Which created impressions that evidence 


QUALIFIED BY o a » 
UAVING READ would be necessary to remove. This point 


NEWSPAPER RE 
PORTS. was decided in State v. Barton, 71 Mo. 288; 
State v. Core, 70 Mo. 491; State v. Brown, 71 Mo. 454, de- 
cided at the last term, and State v. Davis, 29 Mo. 391, and 
we do not propose to change those opinions. 

After the bill of exceptions was signed, and more than 
tive days after the trial of the cause, the defendants’ attor- 
+ put or excep. HCYS filed affidavits that one of the jurors, 
TIONS: juror. Wm. Smith, testitied on his voir dire that he 
would render a verdict on his opinion without evidence. 
The bill of exceptions shows no such statement of the juror, 
and if the bill of exceptions was untrue, the attorneys 
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could have had one signed by by-standers, but this was 
not done, and the affidavits of its untruth were not filed 
within the time required. R.S8., p. 620, § 3641, and pre- 
ceding sections. Iam in favor of affirming the judgment, 
and Suerwoop, C. J., and Norton, J., concurring, the judg- 
ment of the circuit court is affirmed. 


Henry anv Hoven, JJ.—We dissent, thinking the evi- 
dence to prove the robbery of Holt wholly inadmissible. 





SteGMAN v. BerryHILL, Appellant. 


1. Partnership: pamaGes. If two parties enter into a joint under- 
taking, and one of them fails to perform his part of the work, the 
expense of having it done by another is chargeable to him and not 
to his partner. 


— 


2. Instructions. No matter how palpable may be the error in an 
instruction, as it appears in the transcript, this court is bound to 
accept the transcript as true, and to reverse for the error. It can- 
not assume that the error is a mere mistake of the clerk. 


Appeal from Andrew Circuit Court.—Hon. H. 8S. Kewwey, 
Judge. 


REVERSED. 
Belch & Silver with N. B. Giddings for appellant. 


Henry, J.—This is a suit by Stegman against Berry- 
hill, to recover the value of his share of a crop of fruit, 
grown on defendant’s premises, which was gathered and 
sold by defendant, who received the proceeds and refused, 
as plaintiff alleges, to account to him for his share. By 
the terms of a lease from defendant to plaintiff, the latter 
was to attend to the orchard, gather and take care of the 
fruit, ete., plaintiff to have ten per cent of the proceeds of 
sale of peaches, and one-third of the apples each year, paya- 
ble when the same should be sold. It is alleged in the 
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petition that in the year 1874, peaches were grown on the 
premises of the value of $7,000, and that plaintiff was en- 
titled to ten per cent thereof, and that the defendant, in 
the spring of 1875, also had distilled from peaches of the 
crop of 1874, 225 gallons of peach brandy, of the value of 
$3.50 per gallon, and that plaintiff is entitled toten per cent 
thereof, $78.75. He also claimed $42.73 for his share of ap- 
ples grown on said farm. Defendant’s answer alleges that, by 
the terms of the lease, plaintiff was to gather and take good 
care of the crop, and to make boxes, pick and pack, or 
box’all the peaches, and deliver them, in good condition, 
at the railroad depot at Boston, in Andrew county, for 
which last service he was to receive $400, if the sale of the 
peaches amounted to $4,000, and $40 on each $1,000 in ex- 
cess of that amount; admits that defendant received, for 
peaches and brandy sold $7,300, and that plaintiff, if he 
had complied with his contract, would have been entitled 
to $520; but alleges that plaintiff failed to comply with 
his contract, in that he failed to make the boxes, and 
failed to pick and pack or box the peaches, and to deliver 
them at the depot, all of which defendant was compelled 
to do, at great expense, which he claims plaintiff should 
be charged with. Other claims are made by plaintiff, and 
set-offs and recoupments insisted upon by defendant, but 
we have stated so much of the pleadings as present the 


only important question for our determination. 
The evidence adduced by each party tended to estab- 


lish the allegations in his pleading, and the court, of its 
own motion, gave the following instruction to the jury: 
“If you find from the evidence that defendant agreed to 
let plaintiff have one-third of the apples and one-tenth of 
the peach crop that should grow on defendant’s farm, and 
that plaintiff was to work and give his labor, and the labor 
of his wife and boys, to the farm and orchard of defendant, 
and in and about the gathering and marketing of the crop, 
and you find that the plaintiff performed his part of the 
contract, and you further find that plaintiff has not re- 





OCTOBER TERM, 1880. 309 





Stegman v. Berryhill. 


ceived his share of the proceeds, but that the defendant 
retains any portion of it, you should find the sum for the 
defendant. But if you find that the plaintiff was to gather, 
make the boxes, box and deliver the peaches at the Ama- 
zonia depot, as a part of his part of the contract, and you 
find that the defendant, with the consent of the plaintiff, 
assisted himself and employed assistance to do this work, 
you should deduct the costs and outlays thereof from the 
defendant’s portion of the proceeds, and deduct also what 
plaintiff has received, and find your verdict for the bal- 
ance, if any, for the plaintiff; and if any balance be found 
for the defendant, find the sum for him. The jury should 
determine from all the evidence, facts and circumstances, 
what the real contract was between the parties, and be gov- 
erned by it in determining the rights of the parties.” 

Other instructions were given at the request of the 
parties, but it is. unnecessary to consider them, inasmuch 
as for giving that of its own motion by the court, the judg- 
ment must be reversed, and the reasons for this determina- 
tion will indicate what, in our opinion, is the law governing 
the case. The defendant alleged that, by the terms of the 
contract, the plaintiff was to furnish boxes and pick and 
box, or pack the peaches, and that having failed to do so, 
defendant was compelled, in order to save the crop, to per- 
form that work for him, and yet the court tells the jury 
that the expense of that work should be deducted from the 
defendant’s portion of the proceeds of the sale of the crop. 
This is manifestly erroneous. If it was work to be per- 
formed by plaintiff which he neglected or refused to do, the 
expenses of having it done should be borne by him, and not 
by the defendant. This isso clear that we doubted whether 
appellant’s attorney had not made a mistake in copying 
the instruction from the transcript, but we find he has lit- 
erally copied it. 

It may be that it is a mistake of the clerk, but as we 
are bound to accept the transcript as correct in every par- 
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ticular, and cannot indulge in surmises to the contrary, 
the judgment, which was for plaintiff, is reversed, and the 
cause remanded. All concur. 





Smiru v. Estes, Appellant. 


1. Probate of Will. Probate of a will can only be granted by the 
court. Proof may be taken by the clerk ora judge of the court, 
but subject to confirmation or rejection by the court. Unless there 
is a confirmation, appropriately evidenced by an order to that effect, 
the will is not probated. 

2. Specific Performance: rquiry: witt. In an action to compel 
specific performance of a contract to convey land, it appeared that 
the land was part of an estate held by the defendant undera will, by 
the terms of which defendant was invested with absolute power of 
disposal over it, but was directed to divide the entire estate equally 
among the testator’s children, of whom plaintiff was one. The de- 
fense was that plaintiff had already received more than her share. 
Held, that evidence in support of this allegation should have been 
received, and if it was established, the decree prayed should only 
be granted upon condition, either that plaintiff refund the excess 
received, or that the excess remain a charge and lien on the land. 


Appeal from Camden Circuit Court.—Hon. G. W. MILLER, 
Judge. 


REVERSED. 
John W. Moore and L. C. Krauthoff for appellant. 
Nixon & Wallace for respondents. 


Suerwoop, C. J.—The basis of this proceeding for spe- 
cific performance was the alleged will of Jno. G. Estes, in 
substance, as follows: ‘ Know all men, That I, John G. 
Estes, * * do ordain and make this, my last will 
and testament, as follows; Ist. That my funeral expenses 
and all just debts be paid as soon as the same can be done, 
my debts being few and small. 2nd. That to my beloved 
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wife, Lucy Estes, I give the full management of all my 
estate, both real and personal, to sell and dispose of any 
and all my property, to collect debts and receipt for the 
same, to sue and be sued, in fact, to do everything that 
I could do were I alive, for the benefit of herself and my 
lawful heirs; that she shall have full control only during 
her natural life or widowhood. 3rd. That my children, 
each and every one of them, shall have an equal portion 
of property or money, or both, when they become of age, 
or as near as the same can be done, and that whatever they 
receive be charged to them, so that at the death or mar- 
riage of my wife, the property may be distributed equally 
among them or their heirs, and the property so charged 
against them, or money, shall be counted in as so much of 
_ their parts of my estate, so that each one of my children, 
namely: Mary G. Smith, formerly Mary G. Estes, Lucy 
D. Estes, Andrew Estes, James D. Estes, Susannah Estes, 
Zilpha Estes and Penelope Estes, shall have an equal por- 
tion of my property in the tinal distribution thereof. The 
property or money given to my children when they shall 
have become of age, that is, the amounts thereof, is left to 
the discretion of my wife, Lucy Estes. Tu Mary G. Smith, 
formerly Mary G. Estes, I have given sundry kinds of 
property, amounting to $229, and to Lucy Estes, my child, 
sundry kinds of property, amounting to $120 worth, which 
will be found charged and most of the items named; and 
whatever any of my children, at the time they become of 
age, receive, shall likewise be charged.” 

The defendant was the donee of the powers conferred 
by the will, and as such had taken out letters cum testamento 
annexo. The petition charges that she had contracted with 
plaintiffs that she would convey the lands in controversy 
to them if they “ would move on to and make their home 
upon the said lands, and improve the same,” but the answer 
denies this. 
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The alleged will was improperly admitted in evidence. 
The probate of a will is a judicial act, and if the clerk of 
the county court, or the judge of such court, takes proof 
of a will in vacation, such proof is taken “ subject to the 
confirmation or rejection by the court ;” 2 Wag. Stat., 1366, 
§ 13; R. S. 1879, § 3972; and unless such subsequent con- 
firmation occurs, and is appropriately evidenced by an 
order to that effect, there is no sufficient evidence that the 
will has been duly admitted to probate. Creasy v. Alver- 
son, 43 Mo. 13; Jourden v. Meier, 31 Mo. 40; Charlton v. 
Brown, 49 Mo. 353. 


Il. 


Passing, however, from this preliminary question to the 
heart of the cause, did the defendant, under the facts de- 
tailed in evidence, and offered to be proven, derive such 
authority from the instrument heretofore quoted, as to war- 
rant her in making, or at all events, the court in decreeing 
specific execution of the contract whereon the plaintiffs 
rely? Weare not of that opinion, and for these reasons: 
As before stated, the answer denies the contract. There 
was no testimony offered to establish that such an agree- 
ment was made. The only thing making any approach 
in that direction, was the testimony of plaintiff, Mary G. 
Smith, that “we never had any contract in writing, with 
Mrs. Estes, for the land in controversy.” If there was any 
contract of that character, resting in parol, no witnesses 
testified to it, and it surely will not do in the face of a pos- 
itive denial to infer that there was a verbal, for the simple 
reason that there was no written contract. On this point, 
alone, the decree should meet with reversal, as devoid of 
basis on which to rest. 

We take it as evident from the third paragraph of the 
instrumeut under discussion, that the central idea of the 
decedent was the ultimate equality of distribution of his es- 
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tate among his children. To this end he recites the amounts 
already advanced to and charged against two of them; to 
this end also, he requires “that whatever they receive be 
charged to them, so that at the death or marriage of”’ his 
wife, “the property may be distributed among them or 
their heirs, and the property so charged against them, or 
money, shall be counted in as so much of their parts of” 
his “ estate, so that each one of” his “children (naming 
them) shall have an equal part of” his “ property in the 
final distribution thereof.” We think the testimony greatly 
preponderates in favor of the view that the tract of land 
in controversy was worth more than the distributive share 
of Mary G. Estes, and this estimate of the value of that 
tract leaves out of consideration the amount of property 
already advanced to her in the life-time of her father, $229. 
But even if the view just taken be not correct—even if the 
value of the Jand as to which specific performance is asked, 
does not, even when added to the property already received 
by Mary G. Smith, do more than exceed in value her dis- 
tributive share, still the evidence was unquestionably ad- 
missible that defendant had, in addition to the tract in 
question and other property advanced to her daughter from 
her father’s estate, the sum of $1,915. And this is espe- 
cially the case, when we consider that at the hearing of the 
cause there were six of the children living; that it does 
not appear from the testimony, what, if any, was the per- 
sonal estate of the decedent yet remaining, and that all the 
land whereof he died seized, did not, according to the tes- 
timony of Mary G. Smith, herself, amount in value to more 
than $6,000, when they moved on to the tract in contro- 
versy. So that if the testimony of the mother offered, but 
rejected, be true, Mary G. Smith had already received 
($229-+-$1,915)—$2,144 from her father’s estate, and still 
desired another slice thereof, amounting in value, accord- 
ing to the testimony of witness A. A. Russell, to the sum 
of $900, when the plaintiff moved upon the tract in liti- 
gation. 
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As this cause may, on its return to the court from whence 
it came, be reheard, the preliminary objections already 
mentioned having been overcome, it may be well enough 
to say that if it should turn out in evidence that, aside 
from the particular tract, plaintiff, Mary G. Smith, has re- 
ceived more than her due and ultimate proportion of the 
estate, it will be proper to deny to her specific performance, 
except upon equitable terms; either that she do refund 
whatever excess she may have received, at a day to be 
fixed, or that specific performance be granted, but upon 
the terms, to be imposed by the decree granting it, that 
such excess do remain a charge and lien on the land so de- 
creed, in favor of those beneficially interested, such a 
decree being in emphatic accordance with the maxim, “ He 
who seeks equity must do equity.” 1 Story Eq. Jur., $§ 
640, 692; Cholmondeley v. Clinton, 2 Mer.171; 2J.& W.1; 
Whelan v. Reilley, 61 Mo. 565, and cases cited. The judg- 
ment is reversed and the cause remanded. All concur. 





McCuurg, Appellant, v. Lewis. 


1. Equity: PERSONS IN POSITIONS OF CONFIDENCE AND INFLUENCE, HOW 
THEY MUST DEAL. Whenever there exists between parties confidence 
on the one hand and influence on the other, from whatever cause 
they may spring, equity requires in all dealings between them the 
highest degree of good faith on the part of him in whom the conti- 
dence is reposed. If aconveyance is executed by the other in his 
favor, the burden rests upon him to prove that it was not procured 
by means of such confidence and influence. It is his duty, before 
accepting the conveyance, to see that the grantor has disinterested 
advice and full information. 





2. : CASE ADJUDGED: ESTOPPEL: ALLOWANCE FOR IMPROVEMENTS. 

The plaintiff was a single woman, about fifty-two years of age, a 
confirmed invalid, broken down with disease, both in body and 
mind, gloomy and hysterical from her bodily ailments and the recent 
loss of near and dear relatives. She was much attached to defend- 
ant’s wife, who was her niece, and she lived in defendant’s house. 
Defendant and his wife were very kind to her, and by this means 
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had acquired influence over her. Under these circumstances she 
executed conveyances of all her property to defendant for a consid- 
eration not exceeding one-eighth of its value. This was done hur- 
riedly, without the knowledge of any friend or relative of plaintiff, 
(being concealed even from her sister who occupied an adjoining 
room in defendant’s house) without any suggestion from defendant 
that she should take counsel from others, without giving her time or 
opportunity to do so if she desired, and without informing her of 
the value of the property. The deed was drawn under defendant’s 
directions by an attorney who was an entire stranger to the family, 
though there wasa firm, equally convenient, who had always been 
employed by plaintiff’s deceased brothers, from whom she derived 
her estate and in whom she had great confidence, and once by 
plaintiff herself. After receiving the conveyances, defendant, with 
the consent and encouragement of plaintiff, erected a house on 
part of the property. This was while she still lived with defend- 
ant. An estrangement having subsequently arisen, they separated, 
and plaintiff then brought this suit to set aside the conveyances. 
Held, that they were obtained by undue influence. Held, also, that 
the receipt of the consideration and the acquiescence by plaintiff in 
the erection of the house did not estop her, because they both took 
place while she was still under defendant’s influence. The convey- 
ances were, therefore, set aside, but defendant was allowed the cost 
of the house. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
Cline, Jamison & Day for appellant. 


All contracts between guardian and ward, which are 
favorable to the guardian and injurious to the ward, are 
presumptively void. Garvin v. Williams, 44 Mo. 465; Yosti 
v. Laughran, 49 Mo. 594, Cadwallader v. West, 48 Mo. 483 ; 
Ranken v. Patton, 65 Mo. 378; Perry on Trusts, § 195; 
Coles v. Trecothick,9 Ves. 234; Taylor v. Taylor, 8 How. 199 ; 
Espey v. Lake, 10 Hare 260. This principle applies to all 
cases where there is weakness and confidence on the one 
side, and strength, position and abuse of confidence on the 
other. Long v. Mulford, 17 Ohio St. 484, 509; Todd v. 
Grove, 33 Md. 188, 192; Billage v. Southee,9 Hare 540; 
Story’s Eq., $$ 312, 332; Highberger v. Stiffler, 21 Md. 350; 

















316 SUPREME COURT OF MISSOURI, 


McClure v. Lewis. 


Evans v. Llewellin, 1 Cox’s Chan. Cas. 333; Smith v. Kay,7 
H. L. Cas. 750; Gibson v. Jeyes, 6 Ves. 266, 278; Butler v. 
Haskell, 4 Dessau 651. 

While mere inadequacy of consideration money is not 
in itself sufficient to set aside a bargain, yet, wher there is 
other evidence of fraud or undue influence, this also be- 
comes evidence of such wrong dealing, and is entitled to 
consideration. Baker v. Monk, 10 Jur. (N.S.) 691; Butler v. 
Haskell, 4 Dessau. 651; McCormick v. Malin, 5 Blackf. 530; 
Bunch v. Hurst, 3 Dessau. 273; Dunnage v. White, 1 Swanst. 
137; Wood v. Abrey, 3 Madd. 418; Dally v. Wonham, 38 
Beav. 154. 


Dryden & Dryden for respondent, argued that there was 
nothing in the evidence tending in the remotest degree to 
prove either actual fraud, or constructive fraud—examining 
in detail the following questions: 1. Had the plaintiff 
intrusted her business and property to defendant, as alleged 


in the bill, or did any relation of trust or confidence exist 
between them? 2. Had the plaintiff’s mind become so 
impaired as to render her incapable of taking care of her 
affairs, or of understanding the nature or value of her 
property? 3. Had the defendant acquired a controlling 
influence over the mind or will of the plaintiff? 4. Were 
the deed and lease brought about by constraint or undue 
influence of the defendant over the mind and will of the 
plaintiff, or were they the result of the free and unrestrained 
exercise of the plaintiff’s will? 5. Were the two in- 
struments made without consideration as alleged? Or 
were they made upon a valuable consideration, and did the 
plaintiff know and understand the nature of the business 
she was engaged in when making them ? 

If it were possible from the evidence to arrive at the 
conclusion that the deed and lease were procured by the im- 
proper means charged, yet, nevertheless the plaintiff by rea- 
son of laches would not be entitled to equitable relief. 
Masson v. Bovet, 1 Denio 69, 73, 74; Grymes v. Sanders, 93 U. 
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8S. 62; Ogilvie v. Knox Ins. Co., 22 How. 391; Gilbert v, 
Hunnewell, 12 Heisk. (Tenn.) 289; Herrin v. Libbey, 36 Me. 
350; DeArmand v. Phillips, Walk. Ch. (Mich.) 199; Lacey 
v. McMillen, 9 B. Mon. 525; Ayers v. Mitchell, 3 8. & M. 
683; Davis v. James, 4 J.J. Marsh. 8; Lawrence v. Dale, 3 
John. Ch. 23; Landrum v. Union Bank, 63 Mo. 56. 

He who asks equity must do equity. This rule re- 
quires that upon the rescission of a contract, whether for 
fraud or for other cause, the party disattirming the contract 
must return whatever he has received upon it. Masson v. 
Bovet, supra; Tisdale v. Buckmore, 33 Me. 461; Herrin v. 
Libbey, 36 Me. 350. The bill is faulty in not offering to do 
equity. 

Where a party who seeks to set aside a transaction on 
the ground of fraud has so dealt with the property as to 
render it impossible to place the other party in statu quo, 
equity willnot relieve. Anglesey v. Annesley, 1 Bro. P. C. 289; 
King v. Hamlet, 2 My\lne & Keen 481; Lacey v. McMillen, 9 
B. Mon. 523. The defendant was induced by the solicita- 
tions of the plaintiff to expend large sums in improving 
the property. Without the return of these with interest, 
the parties could not be placed in statu quo. 


Ilenry, J.—Lewis is the husband of a niece of the 
plaintiff, who, after the death of her two brothers, went to 
live with Lewis and his wife, on a farm’‘in St. Louis county. 
She had, for many years, been in very delicate health. 
Ifer brother John died in the spring, and her brother Francis 
in the fall, of 1871. She and these brothers, neither of 
whom had ever married, had lived together for many years, 
in great love and harmony, and their death seriously atfected 
her, and aggravated the complication of diseases of which 
she had long been a sufferer. After she went to live with 
defendant, and while there, she was a great part of the 
time bed-ridden. Mrs. Gordon, an older sister, mother of 
Mrs Lewis, also resided with Lewis, and occupied an ad- 
joining room to that of the plaintiff. The plaintiff owned 
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a tract of 122 78-100 acres of land in St. Louis county, and 
a valuable lot in the city, of the value of about $16,000. 
Early in January, 1872, about three months after the death 
of her brother Francis, she executed a deed, conveying to 
the defendant all of the above property, reserving to her- 
self a life estate, for the consideration of love and affection, 
and at the same time leased to the defendant for her life, 
the entire property at $400 per annum. 

This suit was to set aside said conveyance aud lease, 
plaintiff alleging that they were procured through fraud 
and undue influence. The facts relied upon to establish 
the allegations, and which were established by the evidence, 
were, that she was and had been greatly aftlicted for a num- 
ber of years, in consequence of which, together with the 
recent death of her brothers, betwixt whom and herself 
there was a very warm attachment, her mind was seriousl 
impaired. While the evidence does not prove that she 
was insane, or an imbecile, it very conclusively establishes 
an impairment of the intellectual powers, as a result of 
long continued bodily ailments, and after the death of her 
brothers, a condition of mind bordering on insanity, con- 
tinuing to the time of the execution of the deed and lease. 
The business of executing the deed and lease was hurried 
through by the defendant, after her consent to make them 
wis obtained, without the knowledge of any of her friends, 
even the sister who occupied an adjoining room being kept 
in ignorance of the transaction, and instead of the attor- 
neys who had always been employed by her brothers to 
transact their legal business, and whom on a former occa- 
sion, she had employed in her own business, the defendant 
had the papers prepared by a very competent lawyer, but 
a stranger to the plaintiff, and one whom defendant him- 
self had never employed before, and whose office was in 
the same building with that of Messrs. Cline, Jamison & 
Day, the attorneys of plaintiff’s brothers while they lived. 
It is evident from the testimony of Mr. Babcock, who pre- 
pared the conveyance, that he thought there was something 
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wrong in the transaction. He does not say so expressly, 
but he took unusual precautions to inform Miss McClure 
of the contents of the deed by reading it to her slowly and 
distinctly, when he well knew it was no part of his duty 
to do so, if it was her voluntary act, and she was in a con- 
dition to perform it. It was not at all incumbent upon 
him to explain, or even read it to her, unless she requested 
it. She was taken from a sick bed, as she and her sister 
both testify, at an inclement season of the year, a distance 
of ten or twelve miles, to execute the conveyance. Mr. 
Babcock testifies that the defendant had previously come 
to his office and requested him to prepare the papers, stat- 
ing that the plaintiff was then able to attend to the busi- 
ness, but that he did not know how long she would be able 
to do so; was in a hurry to close up the business, and said 
plaintiff was also anxious on the subject. Mr. Lewis, in 
his testimony, contradicts Mr. Babeock, but he has a very 
considerable interest in the controversy, while Mr. Babeock 
has none whatever. 

While there was no technical relation of trust between 
the parties, a relation of intimacy and kindred was estab- 
lished between the plaintiff and Lewis and his wife, which 
enabled the latter, if so disposed, to influence the plaintiff, 
who lived in their house as one of the family, and was 
greatly dependent upon them for society and comfort, and 
attached to Mrs. Lewis more than to any other of her rel- 
atives. Lewis and his wife were very kind to plaintiff, 
and however sincere and disinterested their kindness, it 
was calculated to and did give them an influence over 
lier possessed by no one else. Mrs. Lewis says in her tes- 
timony that she first made the proposition to convey to 
him the property. She says on the contrary, that one 
evening, after the lamp was lit in her room, her niece, 
Mary Emily Lewis, wife of defendant, came in, put her 
hand on plaintiff’s head, and, kissing her, said: “Aunt, 
I am very grateful for what I hear you are going to do for 
me.” Isaid “what Mary?” She said “I hear you are 
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going to give me your property.” I said,“ why?’ She 
said “she heard it.” Mr. Lewis testifies that the first he 
ever knew of Miss McClure wanting to make-any disposi- 
tion of the property, was through his wife. Miss McClure 
is not contradicted but rather corroborated on this point 
by this testimony. If any one had informed Mrs. Lewis 
that her aunt intended to convey the property to her, that 
person’s testimony on the subject would have been import- 
ant, and in the absence of such evidence, it is a reasonable 
inference that the subject was not mentioned or talked of 
by Miss McClure to or with any one except Lewis and his 
wife. Here, then, an old lady, fifty-two years of age, a 
confirmed invalid, broken down with disease in body and 
mind, gloomy and hysterical, is induced by a young man 
in the enjoyment of health, his mental faculties unimpaired, 
to convey to him, in hot haste, a tract of land and a val- 
uable city lot, all she possessed, for a sum of money not 
exceeding one-eighth of its value, withont any suggestion 
that she should take counsel of others on the subject, or 
even giving her time and opportunity to do so, if she de- 
sired—keeping the matter a secret from her elder sister, 
with whom she was on intimate and affectionate terms, 
and from the executor of the will under which she derived 
a large amount of the property, and withholding the con- 
veyunce from record until November, 1875, after an es- 
trangement had arisen between the parties. These facts 
lead us to a conclusion diflerent from that reached by the 
circuit court and the court of appeals. 

In Gibson vr. Jeyes, 6 Ves. 278, Lord Chancellor Eldon 
observed: ‘“ That he who bargains in matter of advantage 
with a person placing confidence in him, is bound to show 
that a reasonable use has been made of that confidence; a 
rule applying to trustees, attorneys or any one else.” In 
Erans v. Llewellin, 1 Cox’s Chan. Cases 333, three brothers 
owned a tract of land, but were ignorant of their rights. 
The detendant was in possession, and, desiring to sell, was 
told that he had no title, but that Thomas, the eldest of 
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the three brothers, owned it. The defendant was in good 
circumstances and position, and he procured an interview 
with Thomas, who was then informed by one Maddock, a 
solicitor, that he was the owner of the land, and that it 
was of the value of £1,700, and defendant offered him £200 
for his deed of release, which was accepted, and the release 
executed. Subsequently the defendant ascertained that, 
instead of owning the entire property, Thomas was seized 
of only one-third, and that each of his two brothers owned 
one-third. He then told Thomas that he ought to return 
£100, and that he would give it to his brother Joseph for 
a release of his interest. Thomas then signed an agree- 
ment to return £100, and Joseph executed a release to the 
defendant. Here no facts were concealed. Mr. Maddock 
informed Thomas of his rights—of the value of the land. 
So far as appears from the report of the case, Thomas and 
Joseph were mentally and physically capable of attending 
to their own business. Lord Kenyon said: “It has been 
truly argued that no facts were in this case kept back from 
the party, no false recitals in the deeds, but that all the 
instruments contain a full discovery of the facts upon 
which the plaintiff was to make the bargain. Notwith- 
standing, I am of opinion that this agreement ought not 
to stand; I lay great stress upon the situation of the par- 
ties.” Again the Lord Chancellor said: “It is eaid he 
was cautioned. Itis true, and so far the parties did right; 
but they ought to have gone further; they should not have 
permitted the man to have made the bargain without going 
to consult his friends. There was no suftlicient locus peni- 
tentiae; there was no person present to give him advice. 
He was entirely in their hands, and was surprised at this 
unexpected acquisition of fortune.” There was no relation 
of trust in that case; no relation of intimacy or kindred ; 
no dependence whatever, of the plaintiff upon the defend- 
ant. 

In another case, Huguenin v. Baseley, 14 Ves. 273, a 
widow, for an inadequate sum, conveyed to one who had 
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ingratiated himself with her and had become her agent 
and adviser, a valuable property. The Lord Chancellor, 
Eldon, remarked: “The question is not whether she knew 
what she was doing, had done, or proposed to do, but how 
the intention was produced, whether all that care and pru- 
dence was placed around her as against those who advised 
her, which, from their situation and relation with respect 
to her, they were bound to exert in her behalf.” 

In Cadwallader v. West, 48 Mo. 491, this court said: 
“Dr. West won Cadwallader’s confidence completely, and 
it is no reproach to him that he did so. Nor is it any re- 
proach to him that he was kind and ingratiating in the dis- 
charge of the duties of his trust. Nevertheless, when he 
came to make bargains with his quasi ward, a fecble old 
man in his dotage, he placed himself in a position of great 
delicacy, and one that required of him the exercise of the 
highest sentiments of justice and honor.” In Yosti v. 
Laughran, 49 Mo. 598, stress is laid upon the fact that the 
conveyance, which plaintiffs were seeking to set aside, was 
concealed from the other children of the grantor. 

In the relations of principal and agent, client and at- 
torney, guardian and ward, etc., equity implies a confi- 
dence, and in all contracts between them, to which the 
confidence extends, requires of the party in whom the trust 
is reposed, the highest degree of good faith. The burthen 
rests upon him to prove that the contract was not procured 
by means of such contidence. “ But this rule is not con- 
fined to the confidence incident to the formal relations 
alluded to; it is applicable to all cases where confidence on 
the one hand, and influence on the other, exists, from what- 
ever cause they may spring.” McCormick v. Malin, 5 Black- 
ford 523. 

Miss McClure’s brothers were dead. Her brothers-in- 
law were either dead or absent in other states. There was 
no one to whom she could more properly or was more 
likely to apply for advice in the management and disposi- 
tion of her property, than Lewis and his wife, and whether 
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they or she proposed the disposition of her property which 
was made, it was their duty to give her the best counsel 
they could, which would have been to consult her sister or 
the attorneys in whom she knew her dead brothers had 
confided. If not, he should have told her the value of 
the estate, and after securing to himself a remainder in 
fee in her. property, in procuring a lease of the premises 
for her life, should have told her what was the fair rental 
value of the property. He fixed it at $400 per annum, 
while the evidence shows it to have been worth about 
double that amount, and yet, without a word, she accepted 
his proposition, conveyed to him all her estate, without 
even stipulating that she should have a home with Lewis 
and wife for her life, thus stripping herself of property, 
which would have yielded her ample support while she 
lived, for a pittance, which would barely enable her to live, 
if in good health, and in her condition of health, wholly 
inadequate for her support. 

The fact that she encouraged the building by Lewis of 
the house on the city lot, some time after the deed was 
made, is relied upon as a circumstance unfavorable to her 
ease. We do not so regard it. The influence which pro- 
cured the deed continued to that time, and that Lewis 
chose to humor her in that regard, does not give validity 
to the prior transaction. 

The circuit court dismissed plaintiff’s bill, and its 
judgment was, by the court of appeals, affirmed. We think 
that the judgment should have been for the plaintiff, and, 
theretore, reverse it and remand the cause, with directions 
to the circuit court to cancel the conveyance and lease, as- 
certain what amount of money is due plaintiff, under the 
lease, for rent, with interest at the rate of six per cent per 
annum from the date at which the several annual reserva- 
tions became due, also the amount of the consideration for 
the deed from plaintiff to defendant, received by plaintiff, 
with six per cent interest from the date of its receipt by 
plaintiff, the balance, if any, in favor of defendant, to bea 
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lien on all the property embraced in said deed. The court 
will also ascertain what amount of money was expended 
by defendant in improvements on the lot in the city of St. 
Louis, which, less the amount of balance, if any, found for 
plaintiff on the other account, shall be a lien on the said 
lot and improvements, which shall be first sold, and if the 
amount realized on said sale be sufficient to pay the entire 
balance of money due from plaintiff to defendant, the other 
property shall be discharged of the lien declared against 
it; and if more be realized on said sale than is necessary 
to pay the entire balance due defendant, the surplus to be 
paid to plaintiff. If said lot sell for less than may be re- 
quired to pay the amount due the defendant on account of 
said improvements, the costs of this suit shall be deducted 
therefrom, and the balance paid to defendant in full satis- 
faction of his claim for improvements, and the balance due 
defendant, if any, on the other account, shall be enforced 
against the other property conveyed by said deed. Execu- 
tion to issue against the city lot for the aggregate balance 
found in favor of defendant, if not paid within sixty days 
from the date of the final decree, and against the other 
property, ten days after the sale of the city lot, if neces- 
sary under the provisions of the decree, unless the amount 
for which it may be then liable be paid within ten days 
after the sale of the lot. All concur. 


On Motion for Rehearing. 


Henry, J.—The first proposition of counsel in their 
brief on motion for rehearing, is that: “The doctrine of 
implied confidence and implied influence, applicable to the 
dealings of those sustaining toward each other technical 
relations of trust and confidence, has none to dealings be- 
tween those sustaining toward each other the relations 
merely of intimacy and kindred.” This court did not de- 
clare that confidence or influence would be implied “ from 
mere relations of intimacy and kindred,” but the relations 
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between the parties, in connection with the other facts 
proved, was considered in determining whether, in fact, 
influence existed and was unduly exercised. The cases 
cited for the doctrine applied to this case, fully sustained 
it, and we are not inclined to go over the same ground 
again. 

The mistake of fact made by the court was by no 
means a controlling fact, but was only mentioned in con- 
nection with other facts, of themselves sufficient to sustain 
the conclusion reached. While the withholding the deed 
from record for several years after its execution, would 
have been a circumstance strengthening the plaintiff’s case, 
the fact that it was recorded promptly does not counter- 
balance the facts establishing the exercise of undue influ- 
ence in procuring its execution. 

As to the other alleged misapprehensions of the testi- 
mony, we adhere to the conclusions announced in the opin- 
ion, viz: That “ plaintiff was taken from a sick bed to 
St. Louis to execute the deed ; that her mind was impaired 
by long continued ill health, and that in the interval be- 
tween the death of her brother Francis and the execution 
of the deed, she was a great part of the time bedridden.” 
In answer to a question, she stated in her testimony that 
atter she was taken down with sickness in December, she 
first got out of the house when she went to execute the 
deed. In this she is corroborated by her sister, and yet 
counsel, whether respectfully or not we will leave for their 
determination, state that “this finding has its foundation 
in the brief of the appellant, and nowhere else.” The 
other deductions drawn from the testimony were fully war- 
ranted, and we shall not again review the evidence. 

They also complain that the court expresses no opin- 
ion on the question of estoppel. We did not, because there 
was nothing in the evidence tending to establish an estop- 
pel. The receipt of rents and of the consideration for the 
conveyance by plaintiff and acquiescence in the erection 
of the house by defendant on the lot, and other kindred 
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acts relied upon to estop plaintiff from seeking the relief 
she asks, occurred while plaintiff was still under defend- 
ant’s roof and influence. If we are right in our conclu- 
sions from the evidence, that undue influence was exerted 
to procure the deed and lease, there is nothing to show 
that such influence had ceased to exist when the above 
mentioned facts transpired. In August, 1875, the defend- 
ant and his family went away, leaving plaintiff and her 
sister in the house. Lewis and plaintiff had disagreed, 
and soon after the departure of Lewis and his family, 
plaintiff went to live with heft sister, and in November, 
1875, within three months after the separation, this suit 
was instituted. No laches or delay occurred after the sep- 
aration before plaintiff asserted her rights. The motion is 
overruled. The decree is modified so as to charge the en- 
tire property conveyed by plaintiff’s deed with a lien for 
any balance which may be found in defendant’s favor, be- 
tween the amount due plaintiff for rents and the amount 
of the consideration received by her of defendant for the 
conveyance. 


ALLEN v. Tue Singer Manuracturine Company, Appellant. 


1. Service of Petition for Review of Judgment by Default 
on Publication: arracuMent. A petition for review of a judg- 
ment in attachment rendered by a justice of the peace upon publi- 
cation of notice without service of summons or appearance of de- 
fendant to the action, must be served upon the plaintiff in person. 
Service upon his attorney will not be sufficient. R. S., 22 457, 458. 

2. Service by Leaving at Usual Place of Abode. A return 

which shows that the process was served by being left ‘‘at the Har- 

din House, ad S the usual place of abode of the within 

named H. B. A., prior to the time he left this State, and became a 

non-resident,” is not sufficient under a statute which authorizes 

service by leaving the writ at the usual place of abode. 
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Error to Audrain Circuit Court.—Hon. G. Porter, Judge. 


AFFIRMED. 
Taylor & Pollard for plaintiff in error. 


The constable should have been permitted to amend 
his return “on or about the 19th day of June,” in accord- 
ance with the fact. It was error to dismiss for this irregu- 
larity. Webster v. Blount, 39 Mo. 500; Transier v. R. R., 
54 Mo. 189; Phillebart v. Evans, 25 Mo. 324; Perryman v. 
Relfe, 8 Mo. 208; Reid v. Jordan, 56 Ga. 282. The service 
-n the attorney was sufficient. Stafford v. Brown, 4 Paige 

60. 


Thos. N. Musick for defendant in error. 


Norton, J.—The plaintiff brought suit by attachment 
before a justice, and obtained judgment on the 22nd day 
of March, 1877. The said judgment was rendered on 
publication of notice, without any personal service, and on 
the 2nd day of July, 1877, defendant filed a petition for 
review under sections 457, 458, Revised Statutes; upon the 
the hearing of which, the justice who tried the cause dis- 
missed the petition; whereupon defendant appealed to the 
circuit court of Audrain county, where, on plaintiff’s mo- 
tion, the appeal was dismissed, and from this action of the 
trial court defendant has appealed to this court. 

The controlling question presented by the record is, 
whether the statutory notice required to be given plaintift 
of the presentation of said petition had been given, so as to 
confer jurisdiction on the justice over the person of plaintiff. 
It is provided by the sections of the statute above referred 
to, that in attachment proceedings, where judgment is ren- 
dered against the defendant upon publication of notice, 
without service of a summons or his appearance to the 
action, such defendant shall be allowed two years from the 
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date of the judgment to appear and disprove the debt or 
damages adjudged against him, and that, for that purpose, 
the defendant may petition the court or justice rendering 
the judgment, setting forth the grounds on which he resists 
the demand of the plaintiff, furnishing the plaintiff with a 
copy of the petition fifteen days before the same shall be 
presented, with a written notice indorsed on the copy, of the 
day and place where the petition will be presented. 

The following is the return of the officer serving the 
petition and notice: 


“T hereby certify that I have executed the within 
notice in the county of Audrain, on or about the 19th day 
of June, 1877. By order of Wm. H. Kennan, attorney for 
Singer Manufacturing Company, I left a copy of the within 
notice with Thomas N. Musick, attorney for H. B. Allen, 
at his office in the city of Mexico, Missouri. 

R. B. Hooren, Constable, 8. A. T.” 


“T hereby certify that I have executed the within no- 
tice in the county of Audrain, on or about the 19th day of 
June,1877. By order of Wm. H. Kennan, attorney for the 
Singer Manufacturing Company, I left a true copy of the 
within notice with Mrs. H. B. Allen, she being a member 
of the family over the age of fifteen vears, at the Hardin 
House, a hotel kept by 8. L. Hickerson, in the city of 
Mexico, Missouri, the usual place of abode of the within 
named H. B. Allen, prior to the time he left this State, and 
became a non-resident, or where the said H. B. Allen and 
family boarded. 

R. B. Hooren, Constable, 
Salt River Township, Audrain County, Missouri.” 


It will be obvious that the statute makes no provision 
for constructive service of petition and notice, but seems 
to require that such service shall be a personal service, and 
it has been held in the case of City of St. Louis v. Goebel, 
32 Mo. 295, where an ordinance required that a “party 
shall be served with a notice in writing,” and such notice 
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was served by delivering it to defendant’s wife at his usual 
place of abode, was not such service as required by the 
ordinance, and that a service to be good must be a personal 
service. 

But conceding that the notice and petition in question 
could be constructively served as in case of a summons, 
still the service in this case would be insufiicient in this, 
that it fails to show that a copy of the petition and notice 
was left at the usual place of abode of plaintiff, but on the 
contrary shows that it was left at a place which was not at 
the time of the service, but had been, the usual place of 
abode of plaintiff before he became a non-resident of the 
State, and that at the time of such service plaintiff was 
neither a resident of the county or State. Stewart v. Strin- 
ger, 41 Mo. 400; Hewit v. Weatherby, 57 Mo. 276. 

Besides this, the petition was to be presented on the 
2nd day of July, 1877, and the notice of its presentation 
was given on the 19th day of June,1877. This only shows 
thirteen days notice, when the statute requires fifteen. We 
are of opinion that the appeal was properly dismissed be- 
cause the court had no jurisdiction of the person of 
plaintiff. Judgment affirmed, in which all the judges con- 
eur. 


Tue State er rel. Bartow, Plaintiff in Error, v. Tae Dauias 
County Court. 


1. Railroads: power OF COUNTY COURTS TO SUBSCRIBE STOCK. The act 
of March 23rd, 1861, (Sess. Acts, p. 60,) withdrew the power con- 
ferred on the county courts by the charter of the Laclede & Fort 
Scott Railroad Company, (Sess. Acts 1859-60. p. 434,) to subscribe 
to the stock of that company without first submitting the question 
toa vote of the people. 

Napron anp Hoven, JJ., dissented, holding that both upon a 
true construction of the statutes in question, and upon the princi- 
ple stare decisis, the decision should have been otherwise. A simi- 

lar point was otherwise decided in Smith v. Clark Co., 54 Mo. 58. 
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Error to Dallas Circuit Court——Hon. R. W. Fyann, Judge. 
AFFIRMED. 


This was a proceeding by mandamus to compel the 
county court of Dallas county to provide and set apart 
funds to pay certain coupons held by the relator. The 
coupons were for interest on bonds issued in payment of a 
subscription which had previously been made by the county 
court, on behalf of the county, to the capital stock of the 
Laclede & Fort Scott Railroad Company, without first sub- 
mitting the question to the qualified voters of said county. 
The circuit court refused the mandamus, and the relator 
sued out a writ of error. 


Thos. C. Fletcher for plaintiff in error. 
John P. Ellis for defendant in error. 


Suerwoop, C. J.—The act of March 23rd, 1861, (Sess. 
1860-61, p. 60,) we regard as decisive of this case, so that 
it is unnecessary to pass upon any other point wkich has 
been discussed. Section 2 of that act provides: “It shall 
not be lawful for the county court of any county to sub- 
scribe to the capital stock of any railroad company, unless 
the same has been voted for by a majority of the resident 
voters who shall vote at such election under the provisions 
of this act.” 

Strange as it may appear, that act, though cited by 
counsel, was never discussed until the year 1878, when I 
uudertook to discuss the force and effect of its prohibitory 
provisions in State ex rel. Wilson v. Garroutte, 67 Mo. 445. 
In that case I endeavored to show that that act, by the very 
force of its terms, was applicable to existing charters, as 
well as to those which might subsequently be created; that 
in short, it applied to “ any railroad company,” and that by 
that act it was made a misdemeanor, a penal offense, for 
the “county court of any county ” to subscribe, etc., unless 
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a vote had been first taken, as in that section prescribed. 
I endeavored also to show that even though no prohibitory 
words had been employed in the act, yet the fact that a 
penalty having been provided thereby, (1 Russ. on Crimes, 
p. 45; 1 Wag. Stat., pp. 487, 488, $$ 17, 21, 23,) that this 
of itself implied prohibition, and I cited a number of au- 
thorities supporting that view. Since then, my attention 
has been called to an opinion of this court delivered by 
Mr. Justice Napton, in Downing v. Ringer, 7 Mo. 585, where 
a promissory note given for a town lot before the plat of 
the town was acknowledged, filed, ete., as required by stat- 
ute, was held “ absolutely void,” both at law and in equity, 
even in the hands of a transferee; and the language of 
Lord Holt was in that case, quoted with approval, where he 
says: ‘Every contract made for or about any matter or 
thing which is prohibited, and made unlawful by any stat- 
ute, is a void contract, though the statute itself doth not 
mention that it shall be so, but only inflict a penalty on 
the defaulter; because a penalty implies a prohibition, 
though there are no prohibiting words in the statute.” It 
would appear not unreasonable that the same legal princi- 
ples should govern where a railroad bond was issued con- 
trary to law, as well as where a promissory nofe is executed 
in like disregard of the legislative will. 

It is unnecessary to pursue this subject further. L 
refer for a more extended discussion of it to my opinion in 
the former case, State ex rel. Wilson v. Garroutte, supra. 
Henry and Norton, JJ., while concurring in the majority 
opinion in that case, gave no expression of their views as 
to the force and effect of the act of 1861. Since then they 
have concurred in the views which I heretofore had ex- 
pressed in relation to that act. As the alleged subscription 
to the capital stock of the Laclede & Fort Scott Railroad 
Company was made without first submitting the matter to 
a vote of the people, we must approve the action of the 
circuit court in its denial of a peremptory, and its dismis- 
sal of the alternative writ, and affirm the judgment. Henry 
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and Norton, JJ., concur. Napton and Hoven, JJ., dis- 
sent. 


Hoveu, J., Dissentine.—The charter of the Laclede & 
Fort Scott Railroad Company, granted by act of the legis- 
lature on January 11th, 1860, (Acts 1859-60, p. 434,) au- 
thorized any county to subscribe to its stock and to issue 
bonds in payment thereof, without submitting the question 
to a vote of the people. The general law concerning rail- 
road corporations, in force at that time, was as follows: 
“Tt shall be lawful for the county court of any county, and 
the city couneil of any city, to subscribe to the capital 
stock of any railroad company duly organized under this 
or any other act in this State; and the county court or city 
council subscribing, or proposing to subscribe, to such cap- 
ital stock, may for information, cause an election to be held 
to ascertain the sense of the taxpayers of such county, or 
such city, as to such subscription, and as to whether the same 
shall be paid by issues of county or city bonds, as the case 
may be, or by taxation.” R. 8. 1855, p. 427, § 30. On the 
14th day of January, 1860, three days after the charter 
was granted to the Laclede & Fort Scott Railroad Com- 
pany, an act was passed amending the foregoing section 
of the general law, by substituting for the words “ may for 
information,” the words “shall for information” No one 
has ever pretended that this act in any way affected the 
charter of the Laclede & Fort Scott Railroad Company. 
The two acts, the charter and the amendment of the gen- 
eral law, were passed at the same session, and could well 
stand together. The amendment to the general law fur- 
nished the general rule, and the charter of the Laclede & 
Fort Scott Railroad furnished a special rule or an excep- 
tion. Alexander v. The City of St. Louis, 23 Mo. 483; 
Dwarris on Statutes, 5383. The power to subscribe con- 
tained in the charter, was not made subject to the provisions 
of the general railroad law, as was the case in Leavenworth 
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& Des Moines R. R. Co. v. County Court of Platte Co., 42 
Mo. 171. 

The act of 1861, which, it is claimed, repealed the 
provision in the railroad charter authorizing counties to 
subscribe without a vote of the people, is as follows: 

“An act supplemental to an act entitled ‘an act to 
authorize the formation of railroad associations and to 
regulate the same,’” approved December 13th, 1855. 

Be it enacted by the general assembly of the State of 
Missouri, as follows: 

Section 1. That whenever the county court of any 
county in this State, or the city council of any city, shall 
be satisfied that the citizens of said county or city desire 
to subscribe to the capital stock of any railroad company, 
it shall be the duty of such county court, or city council, 
to order an election to be held in the said county or city 
in accordance with the provisions of the 30th section of 
the above recited act, giving at least thirty days notice of 
the time and place of holding such election, by written or 
printed handbills, posted up in such election precinct, in 
such county or city, by the sheriff or marshal thereof, and 
if a majority of all the resident voters of said county or 
city, who are qualitied to vote for county and State officers, 
and who shall vote at such election, shall cast their votes 
for subscribing said stock, then the county court or city 
council shall subscribe such stock to said road. 

Section 2. It shall not be lawful for the county court 
of any county to subscribe to the capital stock of any rail- 
road company, unless the same has been voted for by a 
majority of the resident voters, who shall vote at such 
election under the provisions of this act. 

Section 3. No person shall be exempt from the pay- 
ment of his pro rata share of any tax levied by the county 
court or city council, because such person shall hold stock 
in such company. This act shall take effect and be in 
force from and after its passage. Approved March 23rd, 
1861.” 
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This is the entire act. It is assumed in the State ex 
rel. Wilson v. Garroutte, 67 Mo. 445, that because this act 
contains prohibitory words, it repealed the special provis- 
ions of the charter of the Laclede & Fort Scott Railroad 
Company. Iam unable to see any ground for this assump- 
tion. The act, it will be observed, has no repealing 
clause, and does not profess to repeal any special law there- 
tofore passed on that subject. It was merely an amend- 
ment of the general law, and the prohibition contained in 
the second section related only to subscriptions provided 
for by the 30th section of the general law as amended by 
the Ist section, and not to subscriptions made under special 
charter provisions. This is obviously the proper and nat- 
ural construction of this act; and the very language of the 
act itself supports this construction. The Ist section is 
but an amplification of the act of January 14th, 1860, and 
authorized subscriptions in all cases, and to any road, 
whenever a majority of the resident voters of the county 
voted therefor. This section does not forbid particular 
railroad companies, thereto duly authorized by act of the 
legislature, from receiving subscriptions without such vote ; 
und it is certainly unnecessary to cite authorities to show 
that a general affirmative authority to any county to sub- 
scribe for the stock of any railroad company, on certain 
conditions, is not inconsistent with, or repugnant to, a 
special authority to subscribe to a particular road without 
conditions. Section 1, therefore, must be held to apply 
only to railroad subscriptions for which no special provis- 
ion had been made in the charters of railroad companies. 
Now, the prohibition contained in the 2nd section is not 
directed against subscriptions authorized by special char- 
ters, but forbids any subscription from being made under 
the Ist section, “ unless,’ in the language of the statute, 
“the same has been voted for by a majority of resident 
voters, who shall vote at such election under the provisions 
of this act.’ The words I have italicized plainly point to 
the subscriptions authorized by the Ist section, as those 
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which come under the prohibition contained in the 2nd 
section. These views are, I think, conclusive of the sub- 
ject. 

But apart from this, every consideration which, in my 
judgment, can induce a court to invoke the doctrine of 
stare decisis, demands that we should adhere to the decision 
of this court in the case of Smith v. Clark County, 54 Mo. 
58. In that case the act of 1861 was relied upon, was ex- 
amined by this court, and was, doubtless, carefully consid- 
ered, and the court decided that it did not effect the repeal 
of the privilege of subscription without a vote of the people 
contained in special charters. In the same case, the same 
question was again considered, on a motion for rehearing, 
and the same conclusion was again reached and was dis- 
tinctly restated in the opinion on the motion. In the 
opinion first delivered, the court, after referring to the sev- 
eral acts above cited and the decisions applicable thereto, 
sail: ‘So that the provisions of the revised code of 1855, 
and the amendatory acts of 1860 and 1861, and the consti- 
tutional prohibition, and the legislative adoption of that 
prohibition immediately after its passage, have been held 
by repeated adjudications, and without any conflicting 
opinions of the court, or any individual judge thereof, so 
far as the reports show, uot to effect the repeal of the priv- 
ilege contained in special charters. That this was under- 
stood to be the law of this State appears also to have been 
recognized by the legislative department of the govern- 
ment, for in 1872 the legislature passed an act entitled “An 
act to repeal certain sectious of law granting to the county 
courts and other corporate bodies the power to subscribe 
stock to railroad companies.” This act was approved Jan- 
uary 30th, 1872, and specifically repeals certain designated 
sections in certain acts particularly specified, and including 
among the twenty or thirty charters enumerated, the char- 
ter of the Alexander & Bloomfield Company. ‘This was, 
or would have been, a mere act of supererogation, if it had 
been understood or supposed that previous legislation on 
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the subject had already effected this object. Thus it will 
be seen that, up to January, 1872, the decisions of the Su- 
preme Court had been acquiesced in, and no doubt acted 
on, by the railroad corporations and the municipal! author- 
ities of various counties, cities and towns, by virtue of the 
provisions in the charters of railroad companies. After 
the acts of 1855, 1860, 1861, 1865, the subject was re- 
guarded as res adjudicata, and upon this view millions of 
dollars have been invested. Whatever, therefore, might 
be the opinion of this court, or of any individual judge, had 
the question come up for examination as an open one, 
we are all of the opinion that it is now too late to disturb 
the received construction.” 

In the opinion on the motion for rehearing, after stat- 
ing that the charter of the company authorized subscriptions 
to be made without a vote of the people, the court said: 
“ The next point was, whether this provision of the char- 
ter had been repealed by any subsequent legislation, or by 
the new constitution of 1865. This point we considered 
settled by repeated decisions of this court, to the effect 
that no subsequent act of the legislature or the constitu- 
tion had repealed that provision in the charter. On the 
faith of these decisions large amounts had been invested, 
and we considered that question had been put at rest, and 
had become a rule of property which we had no right to 
disturb.” 

The effect of the act of 1861, upon special charters 
previously granted, cannot, therefore, be regarded as a new 
question in this court. 

The opinion of Judge Napton in Downing v. Ringer, 
7 Mo. 585, cited in the opinion of the court in this case, 
has no possible relevancy to the point under discussion. 
The question before us now, is not as to the effect of a 
prohibition, but whether there has beeu any prohibition as 
to the subscription in controversy. Iam of opinion that 
the act of 1861 does not repeal the privilege contained in 
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the charter of the Laclede & Fort Scott Railroad Com- 
pany, and in this opinion Judge Napton concurs. 





Brieas, Appellant, v. HoLmstrRone. 


Evidence: EXEMPLIFIED Copy OF PATENT. An exemplification of the 
record of a patent from the United States showing that the patent 
was signed by the President, by his initials, and countersigned by 
the Commissioner of the General Land Office, by his initials, is ad- 
missible in evidence as a copy of the patent. 


Appeal from Hannibal Court of Common Pleas.—Hon. Joun 
T. Repp, Judge. 


REVERSED. 


This was an action of ejectment. Plaintiff offered in 
evidence an exemplified copy of a patent from the United 
States government, which was excluded, and plaintiff took 
a non-suit. 


Ewing & Hough and W. P. Harrison for appellant. 
Thos. H. Bacon and W. M. Boulware for respondent. 


Napton, J.—The only question in this case is as toa 
proper construction of the act of Congress of March 38rd, 
1843. The recent case of MeGarrahan v. Mining Co., 96 
U. 8. 316, is referred to by both parties, and is conclusive 
in this case upon this court. In that the exemplification 
of the record of the patent showed the signature of the 
President in full, but an entire blank was left opposite the 
Recorder of the Land Office. In the present case the sig- 
nature of the President is J. Q. A., and that of the Com- 
missioner of the General Land Office is G. G. The court 
says in the former case, in reference to the act of 1843: 
‘“* This act does not dispense with the signing and counter- 
signing. ‘The record, to prove a valid patent, must still 
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show that those provisions of the law were complied with. 
The names need not be fully inserted in the record, but it 
must appear in some form that the names were actually 
signed to the patent when it issued. If they are partially 
inserted in the record, it will be presumed that they fully 
appeared in the patent; but no such presumption will be 
raised if no signature is shown by the record. Here no 
signature does appear, and consequently none will be pre- 
sumed.” In accordance with these views, the judgment 
of the circuit court must be reversed, since the initials of 
the names of both the President and Commissioner were 
in the exemplification offered, and this case is remanded. 
The other judges concur. 





Faruey v. Tue Sr. Lours, Kansas City & Nortuern Rat.- 
way Company, Appellant. 


Railroad: poOUBLE DAMAGES FOR KILLING OF CATTLE BY COMPANY NOT 
THE OWNER OF THE ROAD. A railroad company which operates its 
trains with its own servants and agents over a part of the road of 
another company, under an arrangement with that company, is lia- 
ble under section 809, Revised Statutes 1879, in double damages for 
the killing, by its trains, of cattle which come on the track in con- 
sequence of the absence of fences. 


Appeal from Jackson Circuit Court—Hon. 8. H. Woopson, 
Judge. 


AFFIRMED. 


Wells H. Blodgett and Prosser Ray for appellant. 


Our statute cannot be so construed as to cast upon the 
defendant the barden of fencing the track owned by an- 
other company, while the company owning that track re- 
mains in the undisputed exercise of its authority and in 
the absolute possession of its own property, and that, too, 
without so much as an averment or the suggestion of a 
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lease or contract giving defendant dominion over the prop- 
erty, other than the mere privilege of moving its cars upon 
the iron rails of the owner. The company which has the 
right and power to fence is alone liable for failure to do so. 
Liddle v. Keokuk, etc., R. R., 23 Iowa 378; Cincinnati, etc., 
R. R. v. Paskins, 36 Ind. 382. 


Dunlap § Freeman for respondent, cited Redfield on 
ap (5 Ed.) top p. 509, § 127, {| 8, note 11; Ib., top 
p. 619, § 142, © 3; Wharton on Negligence, (2 Ed. ) § 901, 
chap. 6; Shearman & Redtield on Negligence, (2 Ed.) p. 
542, chap. 26, § 466, note 5; Toledo, etc., R. R., v. Rumbold, 
40 Ill. 143; Illinois Cent. R. R. Co. v. Kanouse, 39 Ill. 272; 
Clement v. Canfield, 28 Vt. 302; Tracy v. Troy, etc., R. R. 


Co., 38 N. Y. 433; Penn. R. R. Co. v. Sly, 55 Pa. St. 209. 


Suerwoop, C. J.—The petition is as follows: Plaintiff 
states that the defendant is a corporation duly incorporated 
by the laws of the State of Missouri, and, as such, operates 
a railroad known as the St. Louis, Kansas City & Northern 
Railway within the limits of said State. Plaintiff states 
that at a point in the county of Clay, known as Minneville, 
the defendant’s road, as a separate roadway and track, 
ceases, and that from that point to Harlem depot, all in 
Gallatin township, Clay county, Missouri, defendant runs 
its train of cars, managed and directed by its own servants 
and agents,and drawn by theirown engines over the road-bed 
and track of the Hannibal & St. Joseph Railroad Company,by 
an arrangement with said Hannibal & St. Joseph Railroad 
Company for that purpose ; that, during the month of July, 
1876, defendant was running its engines and cars over said 
road-bed and track from Minneville to Harlem under and by 
virtue of such an agreement. Plaintiff further states that 
on or about the 9th day of July, 1876, she was the owner 
and possessor of two cows, to-wit: one large dark-red cow, 
six years old, of the value of $60, and one large pale-red 
cow, with white spots and white back, five years old, and 
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of the value of $50; that, on or about the said 9th day of 
July, 1876, and while the plaintiff was the owner of said 
cows, they were run over and killed about 400 yards east 
of the Harlem depot, being a point on said railroad in the 
township of Gallatin, county of Clay, and State of Mis- 
souri, by the engine and cars of defendant, being then and 
there run and operated on said railroad by the agents, 
servants and employees of said defendant. Plaintiff fur- 
ther states that, at the point on said railroad track where 
said cows went upon the track, and at the point where 
they were run over and killed, as aforesaid, there was and 
is no public crossing of said railroad track and said railroad 
track at said point passes through uninclosed lands, and 
that said railroad track was not and is not inclosed by a 
lawful fence, and that, on account of the absence of such 
fence, said cows went upon said railroad track and were 
killed ; thereby plaintiff has been damaged in the sum of 
$220, being double the value of said cows, for which sum 
of $220 and costs plaintiff asks judgment. 

This petition was held sufficient on a general demur- 
rer, i. e., that the petition did not state facts sufficient to 
constitute a cause of action. Defendant declining to plead 
further, the court proceeded to assess the damages, found 
from the evidence adduced that they were $200, and gave 
judgment accordingly. 

The statute on which this proceeding is based, is as 
follows: “Every railroad corporation formed or to be 
formed in this State, and every corporation formed or to be 
formed under this chapter, or any railroad corporation 
running or operating any railroad in this State, shall 
erect and maintain lawful fences on the sides of the 
road where the same passes through, along or adjoining 
inclosed or cultivated fields or uninclosed lands, * 

* sufficient to prevent horses, cattle, mules and other 
animals from getting on the railroad; and until fences, * 

* as aforesaid, shall be made and maintained, such 

corporation shall be liable in double the amount of all 
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damages which shall be done by its agents, engines or cars 
to horses, cattle, mules or other animals on said road, or 
by reason of any horses, cattle, mules or other animals es- 
caping from or coming upon said lands, fields or inclosures, 
occasioned, in either case, by the failure to construct and 
maintain such fences.” 

It would have been very easy, it would seem, for the 
pleader to have simply followed the language of the stat- 
ute just quoted, and to have stated that defendant was run- 
ning (or was operating) the Hannibal & St. Joseph Railroad 
between the points mentioned in the petition, etc., ete. 
But this he failed to do, and the question arises: Is the 
failure a fatal one? We think not, and for these reasons: 
It is to be observed that under our code, a code which 
seems “adapted, devised and designed” to make poor 
pleaders, it is not at all necessary that the petition should 
state a cause of action, but only “ facts sufficient to consti- 
tute a cause of action.” If the petition, however bung- 
lingly drawn, contain the facts which make a cause of 
action, it is not obnoxious to the attack of a general de- 
niurrer, nor of a motion in arrest, nor of attack in this 
court for the first time. But if the necessary facts are not 
set forth, the objection may be taken here in the first in- 
stance; and is as fatal as the lack of jurisdiction over the 
subject matter of the action, at least so far as bringing about 
a judgment of reversal is concerned. Weil v. Greene Co., 
69 Mo. 281, and cases cited. So that a party gains no ad- 
vantage by a general demurrer which he might not ulti- 
mately gain by a similar objection in this court. This case 
then stands here as if defendant were making objection 
now for the first time to the fundamental sufficiency of the 
petition, and not on the ground of some formal insuffi- 
ciency of its statements. 

Had no demurrer been interposed, and did this case 
come up to us by appeal or writ of error, would we reverse 
the judgment on the face of this petition? Weare not 
prepared to go so fur as that. Literally speakimg, it could 
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scarcely be said that a corporation was “ running” a rail- 
road, so that the expression at best, is but an elliptical, as 
well as colloquial phrase for running cars on a railroad. 
Now, the petition makes use of just such expressions ; for it 
states that “ defendant runs its trains of cars, managed and 
directed by its own servants and agents, and drawn by 
their own engines, over the road-bed and track of the Han- 
nibal & St. Joseph Railroad Company, by an arrangement,” 
ete.; that defendant was so “running its engines and cars 
over said road-bed and track ° * by virtue of 
such an agreement,” when the cows of plaintiff “ were run 
over and killed * * by the engine and cars of 
defendant, being then and there run and operated on said 
railroad by the agents, servants and employees of said de- 
fendant.” If the petition had been drawn up in a more 
condensed form ; had its allegations conformed more nearly 
to the statutory phraseology, and thus have avoided mere 
dilatory objections, when it came to a trial, the plaintiff, in 
order to recovery, would have had to introduce evidence 
in substance similar to the allegations above quoted. Could 
it be doubted that such evidence would be sufficient to 
meet the case set forth in the statute? We think not; 
consequently, we conclude that the petition is not lacking 
in facts that are essential to a cause of action, and so 
afiirm the judgment. All concur. 





Masterson v. THE West Enp Narrow GauGe RarroapD 
Company, Appellant. 


1, Deed: notice oF TITLE: RAILROAD. A railroad company, under 
an unrecorded license from the owner, surveyed, located and partly 
graded its road across a tract of land, and then suspended work. 
The owner afterward executed a mortgage, which covered the strip 
appropriated by the company, to a person who had no actual notice 
of the company’s rights or of the work done. Held, that he was 

not bound by the license. 
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Mortgage: RIGHT AND DUTY OF MORTGAGEE AS TO CONTROL OF 
MORTGAGED PREMISES. Prior to default in the payment of a debt se- 
cured by mortgage, the mortgagee has no right to forbid the mort- 
gageor or his licensee from doing any work on the mortgaged 
premises which will not impair their value as security. But after de- 
fault he may, and under some circumstances equity requires that he 
shall, interfere. Thus, if he knows that a railroad company is 
building its road across the premises, under a parol license or an 
unrecorded deed given by the mortgageor prior to the default, it is 
his duty to notify the company of his rights, and to forbid the 
further prosecution of the work. If he fails to do this, and the 
company afterward makes expenditures upon the work, the license 
of the mortgageor will be held to be his license also. 


bo 


Appeal from St. Louis Court of Appeals.—The case is re- 
ported in 5 Mo. App. 64. 


AFFIRMED. 
Jef}. Chandler for appellant. 


Defendant’s predecessor acquired absolute title to the 
premises in controversy by the license from Gay, the then 
owner. Verbal permission from the owner to a railroad 
company to take land for railroad purposes followed by oc- 
cupation by the company, constitutes complete and absolute 
dedication. 1 Wag. Stat., 326, § 1; Washburn on Ease- 
ments, (3 Ed.) 185. The right that a railroad company 
takes is simply an easement, though expressed to be a fee 
simple; (Kellogg v. Malin, 50 Mo. 496;) and may be ver- 
bally given either at common law or under the statute. 
Washburn on Easements, 179, § 10; Seifert v. Withington, 
63 Mo. 577. <A railroad company cannot condemn when 
verbal assent can be had. Wag. Stat., 326,§1; Lind v. 
Clemens, 44 Mo. 540; Ells v. Pacific R. R. Co., 51 Mo. 200; 
Cunningham v. Pacific R. R. Co., 61 Mo. 35; Han. & St. Jo. 
R. R. Co. v. Muder, 49 Mo. 165; K. C., St. Jo. § C. B. R. 
R. Co v. Campbell, 62 Mo. 585. Therefore, verbal assent 
of the owner becomes a substitute for, and equivalent to a 
condemnation, and vests the same title in the corporation 
that condemnation would. Possession being sufticient to 
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consummate dedication, no ‘notice is necessary, but every 
one is presumed to have notice of a highway. Patterson 
v. Arthurs, 9 Watts 154; Washburn on Easements, 70. 
When a man buys a piece of land with a railroad on it, he 
takes the land cum onere, and cannot recover for the origi- 
nal taking. Hentz v. Long Island R. R. Co., 13 Barb. 646; 
Washburn on Easemeuts, 70; Central R. R. Co. v. Hetfield, 
29 N. J. L. (5 Dutcher) 206. Such incumbrance might be 
a breach of the covenant in the deed against incumbrances, 
but would not aathorize a suit in ejectment. Kellogg v. 
Malin, 50 Mo. 496. But the evidence shows that even 
after plaintiff bought the land he demanded damages for 
the land, and not the land itself. He assented to the land 
being used and demanded instead of the land, money there- 
for, which was and is inconsistent with a claim for the 
land. The slightest assent to the use of the land for a rail- 
road will defeat ejectment. Provolt v. Ch., R. L& P. R. R. 
Co., 57 Mo. 261. 





Leverett Bell and W. B. Thompson for respondent. 


Plaintiff’s record title is complete. He had no actual 
notice of the location, partial construction or existence of 
the railroad across the premises until May 17th, 1875, when 
he first visited the property. The defendant relies upon a 
parol license, an unrecorded right, to defeat the title of 
plaintiff, who is a purchaser for value without actual notice. 
The burden of proof is upon the defendant to establish 
the existence of such a state of facts at the inception of 
plaintiff ’s title in May, 1874, as in law constituted con- 
structive notice to plaintiff of the rights, if any, vested in 
the St. Louis & Florissant Railroad Company by the parol 
license from Gay. It may be conceded that if in May, 
1874, there had been a completed railroad across the prem- 
ises in operation with trains, etc, these facts would have 
constituted actual possession of the premises, under the 
parol license, and would have been constructive notice to 
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plaintiff of the rights of the railroad company. The case 
made by the testimony in this case bears a different aspect. 
Merritt v. N. R. R. Co., 12 Barb. 605. Ejectment is the 
proper remedy. Walker v. R. R. Co., 57 Mo. 275. 


Hoven, J.—This is an action of ejectment to recover 
a strip of ground situated in the city of St. Louis, upon 
which the railroad of defendant is located. 

Both parties claim under William T. Gay. At the 
trial in the circuit court the plaintiff read in evidence a 
deed of trust, dated May 27th, 1874, and recorded May 
29th, 1874, executed by William T. Gay and wife to A. M. 
Britton, trustee, to secure to plaintiff a principal note of 
$29,000, due in five years, and ten semi-annual interest 
notes, all executed and delivered by said Gay to plaintiff, 
and of even date with the deed of trust, conveying a tract 
of land embracing the premises sued for; also the deed of 
William T. Gay and wife, by said trustee, dated June 8th, 
1875, recorded June 9th, 1875, conveying to plaintiff, pur- 
suant to a sale made under said deed of trust, said tract 
of land. Testimony was given by plaintiff tending to show 
“ that he never had actual notice, nor actual knowledge, nor 
actual information, that a railroad had been surveyed, or 
located, or in part or in any manner constructed upon the 
premises sued for, until his first visit to the premises. which 
occurred about three weeks before June 8th, 1875.” The 
value of the monthly rents and profits and the amount of 
damages were established, and plaintiff rested his case. 

The defendant gave in evidence a deed from William 
T. Gay and wife to the St. Louis & Florissant Railroad Com- 
pany, dated September 19th, 1874, recorded September 
23rd, 1874, conveying in consideration of $1, the right of 
way for said railway, along and upon the premises sued 
for ; also documentary evidence showing that the defendant 
had succeeded to the rights of the St. Louis & Florissant 
Railroad Company. Oral evidence was given on defend- 
ant’s behalf tending to show that in 1872 the St. Louis & 
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Florissant Railroad Company surveyed and located its rail- 
road upon the premises sued for with the verbal permission 
of William T. Gay, and subsequently in 1873 the right of 
way across said premises for said railroad was conveyed by 
deed of said Gay to said company; said deed, however, 
was never recorded and was lost, and the deed of Septem- 
ber 19th, 1874, read in evidence, was in lieu thereof. In 
1873 some grading was done by the company along the line 
of the railroad and upon the premises sued for. The work 
was suspended in that year by reason of the panic, and in 
1874 the last work on the road by the St. Louis & Floris- 
sant Railroad Company was performed, and said corpora- 
tion became insolvent, and in January, 1875, its property, 
ete., was sold under a mortgage dated August 20th, 1874, 
and purchased by Lionberger, and by him conveyed to the 
defendant February Ist, 1875, and in 1875 defendant en- 
tered and commenced work upon the premises in question, 
and put in culverts and erected trestle work and finished 
the embankment and laid the iron and ties, so that upon 
May 29th, 1875, the first construction train, and on June 
12th, 1875, the first passenger train passed over the prem- 
ises, and thereafter defendant fenced in the premises. The 
plaintiff never objected to defendant’s operations until 
about a month after the cars commenced rurning, when he 
demanded payment for the land in dispute. 

It does not plainly appear when the road was com- 
pleted so as to be ready for the cars, nor does it appear 
when the default occurred in the payment of the notes 
made by Gay to the plaintiff, for which the land sued for 
was sold by the trustee, Britton. 

The circuit court rendered judgment for the defend- 
ant, which was reversed by the court of appeals, and the 
defendant has appealed to this court. The court of appeals 
held that as the plaintiff took the trust deed without no- 
tice, actual or constructive, of the rights of the Florissant 
Railroad Company, to which the defendant succeeded, he 
was entitled to recover, and that the facts stated in the 
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record did not bring the defendant within the rule laid 
down in Provolt v. Railroad, 57 Mo. 256, and Baker v. Rail- 
road, 57 Mo. 265. In this opinion we fully coneur; but as 
the case is to be retried, we think it proper to add a few 
observations upon the latter point. 

It is very clear that none of the acts done by the 
railroad company upon the land sued for, prior to default 
in the payment of the debt, or interest, secured by the trust 
deed, called for any action on the part of the plaintiff, who 
was the beneficiary in said deed, even if he had known of 
them. Prior to the default of the mortgageor, the mort- 
gagee had no right to forbid the mortgageor or his licensee, 
from doing any work on the mortgaged premises, which 
did not impair the value of the land as security for the 
debt. If it clearly appeared, however, that after the trus- 
tee, by reason of default in the payment of any of the 
interest notes, became entitled to take possession of the land 
for the beneficiary, the defendant’s road was in process of 
construction and not completed, and the plaintiff had 
knowledge that the defendant was building its road under 
a parol license, or an unrecorded deed given or made prior 
to the default, we think it would have been the duty of the 
plaintiff to have notified the defendant that there had been 
a default in the payment of the notes, and that he was en- 
titled to the possession of the land and forbade the further 
prosecution of the work. This duty results, as we think, 
from the nature of the estate of the mortgagee. A mort- 
gage, in this State, is a mere security for the debt, and 
notwithstanding the legal title is nominally in the mort- 
gagee, the mortgageor is still considered the owner and 
entitled to the possession until default. Woods v. Hilder- 
brand, 46 Mo. 284. Such being the law, we do not think it 
- would be equitable to permit a mortgagee to lie by after the 
default of the mortgageor, and see a valuable and costly im- 
provement erected upon the mortgaged premises, by a third 
party, in good faith, under a license from the owner of the 
land, making no objection whatever, and when the structure 
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is completed, deprive such party of its enjoyment. In 
such case, we think the license of the owner should be held 
to be the license also of the mortgagee. 

The judgment of the court of appeals will be affirmed, 
and the cause remanded to the circuit court for a new trial. 
All the judges concur. 





Swope v. LEFFINGWELL et al., Appellants. 


Promissory Note: EFrect OF A STRANGER TAKING UP A NoTE. If one 
not a party to nor liable upon a note takes it up with his own money, 
the transaction will be deemed a purchase. and not a payment, if 
such was the intention of the parties; and this is the rule, what- 
ever may have been the mode adopted of accomplishing the result. 

In this case one H., who had assumed to pay certain notes secured 
by a deed of trust on real estate, in order to prevent a foreclosure, 
procured a bank to take up the notes. The arrangement was that 
the bank should take the note of one B. with the real estate notes 
as collateral security. B. accordingly executed his note and sent it 
to the bank. The holder of the real estate notes also sent them to the 
bank accompanied by a draft on H. for the amount due upon them. 
The bank paid the amount, and took the notes; Held, that the 
transaction amounted to a purchase and not to a payment. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
Noble § Orrick for appellants. 


We claim most confidently that the record discloses 
clearly, that the first note discounted by the Atlas Bank, 
was the note of Bowen alone, and was not indorsed by 
Honoré; that there was no loan to Honoré in fact, form or 
intention; and that neither the Atlas Bank nor Mr. Doane, 
its agent, had any notice that Honoré was under any per- 
sonal liability to pay the Swope notes; and the bank did 
not, in fact, pay the Swope notes, but purchased them. 

To constitute payment something valuable must be 
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delivered by the debtor to the creditor for the purpose of 
extinguishing the debt, and the creditor must receive it for 
same purpose. Pacifie Bank v. Mitchell, 9 Met. 297; Byles 
on Bills, 175; Burr v. Smith, 21 Barb. 262; Chitty on Bills, 
392; Dodge v. Freedman’s S. § T. Co., 93 U. S. 379; Har- 
beck v. Vanderbilt, 20 N. Y. 355; Thompson v. Kellogg, 23 
Mo. 284; Howard v. Jones, 83 Mo. 583; Appleton v. Kennon, 
19 Mo. 637. 

There is another thread to be considered, that, at the 
time of these transactions, one of the Swope notes, in- 
volved, was not due. I[t was a note to the amount of some 
$11,000 or $12,000. It was negotiable paper, and passed 
before its maturity into the custody of the Atlas Bank for 
a valuable consideration. It was unaffected by any equi- 
ties, and whatever conclusion, by any possibility, may be 
reached as to the two matured notes, cannot affect this one 
unmatured. The one note unmatured would be unaffected, 
for Honoré had made no agreement in fact with any one 
to pay it before maturity, and so no notice of any such 
agreement could possibly have come to the Atlas Bank. 
Moreover, the existence of this note thus unmatured is a 
most prominent fact to prove there was no payment or in- 
tended payment. It would have been indeed strange had 
Honoré, who was unable to meet two notes matured, in- 
tended not only to pay these but the third unmatured one 
also; and that the bank should have loaned him the money 
tu do this, and he should have cleaned off so very promptly 
this land, upon which were resting subsequent mortgages 
securing his (Ilonoré’s) own paper to the amount of some 
$36,000. 

The security in the hands of the bank was available 
against the property, even if in form paid, under the circum- 
stances of this case. Wolff v. Walter, 56 Mo. 292; White v. 
Knapp, 8 Paige 173; Hoy v. Bramhall, 19 N. J. Eq. 567; 
Peltz v. Clark, 3 Pet. 482. 


E. B. Sherzer and Glover & Shepley for respondent. 
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If it be admitted that the insurance company intended 
a sale, still that would not make the transaction a sale; for 
it would be a sale to Honoré, a party bound to pay the 
note. It would be not a sale, but a legal satisfaction and 
payment. The company, however, did not intend a sale, 
but a payment, as the letters and contemporaneous memo. 
randa show. It knew that Honoré had assumed the pay- 
ment of the Swope notes. 

The notes were delivered to Honoré or to his use. 
They were attached to a draft drawn upon him as the 
debtor bound in law to pay them. The draft was in the 
full amount, of the notes which were attached to it. By 
paying the draft he became entitled to the notes. As soon 
as he paid the draft, which was the consideration repre- 
sented by the notes, the notes vested in him. As soon as 
they vested in him, they were paid as to this plaintiff. He 
could not sue on themif he retained them. And certainly 
his assignee, with knowledge of payment, could not have 
any greater right than he had. 

As soon as the consideration of the delivery of the 
notes was paid—that is, the draft, the title passed to Ho- 
noré and as against Swope it was extinguished. This was 
Swope’s equity against Honoré and Honore’s transferee. 
Schnake v. Kellogg, 56 Mo. 136; 1 Daniel on Negot. Instr., 
539; Story Promissory Notes, (6 Ed.) 205, 206; MeCube v. 
Swap, 14 Allen 188; Strong v. Converse, 8 Allen 559; Brown 
v. Lapham, 3 Cush. 554; Putnam v. Collamore, 120 Mass. 
454; Carlton v. Jackson, 121 Mass. 592; Russell v. Pistor, 
7 N. Y.171; Smith’s Mere. Law, 318; Wolff v. Walter, 56 
Mo. 292. 

The cashier of tlhe Atlas Bank testifies that the Bowen- 
Honoré note was discounted, and the proceeds of discount 
took up or paid the draft. If this be true—and there can 
be no doubt thereof—then the money was loaned upon the 
Bowen-Houoré note, and the Swope notes were pledged by 
Honoré and Bowen as collateral security, atter they had 
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been taken up by the proceeds of the discount. A discount, 
however, in banking “ex vi termini,” imports and implies 
a loan. Farmers’ etc., Bank v. Baldwin, 4 Cent. Law Jour. 
119; Niagara Co. Bank v. Baker, 15 Ohio St. 69; Fleckner 
v. Bank, 8 Wheat. 338. And the fact that the notes were 
held as collaterals is itself conclusive of aloan. Who was 
the borrower? Certainly not the insurance company. 
Honoré and Bowen were the borrowers of the money paid 
on the discount. 

The fact that the Swope notes were pledged as security 
ot the Bowen-Honoré note, and were purchased at a sale 
under a power in a paper to which they were collateral, is 
conclusive of two things: Ist. That the Atlas Bank did 
not take title from the insurance company as purchaser. 
Its title is declared in the Bowen-Honoré note. The idea 
of a purchase by the bank from the insurance company, is 
excluded by the import of the Bowen-Honoré note dis- 
counted by them without respect to the question whether 
the Swope notes so pledged came from Bowen or from Ho- 
noré, In either case the bank is not a buyer. It is also 
conclusive of the fact that the title to the notes, whether 
pledged to the bank by Honoré or by Bowen, had to come 
from and through Honoré. 

There is but one construction to be placed upon the 
testimony, as contained in the contemporaneous correspond- 
ence of the parties. Throughout, it speaks of payment, 
not sale. 

The notes were acquired by the Atlas Bank as a pledge 
for a loan after two of them were due. They were, there- 
fore, subject to the equities relating to them now claimed 
by plaintiff. 

The question in this case also involves the equities re- 
lating toa mortgage. When the notes were pledged to 
the Atlas Bank, two of them were dishonored paper. The 
deed of trust was also a broken and dishonored security. 
There has been two advertisements under it. 

Doane, agent of the bank, had knowledge of Honore’s 
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relation to the notes, as debtor, having assumed them 
Doane had knowledge of the equity to which the notes 
were subject, whether due or not due, and the bank is 


bound by this knowledge. The bank itself had knowl- 
edge of Honoré’s relation to the notes as debtor. 


Henry, J.—On the 25th day of May, 1872, Logan O. 
Swope was the owner of block 24 of Peter Lindell’s second 
addition to the city of St. Louis, incumbered by a deed of 
trust, by which said block was conveyed to Leflingwell to 
secure three promissory notes executed by said Swope to 
Robert C. Gordon, in the aggregate for the sum of $35,- 
839.95. Each of said notes was dated December 26th, 1871; 
one for $12,586.65, payable December 26th, 1872, one for 
$11,946.65, payable December 26th, 1873, and the other 
for $11,336.65, payable December 26th, 1874. On said 25th 
day of May, 1872, Swope sold and conveyed the said block 
to Henry H. Honoré for $80,000, subject to said trust deed 
to Leftingwell, and, by another agreement in writing of 
that date, Honoré obligated himself to Swope to pay off 
said notes secured by the deed of trust from Swope to Leff- 
ingwell. Honoré on the 27th day of May, 1872, executed 
a deed of trust to Ed. B. Sherzer, conveying said block to 
him in trust to secure two notes executed by said Honoré 
to Audrew McKinley, one for $10,040, the other for $4,000, 
dated 27th day of May, 1872, and payable three years after 
their date, and one for $3,000 to Logan O. Swope of same 
date, and payable three years after its date. This deed of 
trust from Honoré was, by its terms, subject to two prior 
deeds of trust made hy Honoré, one to Edwin Sherzer, 
dated May 25th, 1872, to secure a note of that date for 
$18,500, payable to Swope, three years after its date; the 
other deed of same date to same trustee, to secure a note 
of that date for $11,500, payable to Andrew McKinley, one 
year after its date, who subsequently assigned it to C. T. 
Bowen. 

The notes of Swope to Gordon, by assignment, be- 
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came the property of the St. Louis Life Insurance Com- 
pany. When the tirst two became due the holder caused 
the property to be advertised for sale under the deed of 
trust, but Honoré interposed, and, by paying expenses and 
interest, induced the holder to suspend proceedings, that 
he might get some one to purchase the notes who would 
not force a sale of the property. Tlonoré then opened ne- 
gotiations with John W. Doane, of Chicago, who was 
acting as agent of the Atlas National Bank, of Boston, in 
purchasing commercial and other paper. Doane at first 
declined to purchase the Swope notes, because he had in- 
structions from the Atlas Bank to buy no paper running 
more than four months. It was finally arranged between 
them that Ilonoré was to get C. T. Bowen to execute his 
note for the aggregate amount of the Swope notes, payable 
three months after its date, for discount by the Atlas Na- 
tional Bank, and the Swope notes to be held by Doane as 
collateral security for its payment. This note of Bowen 
was dated in July, and fell due October 19th, 1874, before 
the maturity of the last of the three Swope notes. <A. M. 
Britton, vice-president of the St. Louis Life Insurance 
Company, agreed with Honoré that the Swope notes and 
the deed of trust should be sent to New York with a view 
to the consummation of the arrangement with Doane, and 
through the National Bank of the State of Missouri the 
notes and deed of trust, with a draft on Honoré for the ag- 
gregate of the three notes, were sent to the Bank of Com- 
merce, New York. The notes were indorsed “ without 
recourse in law or equity, W. J. Lewis, President,” as agreed 
by Britton and Ilonoré, and ordered by the executive com- 
mittee of the board of directors of the life insurance 
company. Doane proceeded to New York with Bowen's 
note, having previously telegraphed the Atlas Bank to 
honor his draft for the aggregate amount of the notes, but 
on arriving in New York found that the Bank of Com- 
merce had returned the notes, deed of trust and draft to 
the bank at St. Louis, and informed Honoré of the fact, 
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and subsequently, by request of Doane and Honoré, they 
were sent to the Atlas Bank, which remitted the amount 
to the bank at St. Louis. On the 25th day of June, 1875, 
Logan O. Swope caused the block in controversy to be sold 
under Honoré’s deed of trust to Sherzer, to secure his note 
for part of the purchase money, and Swope purchased the 
property at the price of $22,000, and received a deed from 
Sherzer conveying the property to him. There were sev- 
eral renewals of the Bowen note to the Atlas Bank. Of 
the renewal notes, Bowen was maker and Honoré payee 
and indorser. After the last renewal note became due, the 
Atlas Bank took steps to have the property sold under the 
deed of trust, for the payment of the Bowen note, of which 
it had become the purchaser at a sale made by Doane, who 
held them as collaterals to secure the Bowen note with 
power to sell, ete. 

This suit was instituted to enjoin and restrain said 
bank from proceeding with the sale of the block of land 
in controversy, alleging that the notes had all been paid. 
Swope obtained a decree in his favor in the circuit 
court, which, on appeal to the court of appeals, was af- 
tirmed, and defendants have prosecuted their appeal to this 
court. 

The only question for consideration is, was the trans- 
action between Honoré and Doane and the bank, a pay- 
ment of the Swope notes? That it was the intention of 
Doane and Honoré that the former should purchase, and 
not pay off the notes, the evidence leaves no doubt. If 
Doane intended to pay off the notes, why his precaution to 
ascertain whether they were or not a first lien on the prop- 
erty ? and why so solicitous for the opinion of Mr. Albert 
Todd in regard to the title to the block? All the cireum- 
stances show that it was his purpose, as agent, to make an 
investment for the Atlas Bank, and his positive testimony 
is, that he purchased the notes. That this was also what 
was contemplated by Honoré, is shown by his letters to the 
St. Louis Life Insurance Company, and his conversations 
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with its vice-president, and the final agreement that they 
should be indorsed by the company, without recourse, and 
sent to New York with a view to the consummation of 
the arrangement made by Honoré with Doane. The same 
evidence conclusively shows that this was the understand- 
ing of the insurance company, the owner of the notes. If 
sent to New York for collection, why did they take the 
precaution to indorse them without recourse? Why in- 
dorse them at all? or, if indorsed, why not for collection, 
if payment of notes was expected? It had sent the notes 
and the draft on Honoré with directions to deliver them up 
to the payor of the draft, whether Honoré, or another ; 
and there was no necessity, if nothing but the payment of 
the notes was in view, for any indorsement of the notes 
whatever, even for collection. But Mr. Britton’s testi- 
mony, uncontradicted, is positive, that the notes were sent 
thus indorsed, tirst to New York and then to the Atlas 
Bank at Boston, under the agreement made between Ho- 
noré and the insurance company, through Britton and its 
executive board. This being so, what is there to make the 
transaction a payment, instead of a transfer and sale, of 
the notes ? 

It is contended that the draft for the aggregate amount 
of the notes was drawn on Honoré, who was bound for 
their payment, and, therefore, the payment of the draft 
Was a payment of the notes. The cashier of the Atlas 
Bank testifies that the draft was not paid, but that an 
amount corresponding to the amount of the draft was paid, 
which was the sum total of the notes. He is not contra- 
dicted, although the transaction upon its face bears a dif- 
ferent construction. This, however, is well explained by 
the witness, briefly, in answer to the following interroga- 
tory: ‘ Don’t you think that the cashier of the St. Louis 
Bank, or any other third party, on reading your letter, 
would interpret the words ‘accept for larger amount,’ to 
mean that you had paid the Honoré draft?” Answer. 
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“Knowing nothing about other transactions, I think he 
would.” 

But suppose it is treated as a payment of the Honoré 
draft, does that, in view of all the facts, constitute pay- 
ment of the notes? It is contended that Doane and the 
Atlas Bank had knowledge that, as betwixt him and Swope, 
the Swope notes were Honore’s debt. and he was primarily 
liable to pay it, and that, therefore, the payment of the 
Honoré draft was a payment of the notes. Conceding, 
for the argument, that from these facts, that would be a 
legal conclusion, the facts are not established by the evi- 
dence. Doane testifies, that all he knew of that matter was, 
that Honoré’s conveyance was taken subject to the encum- 
brance of the Swope notes. No witness testifies to the 
contrary. The conveyance, it is true, was subject to the 
encumbrance, and this was expressed in the deed, but that 
did not create a personal obligation on Honoré to pay those 
notes. This is well settled in this State, and we know of 
no text book or adjudged case, that holds otherwise. Zeim 
v. Vogel, 69 Mo. 529: Hoy ev. Bramhall, 19 N. J. Eq. 75. 

The court of appeals, in its opinion, fell into an error 
in stating that the knowledge of his (Honorée’s) position, 
with reference to these notes, was brought home to the 
bank, when with the deed of trust, containing the assump- 
tion of payment by Honoré of the Swope notes and the 
Honoré draft before him, the cashier sat down to fill up 
the blank in the Bowen-Honoré note with the description 
of the collaterals. The only deed then before the cashier 
was the deed of trust trom Swope to Leftingwell, to secure 
the notes in question, and it contained no reference what- 
ever to Honoré’s obligation to pay them, because, at its 
date, there had been no transaction between Swope and 
Honoré. The deed from Swope to Honoré was not betore 
him, nor had he or Doane, or any officer of the bank, ever 
seen it, and if they had, it contained, as we have seen, no 
stipulation binding Honoré, personally, to pay the Swope- 
Gordon notes, so that the only information Doane, or the 
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bank had, was that communicated to Doane by Honoré, 
that his deed was subject to the encumbrance. 

Conceding then that the Honcré draft was paid, as is 
contended, does that, under the circumstances, amount to 
payment of the notes?’ It was the plan adopted by the 
insurance company and Honore to eftect a sale of the notes ; 
Honoré did not raise the money to pay it. lis name was 
not on the first Bowen note. This is the positive testi- 
mony of the cashier of the bank, and the facts, that the 
proceeds of the discount of that note were placed to the 
eredit of Doane on the books of the bank, and the name 
of Hlonoré nowhere occurred on the books are strongly 
corroborative of his statement. It was a clumsy mode of 
accomplishing a very simple result; but the form is not 
to overshadow the substance. It was not a payment of 
the notes by Ilonoré, or any one for him, nor did either 
the holder of the notes, or TTonoré, or Doane, or the bank, 
or any one connected with the transaction intend any such 
thing, or suppose that it had been done. ILonore’s name 
in the draft is of no more slenificance, in the light thrown 
upon the transaction by all the antecedent circumstances, 
than if it had been drawn on John Doe or Richard Roe. 

Considerable stress is laid upon letters written by Ho- 

2ist 1874, he states 
that he “had made arrangements with a party to pay the 


nore to Britton, in one of which, July 
Swope notes;” in another, July 29th, 1874, that he was 
surprised and annoyed by receipt of a telegram ‘saying 
these Swope notes had not been paid ;” but in the letter of 
the 21st day of July he also says: “| had made arrange- 
ments with a party who leit here for New York Sunday to 
pay the Swope notes, but have just received a telegram 
from him that the papers had all been returned to St. Louis. 
I have just telegraphed you as follows: ‘Papers not in 
New York. Party who is to pay them gone to Boston, and 
wants them sent to Atlas National Bank, Boston. Dlease 
doso. Answer.’” Can there be any doubt that the reference 
in this letter is to Doane and the arrangement between 
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them, and that Mr. Britton well understood to what it re- 
ferred? In pursuance of the understanding betwixt him 
and Honoré, and in compliance with the above telegram, 
he sent the papers to the Atlas Bank with the notes in- 
dorsed as we have seen. In Honoré’s letter of the 29th 
day of July, he wrote: “ Nearly two weeks ago I made 
arrangements with Mr. J. W. Doane, of this city, to take 
up the notes, but, when he arrived in New York, found 
that they had been returned to St. Louis, and sent me the 
following telegram: ‘H. H. Honoré, ete. Papers have 
all been returned to St. Louis. Have them forwarded to 
Atlas National Bank, Boston, and I will carry out the con- 
tract.” Again: “Mr. J. W. Doane isone of our largest 
grocers anda man of means and reliability, and he is also 
one of the largest buyers of securities we have, and his fail- 
ure to take up the notes completely mystifies me. [I still 
feel confident that Doane will take the paper.” Evidently 
when he speaks of the “ payment of the notes,” or “taking 
them up,” he does not mean payment of the notes, but 
payment of the amount to the insurance company under 
the arrangement with Doane for the sale of the notes. 

It is alleged in the petition that Bowen was jointly 
concerned with Honoré in the purchase of the block, and 
as between them, was equally bound to pay the Swope 
notes, and for this reason, it is contended, he executed his 
note for discount at the Atlas Bank. There is not a par- 
ticle of testimony to that effect; but on the contrary, 
Bowen testifies positively, that he had no interest whatever 
in that purchase, and that he executed that note in order 
to prevent a sale of the premises under the Swope deed of 
trust, to the sacrifice of his lien for the note assigned to 
him by McKinley. We think the conclusion, from all the 
facts of this case, irresistible, that it was not in the con- 
templation of Honoré, or Doane, or Bowen, or the bank, 
or the insurance company, the holder, that the notes were 
paid, or to be paid, by the transaction betwixt them. 

The authorities are all to the effect that “if money be 
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paid, not by one who is a party to a judgment and liable 
upon it, but by some third person, the judgment will be 
extinguished or not according to the intention of the party 
paying it.” This was the language of Selden, J., in Har- 
beck v. Vanderbilt, 20 N. Y. 398. In that case there was a 
judgment against Jacob Vanderbilt, and Harbeck and five 
others. An execution having been issued to the sheriff of 
Richmond county, in which Jacob Vanderbilt had abund- 
ant property to satisfy it, he, through his attorney, paid to 
plaintiffs in the execution his aliquot share, one-seventh, 
and for the remainder, delivered to the plaintiff in the 
judgment his promissory note, payable four months after 
date, to the order of and indorsed by Cornelius Vanderbilt, 
and simultaneously the attorney took to himself an assign- 
ment of the judgment to be held by him as an indemnity 
to Cornelius Vanderbilt against his liability as indorser of 
the note, and the execution was then withdrawn. Before 
the note became due Cornelius Vanderbilt had another exe- 
cution issued to the sheriff of New York, who was pro- 
ceeding to enforce its collection from the property of 
other of the defendants, who instituted suit to enjoin and 
restrain the sheriff, etc., alleging that the judgment had 
been satistied. The trial court so held, but the court of 
appeals reversed the judgment. Opinions were delivered 
by Gray and Selden, JJ. The former observed that: 
“ Every judgment purchased and paid for, is so far as the 
plaintiffs in it are concerned, paid; but if at the time of 
payment an assignment is made by the plaintiffs to a third 
party for the benefit of one with whose money or credit 
the payment is made, the judgment, although in one sense 
paid, is not satisfied, but remains subsisting and valid, 
until it has answered the purpose for which it was assigned.” 
Jacob Vanderbilt was personally bound for the full amount 
.of the judgment. This was known to the plaintiffs who 
obtained it. He paid one-seventh of the amount in cash, 
and gave his note payable to the order of Cornelius Van- 
derbilt for the balance, which was accepted by the plaint- 
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iffs, and the execution was withdrawn, and the judgment 
assigned to the attorney for the benefit of C. Vanderbiit. 
So far as the plaintiffs in that judgment were concerned, 
it was paid by Jacob Vanderbilt, who was primarily liable 
as maker of the note, and a defendant in the execution. 
Suppose, instead, the arrangement had been that the 
plaintiffs in that judgment should draw on Jacob for the 
amount, to be paid by Cornelius Vanderbilt, who was thus, 
for his security, to have an assignment of the judgment. 
would not this transaction have been the same in substance? 
Instead of paying a draft on Jacob, he indorsed a note 
executed by him, and in that way became liable to pay tie 
amount of that judgment. In equity, form yields to sub- 
stance. The shadow follows the body, not body the 
shadow, and if equity would, on the facts of this case, per- 
mit Logan O. Swope to purchase this property, worth 
nearly $100,000 for less than one-forth of its value, having 
previously received at least $10,000 on the sale to Honoré, 
and hold it discharged of the lien in question, it would 
work an injustice sellom, if ever, resulting from an appli- 
eation of the inflexible rules of the common law. 

The case of White v. Knapp, 8 Paige Ch. 175, we re- 
gard as directly in point. Hinkley had executed a mort- 
gage to a bank on property, which he atterward conveyed 
to Knapp, to whom he obliged himself to pay the incum- 
brance. Knapp subsequently executed a mortgage to 
White of the same property for $1,413.27. In June, 1836, 
the bank demanded of Hinkley the balance due on his 
mortgage, and not having the money, he induced the son 
of the defendant, Thomas, to let him have $380 of his 
father’s money to pay off said mortgage, promising that 
Thomas’ father should have the same security for the money 
that the bank then had, which arrangement the father, 
when informed of it, sanctioned. Hinkley, the debtor, then 
went to the bank with the money thus obtained, together 
with a further sum of his own, and took from the bank an 
assignment of the bond and mortgage to Thomas, to whom 
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they were afterward delivered. The Chancellor, Walworth, 
said: “Upou the facts presented in‘ this case, I should 
have no doubt that the defendant, Thomas, was entitled to 
hold the bond and mortgage as security for the money 
thus advanced by his son, with the interest thereon, even 
if the subsequent mortgage by Knapp to the complainant 
had been given for money advanced at the time and _ not 
merely to secure an antecedent debt.” 

Two respectable courts having decided this cause 
against the defendants, we have given it the consideration, 
which that fact, and the amount and principle involved, 
demanded, and been forced by the evidence, to the conelu- 
sion that the Atlas Bank has, both in law and equity, a 
right to the lien it claims upon the property in question, 
and that the judgment should be reversed and the bill 
dismissed, and, all concurring, it is so adjudged and or- 
dered. 


On Motion Jor Rehearing. 


ITenry, J.—In the view we take of this case, it does 
not matter whether Ionor¢, by stipulation in the deed from 
Swope to him, assumed the payment of the notes in ques- 
tion or not. The authorities cited in the opinion fully sus- 
tain the position, that if the parties to the transaction 
intended a purchase, and not a payment, of the notes, it 
did not amount to a payment, although [Lonoré was per- 
sonally liable to pay them, and the other parties were aware 
of that faet. That purchase, and not payment, was in the 
contemplation of all the parties, we still think clearly es- 
tablished by the evidence. Whether the trust property is 
worth more or less than this court found from the evi- 
dence, is of no consequence, because the right of the Atlas 
Bank to resort to the deed of trust, executed by Swope, 
for satisfaction of the notes, is the same whether the prop- 
erty is worth $100,000 or only $10,000. Counsél allege 
that three contradictory statements, as deductions from the 
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testimony, occur in the opinion delivered, viz: First, 
That Doane purchased the notes of the insurance com- 
pany. Second, That Doane held them as collateral to his 
own debt or note. Third, That Doane held them as col- 
lateral to secure the Bowen note. The first statemeut is 
not to be found in the opinion; and, while the second does 
occur, the contest clearly shows that, by a clerical mistake, 
the name of “ Bowen” was written, when that of Doane 
was intended, and it is surprising that counsel gravely urge 
such a mistake as a reason why a new hearing should be 
granted. 

With regard to the right of the Atlas Bank, under 
the National Banking Act, to buy this paper, it is only 
necessary to say that the judgment of this court, in the 
ease of Matthews v. Skinker, 62 Mo. 329, holding that a 
national bank could not deal in such securities, or avail 
itself of the deed of trust executed to secure them, was 
reversed by the Supreme Court of the United States, and 
we may add, that Matthews v. Skinker was overruled by this 
court before the judgment was reversed by the Supreme 
Court of the United States. Thornton v. The National Ex- 
change Bank, 71 Mo. 221. 

Nothing has been alleged which raises a doubt in our 
minds, that the opinion heretofore delivered is. in accord 
with well established principles of equity, or that our con- 
clusions were not warranted by the evidence. The motion 
is overruled All concur. 
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Soutu PrespyTeRIAN Cuurcu v. Hintze et al., Plaintiffs in 
Error. 


Injunction to Restrain Sale as a Cloud on Plaintiff’s Title. 
Where the title to real estate is vested in one as trustee for another, 
but the trust is not a matter of record, but depends upon facts rest- 
ing largely in parol, injunction will lie on behalf of the beneficiary 
to restrain a sale of the property under an execution against the 
trustee as his individual estate. 


Error to St. Louis Court of Appeals. 
AFFIRMED. 


This was a suit to restrain a sale of real estate on the 
ground that the sale would cast a cloud on plaintiffs’ title. 
The petition alleged that defendant, Hintze, in March, 1876, 
recovered a judgment against defendant, Petticrew; that 
Petticrew was lessee of the real estate, undera lease for 
twenty years; that at the date of the lease the property 
was unimproved; that Petticrew, in connection with the 
Second Presbyterian Church of St. Louis, desired to estab- 
lish in the vicinity where the real estate lies, a Mission 
Sunday School, and applied to the lessor to lease them the 
property, but the lessor refused to give a lease except to an 
individual; that, thereupon, it was agreed that Petticrew 
should take the lease in his own name and hold it for the 
Sunday School, which he engaged to do, and did, he hold- 
ing as trustee merely, and paying nothing, except as he 
contributed with others to the general fund, by which the 
rent had been paid and buildings erected on the land; that 
Petticrew had both orally and in writing, disclaimed hold- 
ing, except as a naked trustee for the Mission Sunday 
School, and, after its incorporation, for the plaintiff. The 
petition described the buildings, which it alleged, were 
costly, and averred that they were built, and the taxes and 
other expenses paid solely by the Mission school, and stated 
that in 1873 the society was incorporated, and the corpora- 
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tion became owner of all the property, ’ Petticrew | continuing 
to hold the legal title. It was averred that defendant, 
Hintze, knew all these facts, yet pretended that the judg- 
ment was a lien on the leasehold property, and had directed 
the sheriff, who was made a defendant, to levy upon and sell 
the leasehold under the execution against Petticrew ; that 
the sheriff had so levied and advertised the leasehold and im- 
provements for sale, as directed, etc. There were also alle- 
gations to the effect that plaintiff would be disturbed in its 
ownership; that the congregation would lose in its strength 
and membership if the sale took place. 

There was a demurrer to the petition, on the ground 
that it failed to state facts sufficient to constitute a cause 
of action, or to show any right to the equitable relief asked. 
The circuit court overruled the demurrer, and the defend- 
ants refusing to answer over, rendered a final decree 
restraining the sale. From this defendants appealed to the 
St. Louis court of appeals, where the decree was affirmed. 


T. Z. Blakeman for plaintitis in error. 


If the allegations of the petition were true, the plaint- 
iff’s remedy at law was adequate, and this action would 
not lie. Story kq. Jur., $$ 33 to 49; Davis vr. Owenby, 14 
Mo. 170; Herman on Executions, § 8384; MeClurg v. Phi- 
lips, 57 Mo. 214; Dunklin Co. v. Clark, 51 Mo. 60; Magquwire 

Tyler, 47 Mo. 115. 


S. M. Breckenridge for defendant in error, cited R. 
S., S 2722; MePike v. Pen, 51 Mo. 033 Holthaus vr. Hornhos- 
tle, 60 Mo. 439. 


Napton, J.—The only question in this case is as to the 
propriety of an injunction which the cireuit court allowed, 
and the court of appeals sanctioned, and we think the re- 
cent decisions of this court justified. The cases on this 
subject are reviewed by this court in Harrington v. Uiter- 
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back, 57 Mo. 519, and on the authority of that case and 
others cited in the opinion, the judgmeut of the court of 
appeals is affirmed. The other judges concur. 


Tue State ex rel. Forp v. Trica. 


Elections: counTy CLERK’s DUTY IN CERTIFYING RETURNS. The clerk 
of the county court must certify to the Secretary of State, the 
vote in the several precincts, as it is certified to him by the judges 
and clerks of election. He has no right to refer to the poll books 
and tally sheets sent in by them, for the purpose of verifying or 
correcting their certificates. If they have made a mistake in cast- 
ing up the votes, the error can only be corrected by the tribunal 
authorized to determine contested. elections. Mayo v. Freeland, 10 
Mo. 629. 


Mandamus 
Peremprory Writ AWARDED. 
R. S. Musser and L. H. Waters tor relator. 


Hoveu, J.—This is an application, at the relation of 
Nicholas Ford, for a mandamus to compel the clerk of the 
county court of Ray county to certify to the Secretary of 
State the vote cast for representative in Congress in Rus- 
se'lville precinet and in Hardin precinet, in said county, on 
the 2nd day of November, 1880, as the same was certified 
to him by the judges and clerks of the election at said 
precinets. The respondent, in his return to the alternative 
writ, states in substance, that the judges and clerks of 
election of Russellville precinct certified on the poll-books 
which were transmitted to him, that James Craig received 
one hundred and fifty. nine votes, and the relator, Nicholas 
Ford, received thirty-five votes for representative in Con- 
gress, but that the tally sheets kept at said precinct, trans- 
mitted with said poll-books and filed therewith, showed 
that said Craig received one hundred and sixty votes, and 
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the said Ford received thirty-five votes, and that by a com- 
parison of the poll-books with the tally sheets so filed, it 
was patent that a mistake had been made in adding the 
votes cast at said precinct, and it was apparent that said 
Craig had received one hundred and sixty votes, and said 
Ford thirty-five votes, and that respondent certified the 
actual vote which it appeared each had received at said 
precinct. The respondent further states that from the cer- 
tificate of the judges and clerks of election at Hardin pre- 
cinct, it appeared that James Craig received one hundred 
and seventy-seven votes, and said Ford eighty-one votes, 
but that the tally sheets accompanying the poll-books trans- 
mitted to him and filed herewith, showed that said Craig 
received one hundred and seventy-eight votes, and that 
said Ford received eighty votes, and that it was apparent 
trom a comparison of said poll-books with the tally sheets 
so filed, that there was an error in the addition of the votes 
cast at said election precinct, and that said Craig had re- 
ceived one hundred and seventy-eight votes, and said Ford 
eighty votes, and that he accordingly certified the vote 
which it appeared each had actually received at said pre- 
cinet. 

From the foregoing facts stated by the respondent, it 
is manifest that he has mistaken his duty aud exceeded 
his authority. That he acted in good faith, we have no 
question. It was simply his duty, however, under the law, 
to certify to the Secretary of State the vote as it was cer- 
tified to him by the judges and clerks of election. This 
has been the uniform rule in this State since the decision 
of this court in Mayo v. Freeland, 10 Mo. 629. If the judges 
und clerks have made mistakes in casting up the votes, the 
error can only be corrected by the tribunal authorized to 
determine contested elections. Muyo v. Freeland, Supra. 
Tally sheets are unknown to the law. They are convenient, 
perhaps necessary for the judges and clerks of election, 
in casting up the votes polled for the several candidates, 
but they are not required to be made, preserved or filed, 
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and if they were, the respondent would have had no right, as 
the law now stands, to refer to them for the purpose of veri- 
fying or correcting the certificates of the judges and clerks. 
Peremptory writ awarded. All the judges concur. 





Mitts, Plaintiff in Error, v. Tuompson. 


Fraudulent Conveyances. The doctrine of the cases of Claflin v. 
Rosenberg, 42 Mo. 439; Wright v. McCormick, 67 Mo. 426, and Stern v. 
Henley, 68 Mo. 262, in relation to fraudulent conveyances, is re-af- 
firmed. 


Error to Cooper Circuit Court.—Hon. G. W. Miuurr, Juage. 
AFFIRMED. 


The plaintiff, Mills, interpleaded in an attachment suit, 
wherein Thompson had caused certain horses to be levied 
on as the property of Samuel and R. E. Maxwell. Mills 
claimed the horses by virtue of an alleged sale from Sam- 
uel Maxwell. On the other hand evidence was offered to 
prove that the sale was to R. E. Maxwell, and the jury so 
found, Plaintiff sued out a writ of error. 


John Cosgrove tor plaintiff in error. 


FE. R. Hayden and J. H. Johnston for defendant in 


error. 


Napton, J.—It is difficult to conjecture why this case 
is brought to this court. The controversy is manifestly one 
of fact and involves only a few dollars, and the jury that 
tried it was infinitely more competent to decide it than 
this court. ‘The instructions given by the court, although 
criticism is made on their phraseology, seem to conform 
substantially to the law as declared by this court in Claflin 
r. Rosenberg, 42 Mo. 439, and followed since up to the latest 
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deci ‘isions in Wright v Me Cormick 7 Mo. 426 aud Ster ne, 
Henley, 68 Mo, 262. 

The instructions present the case fairly to the jury. 
They are as follows: 

5. If the jury should find from the evidence that 
Samuel Maxwell was the owner of the property, and that 
he sold and delivered the property in question to Mills, 
and that Mills took actual possession thereof, and continued 
in possession thereof as against Samuel Maxwell, from 
that time until they were attached, and if the jury further 
finds that Mills let R. E. Maxwell take said team to use 
only as a gratuity or accommodation to the said R. E. Max- 


well, then the possession of said Maxwell at such times as 


he had said team in his possession, was in law the posses- 
sion of Mills, and the jury must find a verdict for the 
plaintiff, Mills. 

6. The jury are instructed, that if they find from the 
evidence in this case, that Mills, at the time he claims to 
have purchased the said horses and other property of Sam- 
uel Maxwell, was a creditor of the said Maxwell, or that 
he, the said Mills, was Samuel Maxwell’s security on a 
note, payable in bank, and, also, another note payable to 
one Ragland ; and, if the jury further find that the sale of 
the property by Maxwell to Mills was made in good faith, 
in payment of an existing debt which Samuel Maxwell 
owed to said Mills, or that the said property was assigned 
and transferred to Mills to indemnify him, as such security, 
as aforesaid, and that upon such sale or transfer, possession 
of the property was given to the said Mills, and that the 
said Mills continued in possession thereof up to the date 
of issuance of the attachment; and that afterward and be- 
fore the issuance of the attachment in this case, the said 
Mills did, in pursuance of his said agreement with Samuel 
Maxwell, pay the debts of Samuel Maxwell, on which he, 
Mills, was security, then the jury are instructed that they 
should find for the plaintiff, Mills. 

7. The jury are instructed that the sale of the horses 
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in controversy, to the plaintiff, Mills, by either Samuel 
Maxwell or R. E. Maxwell, was void as against the defend- 
ant, Thompson, and other creditors, of either the said 
Samuel or R. E. Maxwell; unless it appears from the evi- 
dence that such sale was accompanied by a delivery of the 
horses sold to plaintiff, in a reasonable time, regard being 
had to the situation of said horses as to facility for deliv- 
ery, and that such delivery of the horses was followed by 
an actual, not formal, and continued, not temporary, change 
of possession of said horses, as to Samuel Maxwell, down 
to the time of the levy of the writ of attachment of 
Thompson by the constable; and that such change of pos- 
session was visible, open and notorious; and, unless they 
so find, their verdict must be for the defendant, although 
they find that Mills made the purchase in good faith. 

9. If the jury should find from the evidence that R. 
E. Maxwell acted as the agent of Mills in the purchase of 
the property in question, and that said property was deliv- 
ered into the possession of said Mills by Samuel Maxwell, 
or by his direction, and that the purchase was made by 
Mills, in good faith and for a valuable consideration, and 
that he continued to use the same, and held it out to the 
world as his property, then the jury should find a verdict 
for Mills, unless they shall find the facts to be as stated in 
defendant’s instructions, | 

It is difficult to see how these instructions could be 
more explicit or clear, or how any objections could be made 
to them, especially by the interpleader, Mills. 

The declarations of R. E. Maxwell, while in possession 
of the horses, were given in evidence to contradict his tes- 
timony at the trial, and this is objected to on the ground 
that the horses were previously sold to the interpleader, 
Mills, but that was the very point in dispute, whether such 
sale was bona fide or not. The objection is untenable. The 
judgment is affirmed, with the concurrence of all the 


judges. 
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Attachment: suerirr’s peep. If the affidavit for an attachment is 
not signed by the affiant, the court acquires no jurisdiction, and a 
sheriff’s deed based upon a judgment in the case is a nullity. 

Suerwoop, C. J., and Norton, J., dissent. 


Appeal from Knox Circuit Court.—Ilon. Jno. C. ANDERSON, 
Judge. 


REVERSED. 
W. W. Cover for appellant. 
W. C. Hollister for respondent. 


Napton, J.—This was an action of ejectment. The 
plaintiff bought under a sale on an attachment, and the only 
question upon which our opinion is required is, whether 
an attachment issued without any affidavit is a nullity, or 
is merely an error, not affecting a purchaser in a collateral 
proceeding. This question was discussed and decided in 
the case of Bray v. MceClury, 55 Mo. 128. That case was 
decided by a divided court, the majority of the judges 
holding that an affidavit in conformity to the law was es- 
sential to give the court jurisdiction. In that case there 
was an aflidavit, but it was defective in not stating that 
there was any debt due from the defendant. In the pres- 
ent case there was no affidavit at all, that is, the paper 
described and referred to by the clerk as the one upon 
which the writ of attachment issued, was not signed by 
any one, and was, therefore, no affidavit. We are unable 
to see how any presumption can be entertained against the 
record that there was some other affidavit than the paper 
purporting to be one in the record, and as we concur in 
the opinion then rendered by Judge Adams, the objection 
is a fatal one to plaintiff’s title, without considering the 
other points in the case. Judgment is, therefore, reversed. 




















SuErwoop, C. J., Dissentine.—I will briefly give the 
reasons which prevent me from concurring with the ma- 
jority of my associates in the foregoing opinion. An affi- 


davit is said to be “An oath * * reduced to 
writing, sworn * * to before some officer who 


has authority to administer it.” 1 Bouv. Law Dict., 79; 
1 Tomlin’s Law Dict., 52. And it is not necessary to its 
completeness that the party making should sign it, unless 
the statute expressly require such signature. Drake on 
Attach., § 


v. Robinson, 8 Ia. 318; Hitsman v. Garrard, 16 N. J. L. 124. 
It is the official certificate which gives authenticity to the 
written oath, and not the signature of the affiant. I prove 
this by instancing an affidavit signed by the aftiant, but not 
certified as above indicated. The statute under which the 
attachment proceedings were had, nowhere requires that 
the signature of the aftiant should appear to the affidavit. 
1 R. 8. 1855, p. 239, § 38. Tested by the foregoing consid- 
erations, the alleged affidavit seems to have possessed 
more of the characteristics of an affidavit than my associ- 
ates have been pleased to accord to it. 

Let us try another definition, and thus bring another 
test to bear on the question of the validity of the proceedings 


before us: 


the party deposing, sworn before, and attested by him who 
hath authority to administer the same.” 1 Bac. Ab., 146. 
Accepting this more full definition, we have as the com- 
ponent parts of an affidavit: First, the written oath ; 
Second, the signature of the deponent ; Third, the attesta- 
tion of the administering of the oath by the officer who 
did administer it. According to the definition just quoted, 
if either of the elements above noted be lacking, the afti- 
davit is not complete—is defective; but clearly it is no 
more defective because one of its constituents is wanting 


Judges Hoven and Henry concur. Suerwoop, C. J., avd 
Norton, J., dissent. 
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91; Redus v. Wofford, 4 Sm. & Mar. 579; Bates 


“An affidavit is an oath in writing, signed by 
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than another; no more defective if the signature of depon- 
ent is omitted than if the omission be of the attesting signa- 
ture of the officer. But in the latter case, a case for the 
recovery of specitic personal property—a case where an 
affidavit is just as necessary to put in motion the legal 
machinery, and thus confer jurisdiction, as it is in an attach- 
ment proceeding, it was held that where the justice of the 
peace failed to append his jurat to the affidavit, this should 
have been permitted in the circuit court nunc pro tune. 
Bergesch v. Keevil,19 Mo.127. The court, in that case, evi- 
dently did not regard the written oath, as “no affidavit at 
all,’ but merely as a defective affidavit, one which was sus- 
ceptible of amendment. 

Mr. Justice Napton delivered the opinion of the court 
in Henderson v. Drace, 30 Mo. 358, in which it was held, 
referring to the attachment act then in force, (and in force 
when the proceedings now being questioned were insti- 
tuted,) (1 R. 8. 1855, p. 254, § 53,) that amendments of 
affidavits in attachment proceedings were “ expressly al- 
lowed by the statute.” In Hardin v. Lee, 51 Mo. 241, it 
was the unanimous opinion of this court that: ‘“ Proceed- 
ings which are amendable are not void. The very fact that 
the court can make the amendment shows ex vi termini, 
that the proceedings are merely erroneous or irregular, and 
that the court has jurisdiction.” See that case and authori- 
ties therein cited, and Moore v. Mauck, 79 Ill. 391; Aruse 
v. Wilson, 79 Lil. 233, 614. It cannot be doubted, from an 
examination of the statute and of the authorities cited, that 
the court in which the attachment proceedings were insti- 
tuted, would have permitted the amendment of the affidavit 
by allowing the affiant permission to sign his name thereto 
nune pro tunc. This is certainly good law, if the case of 
Bergesch v. Keevil, supra, is to stand, and the statute in such 
cases made and provided is to be obeyed. And no reason 
founded in principle, can,in my opinion, be shown why an 
affidavit defective in one of its component parts; defective 
(if indeed defective at all) in merely lacking the signature 
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of the affiant, should not be as readily amended, as where 
it lacks the jurat, without which it would possess none of 
the ear-marks of authenticity. For these reasons, I enter- 
tain no doubt that conceding the affidavit defective, still 
being amendable, the proceedings are not void, and the 
court had jurisdiction. 

But aside from the foregoing reasons, there are others 
why the judgment which was recovered, and under which 
the land was sold, should not be held void and subject to 
overthrow by collateral attack, whatever may be thought 
of the validity of the attachment. The suit was com- 
menced by summons, and the attachment was sued out 
pendente lite. The defendant, Campbell, was either served 
or else voluntarily appeared to the suit; he made no ques- 
tion of the right of the court to exercise jurisdiction over 
him by attachment; he filed no motion to quash, but on 
the contrary did file his plea in abatement, which admitted 
the jurisdiction of the court, but denied only the truth of 
the facts set forth in the affidavit. The issue raised by 
Campbell’s plea was found against him, and the suit then 
proceeded to final judgment, which was a general one, and 
bound not only the attached property, but other property 
of the defendant. 1 Wag. Stat., pp. 188, 189, §$ 36, 40. 
In such circumstances as above set forth, it is said that the 
proceedings, however defective the affidavit, will be valid ; 
and the rights thereby acquired will not depend on the at- 
tachment for their validity, but upon the judgment; which 
in such case, cannot be impeached in any collateral pro- 
ceeding. Drake on Attach., § 87; Toland v. Sprague, 12 
Pet. 300; Inman v. Allport, 65 Ill. 540. For these reasons 
I am not in favor of reversing the judgment. Norton, J., 
concurs in this opinion. 
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Tue State v. Gann, Appellant. 


1. Practice, Criminal: 1xstructions. If a jury ina criminal case 
assess against the defendant a punishment authorized by law for the 
crime with which he is charged, it will be no ground for setting 
aside the verdict, that the court in its instructions under-stated the 
maximum punishment permitted, and authorized the jury to im- 
pose other punishments not permitted by law. 





to 


: REASONABLE DOUBT: EVIDENCE. An instruction defined a 
reasonable doubt to be ‘‘a real, substantial and well founded doubt, 
and nota mere possibility that the defendant is innocent ;’’ and 
added that “the testimony of one witness, if true, is sufficient to 


warrant a conviction.” Held, no error. 





: instructions. This court will not reverse a judgment for 
failure of the trial court to give an instruction which is substantially 
embraced in one that is given, or for failure to give an instruction 
calling the special attention of the jury to particular facts in evi- 
dence. 

: EVIDENCE. This court refuses to set aside a verdict as being 
unwarranted by the evidence, although not entirely satisfied of 
its correctness. 





Appeal from Dallas Circuit Court.— Hon. R. W. Fyann, 
Judge. 


AFFIRMED. 
Amos S. Smith for appellant. 
J. L. Smith, Attorney-General, for the State. 


Henry, J.—The defendant was indicted in the Dallas 
circuit court under section 29, page 449, Wagner’s Statutes, 
for shooting at one Peter Looney, and, on a trial at the 
October term, 1879, was found guilty and sentenced to the 
penitentiary for a term of two years, and has brought his 
case here by appeal. The only errors complained of are 
the giving of instructions for the State, and refusing in- 
structions asked for by defendant. 

The first instruction for the State told the jury, if they 
found defendant guilty, as charged in the indictment, they 
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1. practice, crm SHOuld “assess his punishment at not less 
Nat: instructions. than two nor more than five years in the pen- 
itentiary, or by confinement in the county jail not less than 
six months; or, by both a fine not less than $100, and con- 
finement in the county jail not less than six months, or by 
a fine of not less than $100.” § 29, supra. The punish- 
ment prescribed for the crime of which he was accused, is 
“imprisonment in the penitentiary not exceeding ten years,” 
and what the court, in the instruction, declared to be the 
punishment, is that prescribed for the offense defined in 
the 32nd section. The court erred, but the defendant 
should be the Jast person to complain of it. His punish- 
ment, if guilty, under the 29th section, could not have 
been less than two years imprisonment in the penitentiary, 
and might have been ten, while, by the error of the court, 
he might have suffered only imprisonment in the county 
jail, or a fine of $100. It is not an error for which the 
judgment should be reversed, at his instance. The State 
might have complained of the instruction. The case is 
unlike that of the State v. Arter, 65 Mo. 654, in which it 
was held that on the trial of a party for an alleged crime, 
the jury should not be instructed in a manner to warrant 
his conviction of another and different offense. They were 
required in the case at bar to find against him the facts 
constituting the offense with which he was charged, before 
they could convict him, and the only error was, in permit- 
ting them to impose a lighter punishment than the law 
prescribed. If a different punishment than that prescribed 
for the offense, even what would generally be esteemed a 
lighter punishment, had in fact been imposed upon defend- 
ant, a constitutional question not entirely free from diffi- 
culty would have been presented. 

The instruction in regard to a reasonable doubt is also 
complained of, but it seems that the only objection to it is, 
2, —>-:, Teasona- that it is not in the form in which it is gen- 
dence. erally given. There is no prescribed form in 
which it is required to be given. If the substance of the 
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law on the subject is embodied in the instruction, it will be 
sufficient. This one defines a reasonable doubt to be “a 
real, substantial and well founded doubt, and not a mere 
possibility that the defendant is innocent; and that the 
testimony of one witness, if true, is sufficient to warrant a 
conviction.” It is no easy matter to define exactly what is 
a reasonable doubt, but the detinition here given is suffi- 
ciently accurate for all practical purposes, and the declara- 
tion that “the testimony of one witness, if true, is suffi- 
cient to warrant a conviction,” is unquestionably correct, 

Defendant complains of the refusal of the 4th and 6th 
instructions asked in his behalf. The 4th was substantially 
' - instruc. C™Mbraced in others given, and the 6th asked 
=. the court to tell the jury that, in making up 
their verdict, they should take into consideration the tes- 
timony of Peter Looney, as to his relations with the de- 
fendant at the time of the alleged shooting, and the failure 
of the State to prove a malicious feeling, or intent, upon 
the part of defendant toward Peter Looney, together with 
all the facts and circumstances relative to the case. The 
court is not required to embody in an instruction every 
separate fact proved in a case, nor is it proper to do so. 
Every proved fact, and all the evidence tending to prove, 
or disprove, any material allegation, are for the considera- 
tion of the jury; and to single out each fact, and call their 
especial attention to it, would be to impute a degree of 
ignorance to juries which does not exist. 

Nor can we reverse the judgment on the ground that 
the verdict was not warranted by the evidence. We have 
:evidence frequently read evidence much more satis- 
factory of guilt than is contained in this record, and while, 
as jurors, we might have hesitated to find the defendant 
guilty, we cannot interfere with the verdict, when the evi- 
dence for the State, if believed, and no absolutely satisfac- 
tory reason appears why it should not be believed, is 
sufficient to warrant a conviction. The judgment is af- 
firmed. All concur. 
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Tue Strate ex rel. Jordon, Appellant v. Haynes. 


1. Township Organization: purty oF TOWNSHIP TRUSTEE. Under 
the township organization law, (Acts 1873, p. 100, 2 2,) the town- 
ship trustee was but the ministerial officer of the township board 
of directors, and as such, he was bound to pay any warrant legally 
drawn by the board, if he had funds in his hands for the purpose. 





2. : POWER OF TOWNSHIP TO BUILD PUBLIC HALL. The township 
had power under that law to purchase a site and erect upon it a hall 
in which to transact its corporate business. 





: THIS POWER VESTED IN THE BOARD. The power of selecting 
asite and erecting a township hall thereon, was vested in the board 
of directors, and not in the citizens of the township assembled en 
masse. 


Appeal from Vernon Circuit Court.—Hon. Jno. D. PARKINSON, 
Judge. 


REVERSED. 


‘Chis was a proceeding by mandamus to compel re- 
spondent, Haynes, who was trustee and ex-officio treasurer 
of Walker township, Vernon county, to pay relator the 
amount of a certain warrant issued by the board of direc- 
tors of said township. The alternative writ recited in 
substance that the township having no house or place where 
the citizens could assemble or the officers meet to transact 
business, the board of directors, in pursuance of orders or 
resolutions duly entered on its records, had purchased a 
site and erected thereon a building, which was then and 
since its completion had been in the possession, use and 
enjoyment of the officers and citizens of the township, and 
devoted to the ordinary purposes of such a public building; 
that relator’s warrant was for services rendered and mon- 
eys expended in the construction of said building; that 
the board had levied a tax to raise the funds to pay for 
said ground and building; that said tax had been collected, 
and the money was in the hands of respondent as treasurer 
of the township; that relator’s warrant had been presented 
to respondent, but he had refused payment. 
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Respondent moved to quash this writ, on the follow- 
ing grounds: 1. That the township had no power to pur- 
chase a site and erect a township hall; 2. That the writ 
did not show that the township had ever authorized the 
board to buy the site or erect the building; 3. That the 
board had no power to buy the site or erect the building, 
or issue relator’s warrant in payment of the same. This 
motion was sustained, and relator appealed. 


Scott £ Stone for appellant. 
], 


SuEerwoop, C. J.—If the board of directors of Walker 
township had the legal authority to issue the warrant, then 
the trustee of the township, being but the ministerial offi- 
cer thereof, would be bound, having funds in his hands 
raised for that express purpose, to pay the warrant thus 
drawn. State v. Callaway Co., 43 Mo. 228. Section 8, ar- 
ticle 9, page 106, Acts 1873, expressly authorizes such 
board to draw an order (or warrant) on the trustee for the 
amount allowed by them. 


II. 


Was the building of the township hall on real estate 
purchased for that purpose, one of the corporate powers 
conferred on the township by the legislature? With ref- 
erence to that point, the legislature has conferred, among 
others, these powers on the township as a body corporate. 
Acts 1873, pp. 97, 98. ‘To purchase and hold real estate 
within its own limits, for the use of its inhabitants, sub- 
ject to the power of the general assembly; to make such 
contracts, purchase and hold personal property, and so 
much thereof, as may be necessary to the exercise of its 
corporate or administrative power; to make such orders 
for the disposition, regulation or use of its corporate prop- 
erty as may be deemed conducive to the interests of its 
inhabitants.” §1. Again: ‘No township shall possess 
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any corporate powers, except such as are enumerated or 
granted by this act, or shall be specially given by law, or 
shall be necessary to the exercise of the powers so enu- 
merated or granted.” § 2. 

A building suitable for the purposes of township meet- 
ings, as well as for the various officers of the township, 
would seem to be as much a necessity us a similar provision 
for county officers. The legislature certainly never con- 
templated that a township should not possess ordinary 
facilities for the transaction of its corporate business. Will 
it be seriously contended that such business should be 
transacted in the open air? If, as must be admitted from 
the express language of the law, the township has the 
power “to purchase and hold real estate within its own 
limits, for the use of its inhabitants,” to what conceivable 
purpose could such purchase be applied, except for the 
purpose which resulted in the issuance of the warrant in 
controversy ? We are certainly ata loss to conceive of 
any other. In Wisconsin, undera similar statute, it was 
held that: ‘ The public use of the inhabitants demanded 
a sufficient and convenient room for all election and town 
meeting purposes.” Town of Beaver Dam v. Frings, 17 
Wis. 398. From the foregoing considerations and author- 
ity, we take it to be very clear that the purchase of the 
site and the erection of the hall thereon, was abundantly 
authorized. 


IIT. 


The only remaining point requiring discussion is, as to 
whether the powers conferred for the purposes mentioned 
were to be exercised by the citizens of the township assem- 
bled en masse, or by the board of directors. We think by 
the latter. The very name would seem to import as much. 
The directors are the general officers of the township, oe- 
cupying toward it similar relations to those borne by the 
justices of the county court toward the county, and pos- 
sessing also similar powers. The third subdivision of see- 
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tion 1, page 105, makes it the duty of the board “ to levy all 
taxes for township purposes.” We think it has been suffi- 
ciently shown that the purpose for which the warrant was 
drawn was of that nature, and that all warrants were to be 
drawn by the board. What the township charges are for 
which taxes may be levied, are defined by section 5. Among 
others, are these: ‘ Every sum directed to be raised for 
any township purpose.” ‘The moneys authorized to be 
raised by the township board of directors for any township 
purpose.” For like reasons, we entertain no doubt that it 
belonged to the board of directors, and to that board alone, 
to exercise the functions and perform the duties which 
they did exercise and perform in the present instance. 
And these reasons find additional support in the reflection 
that the right to transact any township business, except 
that pertaining to the annual election of township officers, 
is nowhere conferred by the statute, (§ 1, p. 99, Acts 1873, 
and § 4, p. 98, Ib.,) on the citizens of the township as a 
body. In consequence of the above views, we reverse the 
judgment and remand the cause, with directions to pro- 
ceed in conformity hereto. All concur. 





Tue Town or Tipton v. Norman, Appellant. 


1. Municipal Ordinance: work on strexkts. A town charter au- 
thorized the town to require all male citizens between the ages of 
twenty-one and fifty to work on the streets. An ordinance was 
passed by the council imposing this duty only upon those between 
twenty-one and forty-five. Held, that it was not void because it did 
not include those between forty-five and fifty. 





2. : WHAT constiTuTEs. Where the powers conferred upon a 
town are to be exercised by ordinances to be passed by the town 
council, an order or resolution adopted by the council and entered 
on its records, will be, in point of form, a valid exercise of a 
power. 

3. ———: WORK ON STREETS: DELEGATION OF LEGISLATIVE POWER. A town 


charter authorized the town council to require the citizens to work 
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on the streets in such manner as the council might prescribe by or- 
dinance, not exceeding ten days in each year. Held, that it was not 
necessary for the ordinance to fix the precise number of days that 
each man should be required to work; this might be left to the 
overseer of streets, without infringing the rule against the delega- 
tion of legislative power. 

4. : : POWER TO IMPOSE PENALTIES. The power to require 
work to be done upon the streets as by ordinance the council may 
prescribe, implies the power of imposing penalties for a failure to 
work. 





———: RE-ENACTMENT. If an ordinance be re-enacted, but not re- 
published as required by charter, the original ordinance remains in 
force. 
6. Proof of Ordinances. Books which purport to contain the char- 
ter and ordinances of a town and are shown to be in the custody of 
the town clerk, will be received in evidence without further attes- 
tation. 


or 


Appeal from Moniteau Circuit Court—Hon. G. W. MILLER, 
Judge. 


AFFIRMED. 





Draffen § Williams for appellant. | 
G. T. White for respondent. 


Henry, J.—The town of Tipton sued Norman before 
a justice of the peace to recover $3.75, for his refusal to 
work on the streets of the said town, “poe having been 
notified by the overseer of streets to perform said work, 
which refusal, under the ordinance of the town, subjected 
him to the payment of $1.25 for each day that he failed to 
work, as required by the warning. The cause was tried 
before a justice of the peace, and, from a judgment in 
favor of plaintiff, the defendant appealed to the circuit 
court, in which plaintiff again had judgment for $3.75, 
from which the defendant has appealed to this court. 

By the original charter of the town of Tipton, power 
was given to the council to appoint an overseer of streets 
and prescribe his duties and cause all able-bodied men be- 
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tween the ages of twenty-one and forty-five, to work on 
the streets, in such manner as they, by ordinance, might 
prescribe, not exceeding ten days in each year. This act 

yas approved January 10th, 1860. On the 2nd day of 
August, 1866, the council passed the ordinance in question, 
requiring all able-bodied male inhabitants of the town be- 
tween the ages of twenty-one and forty-five, who had 
resided in the town one month, to work on the streets, not 
exceeding ten days in each year, when properly required 
so to do, and providing that any person notified, failing to 
work, should forfeit $1.25 for each day, to be recovered by 
an action before a justice of the peace. Defendant objected 
to this ordinance, that it was adopted before the council 
had authority to pass it, and that it was in conflict with 
the charter. In 1868 the charter was amended so as to 
authorize the council to require all able-bodied men be- 
tween the ages of twenty-one and fifty, to work on the 
streets, and on the 5th day of February, 1872, an ordinance 
was passed by the council re-ordaining the ordinance passed 
in 1866, without amendment, and providing that this re-or- 
daining ordinance should take effect, and be in force, from 
and after its passage and publication. Defendant objected 
to this ordinance that it had not been published at the 
commencement of this suit. The plaintiff read as evidence, 
from the record of the council, the following order, made 
11th day of September, 1876, by the council: “On mo- 
tion, the town overseer of streets was authorized to notify 
all males, subject to be called out to work the streets, to 
be ready to work three days at once.” Defendant’s objec- 
tion to this was, that it was an attempt to do by motion 
what could only be done by ordinance. 

The first point made by appellant is, that the charter 
of 1868 required all male citizens between the ages of 
1. munictpaL orvi- twenty-one and fifty to work on the streets, 
streets. while the ordinance in question imposed the 
duty only on those between twenty-one and forty-five; 
that it “was a tax payable in work, and inasmuch as the 
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ordinance exempted parties who were liable and threw the 
burden on others, it was void.” He cites, in support of 
this proposition, 2 Dillon on Munie. Corp., $$ 604, 622. 
The author does not announce that doctrine, but on the 
contrary, says, that “the grant in the charter of a city, of 
the power to require road labor from all male residents be- 
tween certain ages, is not an infringement of the provision 
of the State constitution which requires that the mode of 
levving a tax shall be by valuation so that every person : 
shall pay a tax in proportion to the value of his prop- 
erty.” If the view contended for by appellant be correct, 
no one of any age, or sex, could be exempted from the 
duty of working on streets. Neither the amended charter 
of 1868, nor the original charter, required the council to 
impose the duty of working the streets on all persons be- 
tween the ages specified therein, but its effect ia to exempt 
from such labor, persons under and over the specified ages, 
( and leave it to the council to determine the class between 
these ages, which shoula perform the labor. 

The position that the ordinance requiring the citizens 
to work, not exceeding ten days, and leaving it to the 
" _. what Overseer to say whether it should be one, or 
constitutes. nine, thus delegating to him a power to be 
exercised by the council, is invalid, because an attempt to 
delegate the power of the council to the overseer, need not 
be noticed further than to observe that, conceding the po- 
sition to be correct, the council did, by an order, which was 
in substance and effect an ordinance, require three days’ 
service of each citizen liable to work, and under this order 
the defendant was notified and refused. 

It is insisted that this motion, or order, is insufficient, 
the charter requiring it to be done by ordinance, and 7hom- 
son v. The City of Boonville, 61 Mo. 282, is relied upon. By 
the charter of the city of Boonville, the mayor and coun- 
cil had power to pass ordinances and among other powers 
conferred was that of regulating, paving and improving 
the streets, by ordinance. The council, without any ordi- 
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nance to authorize it, appointed three of its members to 
change the grade of the street in front of Thomson’s prop- 
erty. This court held that it required the passage of an 
ordinaice to accomplish that object; but the question we 
are now considering was not then before the court, nor is 
there anything in the opinion bearing upon it. By the 
charter of the town of Tipton, all legislative authority was 
vested in thecouncil. Where the power to make ordinances 
and by-laws was general, and no form in which these should 
be enacted or passed was prescribed, it was held that an or- 
dinauce containing a prohibition and annexing a penalty 
was valid, notwithstanding it purported by its terms to be 
a resolution. In substance, it was an ordinance or regula- 
tion, and the form in which it was passed did not make it 
void. First Municipality v. Cutting, 4 La. An. 335, cited in 
Dillon on Muniec. Corp., § 244. 

But we also think the objection to the principal ordi- 
nance untenable. The council had, by that ordinance, in 
3. ——: work on compliance with the charter, fixed the maxi- 
tion of legislative UM number of days for which citizens 
a might be called out to work the streets, and 
the authority given to the street overseer to determine 
when, within the year, and at what place, the ten days or 
less number of days work should be done from time to 
time, was not the delegation of legislative power, but a 
necessary provision for the convenient and proper perform- 
ance of the work contemplated. It could not have been 
intended that every time a sewer, culvert or street in any 
manner needed repair, the overseer should wait for the 
council to pass an ordinance before proceeding to repair 
it, or that on every such occasion the council should meet 
and pass an ordinance fixing the number of days that the 
citizens should be called out to work on such repairs. 

No proof of publication of the ordinance after it was 
re-ordained in 1872, was made. It had been in force and 
the people of the town of Tipton had been working under 
it for ten years, when the defendant’s refusal to work oc- 
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curred, and nearly four years after it was re-ordained. That 
it was when first adopted, properly published is not dis- 
puted, and under the original charter of 1860, the council 
had power to pass it. 

The power to require all able-bodied male inhabitants 
to work the streets in such manner as by ordinance the 
O, anemes spt council might prescribe, implies the power of 
penalties. enforcing that ordinance by the imposition 
of penalties for a failure to discharge the duty imposed. 
An ordinance would be a dead letter, if the corporation 
were left without any power to enforce its observance. 
The amendment of 1868 was a more specific declaration 
of the power, which had been conferred, in general terms, 
by the original charter. 

As no change was made in the ordinance in 1872, but 
it was simply and unnecessarily re-enacted, there was no ne- 
" - reenact. CeS8sity for a republication. “A provision in a 
1 a. statute changing an incorporated town into 
a city, that the existing town ordinances shall remain in full 
force, provided they shall be recorded within four months 
thereafter, is merely directory, and such ordinances are 
valid, though not recorded within the designated period.” 
Dillon on Munic. Corp., § 269. 

The only remaining point which we deem it necessary 
to consider, is the objection made by defendant to the read- 
¢ proor or orm. 4g from the books containing the cbarter 
— and ordinances of said town, the ordinance 
in relation to the street overseer, the ordinance re-enacting 
that ordinance, an ordinance appointing P. P. Williams 
overseer of streets, and the order authorizing the overseer 
to call out all males made liable by the ordinance, to work 
the streets three days. These books of charters and ordi- 

nances were and had been continuously in the custody of 
the town clerk of said town and “are recognized by law 
because they are required to be kept, because the entries 
in them are of public interest and notoriety, and because 
they are made under the sanction of an oath of office, or 
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at least under that of official duty.’ Dillon on Munice. 
Corp., § 484. And when produced from the proper reposi- 
tory, they are received as evidence, without further attes- 
tation. Ib., § 485. The instructions given substantially 
accorded with the views herein expressed, and fully pre- 
sented the law of the case, and as there was no error in 
refusing any of those asked by defendant, the judgment is 
aflirmed. 





ALLEN v. TueE Sr. Lovurs, Iron Mountarn & Soutuern Ratt- 
way Company, Appellant. 


Conversion: EvipeNce. In an action against a corporation for the 
conversion of certain staves, defendant offered evidence that they 
were cut from land owned by the president of the corporation, in 
connection with evidence that the president had directed the taking 
of them. There was no evidence that he had not granted permis- 

/ sion to plaintiffs to cut the staves, and no other evidence that they 
belonged to him. Held, that the offer was properly rejected. 


Appeal from Stoddard Circuit Court—Hon. R. P. Owen, 
Judge. 


AFFIRMED. 


W. R. Donaldson and Thoroughman § Warren tor appel- 
lant. 


Napton, J.—This was asuit against the defendant before 
a justice of the peace for taking some staves belonging to 
plaintiffs, of the value of $50, and a judgment was ren- 
dered before the justice, and subsequently in the circuit 
court for $50. The only point made for the reversal of the 
judgment is the exclusion of evidence offered to prove that 
the staves in question were cut upon defendant’s land. 
This, however, is a mistake. No such offer was made. 
Proof was offered that the land on which the staves were 
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cut belonged to Thos. Allen, and that Thos. Allen was 
president of the corporation defendant. Thos. Allen was 
not the defendant, and hence the case of Pearson v. Inlow, 
20 Mo. 322, is not applicable. The owner of the land, 
where the staves were cut, whether Thos. Allen or another, 
may have granted permission to plaintiffs to cut the staves, 
and Thos. Allen, after the staves were made and piled up 
near the railroad, had no right to order the defendant’s 
agent to take the staves, as there was no evidence what- 
ever that they belonged to him. Judgment affirmed. 








Tue State (¢o the use of St. Louts County v. Bonner et al., 
Appellants. 


Auditor of St. Louis County: scnoors. It was no part of the duty 
of the auditor of St. Louis county to collect the county and town- 
ship school moneys. Acts 1874, pp. 162, 167, 22 69, 86. 

The sureties in his official bond, therefore, could not be held re- 
sponsible for school moneys collected by him and not accounted for. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
H. A. Clover and James B. Goff for appellants. 
Leverett Bell and M. W. Huff for respondent. 


Norton, J.—This suit was commenced in the circuit 
court of St. Louis county to recover the penalty of a bond 
executed by Wm. H. Heath, as auditor of St. Louis county, 
and defendants as his securities. The petition, after alleg- 
ing the title of St. Louis county to the school fund, after 
alleging the election and qualification of Heath as auditor, 
and the execution of the bond sued upon by him and de- 
fendants as sureties, avers that the condition of said bond 
was that “if said Heath shall well and faithfully demean 
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himself in office and perform all the duties of his office 
according to law either now existing or which may here- 
after be enacted, then the said obligation to be void,” 
otherwise to be of full force. The specific breach assigned 
is, that said Heath, as auditor of St. Louis county, from 
August 31st, 1871, to June 26th, 1876, collected and re- 
ceived into his possession, by virtue of his said office, divers 
sums of money for school purposes in said county, and 
constituting the school fund thereof, and the various town- 
ships in said county, aggregating $130,000, which he was 
required by law to pay into the treasury of said county, 
but that he failed to pay said sum into the treasury, and 
converted the same to his own use. On a trial in the cir- 
cuit court, plaintitf obtained judgment, which, on motion 
of defendants, was arrested, and plaintiff declining to plead 
further, judgment was rendered for defendants, which, on 
the appeal of plaintiff to the St. Louis court of appeals, 
was reversed, and the cause is here on the appeal of de- 
fendants. 

The only question presented by the record is, as to the 
sufficiency of the petition. It is contended by defendants 
that it fails to state a cause of action; first, because the 
suit cannot be prosecuted in the name of the State for the 
use of St. Louis county; and second, because it was no 
part of the duty of said Heath, as auditor, to collect the 
school money of the county or townships, or any part 
thereof, and pay the same into the treasury. 

We will first consider the second objection made. Was 
it one of the official duties of Heath, as auditor, to collect 
said school money and pay it into the treasury? It is 
claimed, on the part of the plaintiff, that it was, and this 
claim is based on sections 69 and 86 of the laws of 1874, 
pages 162 and 167. The act in which these sections are 
found is known as the school law, and said section 69 pro- 
vides that “in St. Louis county the duties that devolve 
upon county clerks under this act shall devolve upon the 
auditor,” and section 86 provides that the county clerk 
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“shall collect, or cause to be collected, the fines and pen- 
alties and all other moneys for school purposes in his county 
and pay the same over to the county treasurer on account 
of the public school fund.” In the case of the State ex rel. 
v. Moeller, 48 Mo. 331, which was a suit against the securities 
upon the bond of a county clerk, in which they were sought 
to be made liable because the clerk had collected school 
moneys arising from the proceeds of the sale of swamp 
lands, and failed to pay the same into the treasury, sec- 
tion 86, supra, was before the court for construction, and it 
was expressly held that it imposed no official duty ona 
county clerk to collect and receive school moneys, but only 
the general duty, as the keeper of the public accounts and 
custodian of the evidences of indebtedness, to see that col- 
lections were enforced ; and that the sureties on the bond of 
the clerk were not liable, although he had collected school 
moneys and had not paid the same to the treasurer of the 
county. The case before us falls within the principle of 
the above case, and must be governed by it, and giving 
efficacy to it, without repeating the reasons assigned in the 
opinion for the conclusion reached, we reverse the judg- 
ment of the St. Louis court of appeals, and affirm the 
judgment of the circuit court. This view of the subject 
makes the consideration of the first point presented, as to 
the right of the county to use the name of the State in the 
prosecution of a suit to recover school moneys, wholly un- 
necessary. All the judges concur. 








Ferrers, Appellant, v. Batrp. 


Nunc pro tune Entries. In the absence of anything to show that an 
order or judgment as made by the court was different from that 
actually entered, no correction can be made in the latter by a nunc 
pro tune entry ata subsequent term. A mere erroneous judgment 

cannot be thus corrected. 
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Appeal from Schuyler Circuit Court—Hon. Anprew ELLIson, 
Judge. 


REVERSED. 
Higbee §& Shelton for appellant. 
Hughes § Raley for respondent. 


Henry, J.—Elizabeth Fetters is the widow of the in- 
testate Michael Fetters, who died in December, 1874. On 
March Sth, 1875, the widow filed her petition in the pro- 
bate court of Schuyler county, stating that she had not 
received the $400 worth of property allowed her, as the 
widow, by section 35 Wagner’s Statutes, page 88; that the 
defendant, his administrator, had sold all the personal prop- 
erty of the estate for $1,500, as appeared by his sale bill 
and inventory; and asked for an order upon the admin- 
istrator to pay her $400 in lieu of the property. March 
27th, 1875, said petition was heard, and the court made an 
order of record that the administrator pay to the widow 
$361.25, it being agreed that she had previously received 
$36.75. May 14th, 1877, two years after said order was 
made, the administrator filed his motion in the probate 
court, alleging that the order of March, 1875, was errone- 
ous, irregular and unauthorized by the facts and the law 
of the case, and prayed the court to correct the same, now 
for then, so as to conform to the real truth of the case. 
The court sustained his motion, and an order nune pro tune 
was entered as follows, in substance: It appearing that 
the property mentioned in section 35, Wagner’s Statutes, 
page 88, was not received by the widow, but was sold by the 
administrator, and it also appearing that said widow has re- 
ceived under said section $36.65, it is, therefore, ordered that 
said administrator pay to the widow the proceeds of the 
property mentioned in said section, not to exceed $363.65, 
provided there be that amount ; if not, then whatever he may have 
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of the money mentioned in said section. The italicized por- 
tion of the order indicates the difference between the order 
made March, 1870, and the order of 1877. 
It is not pretended that the order madein March, 1875, 
was not the precise order the court intended to and did 
make. There is nothing of record to show that any other 
order than that was made, or intended by the court, and, 
therefore, there was nothing upon which a nune pro tune 
order could be entered. In 1875, it was found by the 
court, both parties being present, that the administrator 
had in his hands $400 belonging to the estate applicable to 
the satisfaction of the widow’s claim. The matter was 
then adjudicated, and if the administrator did not have it, 
and the court found against him erroneously, he should 
have taken his appeal, but the court could not correct its 
erroneous judgment on the petition of the administrator 
at asubsequent term. The court found in 1875, that he had 
that amount in his hands, belonging to the estate, applica- 
ble to the payment of the widow’s demand. In 1877, when 
it attempted to modify the order made in 1875, it did not 
find that he did not have that amount in March, 1877, but 
made an order that would excuse him from paying the 
amount to the widow, although he may have had it in 1875 
when the order was made, even if in the meantime he had 
squandered or lost it by any mismanagement whatever. 
The probate court erred in making the order in 1877. 
| Whatever error or mistake may have occurred in making 





the order of 1875, it was not in the power of the court to 
A correct it by the order nune pro tune in 1877. It may work 
a hardship on the administrator, but he will have to pay 
the money under the order of March, 1875, and the judg- 
ment is reversed and the cause remanded, to be proceeded 
with as herein indicated. All concur. 
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LanGan, Plaintiff in Error, v. Tue St. Louts, Iron Movuy- 
TAIN & SouTHERN Rartway CoMPANY. 


1. Negligence: coNTRIBUTORY NEGLIGENCE: A CASE FOR THE JURY. 
Plaintiff went to defendant's railway station for the purpose of 
helping to carry a trunk fora friend, who was about to take passage 
on one of defendant’s trains. Having bought a ticket, plaintiff and 
his friend took the trunk toa platform pointed out by the ticket 
agent. There was at that time no train in sight, but one was due 
and expected to arrive at any moment. The view of the track was 
unobstructed as far as a bridge about 400 yards distant in the direc- 
tion from which the train wastocome. Plaintiff and his friend, car- 
rying the trunk between them, were walking in the other direction, 
along the platform when plaintiff was suddenly struck from behind 
and severely injured by the bumper of the engine drawing the ex- 
pected train. The bumper projected eighteen inches over the plat- 
form, which was from five to eight feet wide. There were a number 
of other persons on the platform. The testimony was conflicting as 
to whether a bell was rung or whistle sounded after the train passed 
through the bridge; but it tended to show that the grade from the 
bridge to the platform was an up-grade; that the engine was being 
run at an unusual rate of speed; that the engineer, after crossing 
the bridge, saw the persons on the platform; that he saw plaintiff 
before he was struck, sounded the alarm whistle and reversed the 
engine, but the brakes were not put down; that after being struck, 
plaintiff was carried about eighf feet, when the engine stopped. 
Held, that on this testimony the trial court was warranted in sub- 
mitting to the jury the question whether plaintiff was injured by 
his own fault or that of defendant. 

Negligence is not imputable to a person for failing tu look 

out for danger when under the surrounding circumstances he had 

no reason to suspect any. 





Error to St. Louis Court of Appeals. 
REVERSED. 


Hess & Prescott and Martin § Lackland for plaintift in 
error. 


Taking into consideration the fact that the train was 
not in sight when plaintiff reached the platform, and that 
the engineer ran the train into the station at the rate of 
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twelve or fifteen miles an hour, and at an unusual rate of 
speed, so fast that many of the witnesses, who had often 
seen it come in before, thought that it was not going to 
stop at the station, where a large crowd had gathered, and 
that another train was approaching plaintiff from the oppo- 
site direction, ringing its bell and likely to attract the at- 
tention of persons at the station, and that train being not 
even seen by the engineer and fireman on the locomotive, 
as they testify, and that plaintiff was on the platform, 
where he ought, and was compelled to be, and was seen by 
the engineer in time to have avoided the injury by giving 
the proper signals, if he had been running at an ordinary 
rate of speed, and without his ringing any bell or sound- 
ing any whistle, must certaiuly take the case out of the rale 
of contributory negligence. Maher v. A. § P. R. R. Co., 
64 Mo. 276; Meyer v. Midland, etc., R. R. Co.,.2 Neb. 335; 
Lafayette, ete, R. R. Co. v. Adams, 26 Ind. 76; Moody v. 
Pacific R. R. Co., 688 Mo. 473; Card v. Railroad, 50 Barb. 
39; Detroit, etc., R. R. Co. v. Van Steinburg, 17 Mich. 104; 
P.§ T. R. R. Co. v. Hagan, 47 Pa. St. 244; Railroad Co. 
v. Houston, 95 U.S. 697; Kennayde v. Pac. R. R. Co., 45 
Mo. 261; Liddy v. St. Louis R. R. Co., 40 Mo. 506; Smith 
v. Union Ry. Co., 61 Mo. 588; Burham v. St. DL. & I. M. R. 
R. Co., 56 Mo. 338; Railroad Co. v. Whitton, 13 Wall. 270; 
Beers v. Housatonue R. R. Co., 19 Conn. 566; Park v. 
O’ Brien, 23 Conn. 342; Ernst v. Hudson River R. R. Co., 35 
N. Y. 9; Renwick v. N. Y. C. R. R. Co., 86 N. Y. 1382; 
Beisiegel v. N. Y. C. R. R. Co., 34 N. Y. 622; Brown v. N. 
Y. C. R. R. Co., 32 N. Y. 600. 


Thoroughman & Pike for defendant in error. 


Plaintiff was not entitled to recover on his own testi- 
mony and that of his witnesses. His evidence, and that 
of his witnesses, shows beyond question that he knew that 
the train by which he was injured was due, and that he 
was looking for it to come in every minute, that there was 
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no difficulty in his seeing the train as it approached if he 
had looked, or in hearing itif he had listened; that the track 
was straight, level and unobstructed for nearly a mile 
southward; that it was broad daylight, and that plaintiff’s 
eyesight and hearing were good, and that at the time he 
was struck he was standing with his back to the approach- 
ing train, and so near to the track that he was struck by 
the buffer of the engine. Such evidence of negligence, in 
the nature of an admission on the part of the plaintiff, 
contributing directly to the result, would have justified 
the court in instructing the jury to find for the defendant. 
Maher v. A. § P. R. R. Co., 64 Mo. 267; Galena, ete., R. R. 
Co. v. Loomis, 13 Ill. 548; Chicago, ete., R. R. Co. v. Patchin, 
16 Ill. 198; Galena, etc., R. R. Co. v. Dill, 22 Ill. 264; But- 
terfield v. Railroad Co.,10 Allen 532; Wharton on Negli- 
gence, 382, 383; Bellefontaine R. R. Co. v. Hunter, 33 Ind. 
356; Harlan v. St. L., K. C. g¢ N. Ry. Co., 64 Mo. 480; 
Railroad Co. v. Houston, 95 U.S. 697; 1 Thompson on 
Negligence, 429 (2); Grows v. Maine R. R. Co., 67 Me. 100; 
MeMahon v. Northern, etc., R. R. Co., 39 Md. 438; Lewis v. 
Baltimore, ete., R. R. Co., 38 Md. 588; s.¢, 17 Am. Rep. 
521; Wilds v. Hudson River R. R. Co., 29 N. Y. 315. 


Norton, J.—This suit was instituted in the circuit 
court of St. Louis county for the recovery of damages, 
occasioned by injuries inflicted on plaintiff by the alleged 
negligence and carelessness of defendant, in conducting, 
operating and managing its locomotive engine and train 
of cars, and negligence in not ringing its bell or sounding 
its whistle as they approached the station at which plaintiff 
was struck and injured. The answer of defendant denies 
the allegations of the petition, avers that plaintiff’s injury 
was occasioned by his own negligence, and also pleads a 
release in writing of all claims for damages sustained by 
plaintiff. The replication denies contributory negligence, 
and avers that the release set up in the answer was obtained 
by fraud. On the trial plaintiff obtained judgment for 
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$5,000, from which defendant appealed to the St. Louis 
court of appeals, where the judgment was reversed, and 
from which plaintiff prosecutes his appeal here. 

The chief ground of error relied upon by counsel, 
arises from the action of the court in refusing certain in- 
structions asked by defendant, and in giving others on the 
part of plaintiff, which submitted to the jury the question 
as to whether the injury sued for was occasioned by plaint- 
iff’s own negligence, or that of defendant in operating its 
train. It is insisted that neither of these questions should 
have been submitted to the jury; first, because there was 
no evidence showing negligence on the part of defendant, 
and because the evidence showed that plaintiff’s injury 
was the result of his own carelessness. It, therefore, be- 
comes necessary to consider the evidence, in order to a 
proper determination of the questions thus presented. 

The evidence shows that plaintiff was on a platform 
at Docks Station, in the city of Carondelet, where he had 
gone to assist a friend, who intended taking passage on 
one of defendant’s trains bound north, in carrying his 
trunk; that his friend purchased his ticket at said station, 
and they were directed by the ticket agent to take the 
trunk to the middle platform, from which passengers were 
to enter the train bound north; that at this station there 
were two railroad tracks running north and south; there 
were also two platforms provided, from which passengers 
were to enter trains, one of them being on the east side of 
one of the tracks, and one being between the two tracks, 
the latter being known as the middle platform ; that pas- 
sengers for trains running on the east track entered the 
train from the platform east of the track, and passengers 
for trains running on the west track, entered said train 
from the platform between the two tracks, or the middle 
platform ; that at the south end of the middle platform 
defendant’s road crossed Marceau street in said city ; that 
south of this street, about four hundred yards distant, there 
was a railroad bridge across the river Des Peres, and from 
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this bridge to the station the road was up-grade. The evi- 
dence also tended to show that a person on the platform 
where plaintiff was struck could see the approach of a train 
from the south till it passed through this bridge, and 
that after its passage through it, the view was unob- 
structed from the bridge to the platform, and vice versa; 
that a number of persons were on the platform between 
the two tracks, which was from five to eight feet wide ; 
that plaintiff entered upon it from Marceau street, no train 
being then visible, (although it was then due and expected 
any moment,) and while walking up the platform with his 
back to the south carrying one end of the trunk and his 
friend the other, the train approached the platform from 
the south and struck plaintiff with the bumper of the en- 
gine which extended from its side eighteen inches over the 
platform, knocking him down under the train, occasioning 
such an injury as made it necessary to amputate one of his 
legs. As to whether a bell was rung or whistle sounded 
after the train passed through the bridge, the evidence is 
conflicting, plaintiff’s witnesses testifying that neither was 
done, and defendant’s witnesses testifying that both were 
done. The evidence tended to show that the grade from 
the bridge to the platform was an up-grade; that the en- 
gine was being run at an unusual rate of speed; that the 
engineer, after crossing the bridge, saw the persons on the 
platform; that he saw plaintiff before he was struck, | 
sounded the alarm whistle and reversed the engine, but 
the brakes were not put down; that the person whose duty 
it was to apply the brake, instead of doing so when the 
alarm was sounded, went to the opposite side of the cab, 
and looked out to see what was the matter, when plaintiff 
was struck; that after being strack plaintiff was carried 
about eight feet when the engine stopped. 

We are of the opinion that the above facts, which the 
evidence tended to establish, fully warranted the trial 
court to submit to the jury the question as to whether 
plaintiff was injured by his own fault or that of defendant. 
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The question of contributory negligence is usually one of 
fact to be left to the jury under appropriate instructions. 
Smith v. U. R. R. Co., 61 Mo. 588. 

We have been cited to the case of Maherv. A. § P. 
R. R. Co., 64 Mo. 267, as sustaining defeudant’s objec- 
tions; but we fail to perceive that it is analogous in princi- 
ple to the present case. In that case, Maher, who was 
killed at night by being run over by a train, was on the 
track of the road where he had no right to be, in a state 
of intoxication, and at a place other than a station or pub- 
lic crossing, and where defendant owed him no duty, either 
to ring the bell, sound the whistle or slacken the speed of 
its train; and there was no evidence tending to show that 
those in charge of the train saw Maher before he was struck, 
or that a resort to any of these means, after the discov- 
ery of his danger, would or might have been effectual in 
preventing the injury. In the present case plaintiff was 
not a trespasser on the track, but was on the platform pro- 
vided and designated by the company for the occupancy 
of passengers who desired to enter its trains, and also for 
those carrying the baggage of such passengers, and had a 
right to presume that, so long as he occupied any part of 
the platform, he would be in no danger of being struck 
and run over by an approaching train, there being no evi- 
dence that he was aware of the fact that the bumper of the 
engine extended from the side thereof eighteen inches over 
the track, but, on the contrary, his positive statement that 
he was not aware of such fact. 

As for the case of Maher, a person who is wrongfully 
on the track of a railroad, knowing that a train passing over 
the track would necessarily pass over him, unless he got 
out of the way, who fails to look and listen for a train, in 
case of injury, nothing more appearing, such person would, 
as a matter of law, be declared to be guilty of such con- 
tributory negligence as to prevent a recovery ; bathe the 
case of a passenger awaiting a train on the platform pro- 
vided by the company for his occupancy, the same rule 
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does not obtain, for, being i in a place where he is invited 
to be by the company, he has a right to suppose that he 
will be safe from collision with a train running on the track 
so long as he occupies a place on the platform, and the 
mere fact that plaintiff, while on the platform, did not look 
behind him foran approaching train, cannot be held evidence 
of contributory negligence, any more than the failure of a 
person, struck from behind by a vehicie passing along the 
street of a city and knocked into the street and run over 
by the vehicle, while such person was walking on the side- 
walk adjacent to such street, to look behind him for an ap- 
proaching vehicle, would, as a matter of law, render him 
chargeable with such contributory n egligepce as would 
prevent a recovery for injuries thus received) 

Negligence is not imputable to a persod for failing to \ 
look out for a danger, when, under the surrounding cir- 
cumstances, the person sought to be charged with it had / 
no reason to suspect that danger was to be apprehended. / 

We think there was sufficient evidence of the negli- 
gence of defendant to justify the trial court in submitting 
the question to the jury. It tended to show that there 
was a public street crossing at the south end of the plat- 
form which defendant’s train was approaching, about 500 
yards from the bridge across the river Des Peres; that the 
view from the bridge to the platform was unobstructed ; 
that the engineer saw a number of persons on the plat- 
form; that neither the bell was rung nor whistle sounded 
till a short time before defendant was struck, when an 
alarm was given, after the giving of which the person 
charged with the duty of applying the brake failed to per- 
form that duty, and that the train was running at an unu- 
sual rate of speed. When there is any evidence tending 
to establish a point in dispute, the matter is properly ref:- 
erable to a jury. 

There is nothing in the objection made that the first 
instruction given for plaintiff allowed a recovery for other 
negligence than that averred in the petition. The petition 
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averred that the defendant so negligently and carelessly 
conducted its locomotive, engine and cars in approaching 
the station, that, without fault or carelessness on his part, 
the locomotive ran upon him, injuring him so that he was 
obliged to have one of his legs amputated. The instruction 
told the jury, that if the injury was thus occasioned, using 
the language of the petition averring negligence, they 
should find for plaintiff, thus submitting to them the cause 
of action stated in the petition, and none other. The in- 
structions asked by defendant and refused, were but repe- 
titions of those already given, and as those that were given 
submitted the question of negligence in the most favorable 
light for defendant, the judgment of the St. Louis court 
of appeals will be reversed, and the judgment of the cir- 
cuit court affirmed, with the concurrence of all the judges. 





Tue State v. Swope, Appellant. 


1. Fugitive from Justice: coMPLAINT FOR HIS ARREST, MUST SHOW 
wat. The complaint required by section 5706, Revised Statutes, to 
be filed before a warrant can be issued forthe arrest of a person as 
a fugitive from justice from another state, must show that he has 
been guilty of some crime against the laws of that state: and this 
may be either by direct averment, or by stating facts which con- 
stitute a crime at common law. If there be no direct averment of 
acrime, and the facts stated do not constitute one at common law, 
(as, for example, the obtaining money under false pretenses,) the 
officer acquires no jurisdiction, and his warrant will be void. A 
statement that the act was committed feloniously and against the 
peace and dignity of the state where it occurred, will not be suffi- 
cient. 

2. Recognizance. A recognizance given by one in custody under 
an illegal warrant, is involuntary, and cannot be enforced against 
him or his sureties. 


Appeal from Jackson Criminal Court.—Hon. H. P. Wuire, 
Judge. 


REVERSED. 
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This was a scire facias upon a recognizance. One Lewis 
was arrested and brought before a justice of the peace ona 
charge of being a fugitive from justice from the state of 
Iowa. His hearing was postponed and he gave the recog- 
nizance in question, with defendant, Swope, as his surety. 
He subsequently made default, and the recognizance was 
declared forfeited. This scire facias was issued against de- 
fendant, Swope, and he appeared and demurred to the 
writ. The demurrer was overruled, and final judgment 
entered against him, from which he appealed to this court. 


John W. Beebe for appellant. 


1. The magistrate undertaking to exercise the juris- 
diction conferred by section 5706 must pursue its provisions 
strictly. Jefferson Co. v. Cowan, 54 Mo. 234; Schell v. Le- 
land, 45 Mo 290. 

2. In the case at bar, before the justice could law- 
fully issue a warrant for the arrest of Lewis, it was abso- 
lutely necessary that he should have been informed by way 
of asworn charge of two jurisdictional facts, viz: 1. That 
a person within this State had committed a crime in some 
other state or territory. 2. That such person fled from 
justice. 

Here is no averment that the false pretenses complained 
of constituted a crime in the state of Iowa. The act of 
obtaining money by means of false pretenses, was not in- 
dictable at common law. 2 Wharton’s Crim. Law, 2062; 
Reg. v. Jones, 2 Ld. Raym. 1013. Hence, if the act charged 
in this affidavit is a crime in Iowa, it is by virtue of some 
statute making it such, and the courts of this State cannot 
take judicial notice of such statute if it exists. It was, 
therefore, absolutely essential to the validity of this affi- 
davit, that it should contain a positive averment that the 
act charged was acrime in lowa. Bundy v. Hart, 46 Mo. 
460; Van Vechten v. Hopkins, 5 Johns. 211; Fry v. Bennett, 
5 Sandf. (N. Y.) 65. 
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The word “feloniously,” in the affidavit, and the 
phrase “ against the peace and dignity of the state of Iowa,” 
are not more effective than the innuendo in Bundy v. Hart, 
supra, and cannot be said to supply the place of a fact nec- 
essary to be alleged. Hinch v. State,2 Mo. 158; State vr. 
Helm, 6 Mo. 263; Memphis v. O’ Connor, 53 Mo. 468; State 
v. Joiner, 19 Mo. 224; Stringer v. Davis, 30 Cal. 320; En- 
sign v. Sherman, 13 How. Pr. 37; 1 Estes’ Plead., 128; 1 
Wharton’s Crim. Law, (7 Ed.) p. 402, § 402. 

3. The complaint is, therefore, insufficient to confer 
jurisdiction to issue the warrant. Matter of Heyward, 1 
Sandf. 705; People v. Brady, 56 N. Y.182; Lambert v. Peo- 
ple, 9 Cow. 578; State v. Hufford, 28 Iowa 391; Ex Parte 
Smith, 3 McLean 121; Matter of Fetter, 23 N. J. L. 311; 
Matter of Romains, 23 Cal. 585; Sedgwick on Construction 
of Statutes and Constitutional Law, p. 569; Rover on In- 
ter-State Law, p. 221; Bray v. McClury, 55 Mo. 128. If 
the magistrate failed to acquire jurisdiction, it necessarily 
follows that all the proceedings before him, including the 
taking the recognizance, were coram non judice, and wholly 
void. State v. Randolph, 22 Mo. 474; State v. Ferguson, 50 
Mo. 409; State vr. Woolery, 39 Mo. 525. And to render the 
recognizance valid it must appear affirmatively of record 
that the court, assuming to take it (if of special or limited 
jurisdiction), must not only have had authority to act in 
cases of that kind, but that jurisdiction had been acquired 
in the particular case. Herman on Estoppel, 159. 

4. The defendant is not estopped by having executed 
the recognizance. Consent will not confer jurisdiction 
where the statute, which can alone confer it, has not been 
pursued. State v. Hufford, 28 Iowa 391; Cadwell v. Colgate, 
7 Barb. 253; Broadhead v. McConnell, 3 Barb. 175; Car- 
penter v. Inhabts. of Lathrop, 51 Mo. 483; U. S. v. Horton’s 
Sureties, 2 Dill. 94. 


J. L. Smith, Attorney-General, for the State. 


26-72 
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Suerwoop, C. J.—The only vital question in the case 
before us is, as to the jurisdiction of the justice who issued 
1, FUGITIVE FROM the warrant, upon which Lewis was arrested, 
plaint for his ar- brought before that officer and gave the re- 
what. cognizauce which is the subject of the pres- 
ent proceeding. Section 5706, Revised Statutes 1879, 
provides that: “ Whenever any person, within this State, 
shall be charged on the oath or offirmation of any credible 
witness before any judge or justice of a court of record 
ora justice of the peace, with the commission of any crime 
in any other state or territory of the United States, and 
that he fled from justice, it shall be lawful for the judge 
or justice to issue his warrant tor the apprehension of the 
party charged.” It will be readily seen that in order for 
the magistrate to acquire jurisdiction under the statute just 
quoted, three things are absolutely essential: Ist, That 
there is a person within this State. 2nd, That a eredible 
witness before such magistrate, on oath or aftirmation, 


— 


charge such person with the commission of a crime in an- 
other State; and 3rd, That sach person fled from justice. 
It is only “ whenever” all these essentials concur, that * it 
shall be lawful for the judge or justice to issue his warrant 
for the apprehension of the party charged.” 

In this case the charge is, that Lewis is a fugitive from 
justice, which is tantamount to the statement that ** he fled 
from justice,” but it is nowhere stated in the oath made 
before the magistrate, that Lewis had committed a crime 
in the state of Lowa. It is true that the statement is made 
before the magistrate by the compiainant, that Lewis, in 
the city of Burlington, in that state, did feloniously, ete., 
by certain false pretenses, obtain a large sum of money 
from complainant, against the peace and dignity of the 
state of Lowa; but it is not stated that such acts consti- 
tute a crime under the laws of that state. Thus, one of 
the essentials necessary to confer jurisdiction on the mag- 
istrate was omitted. The obtaining of money under false 
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pretenses was not acrime atcommon law. Regina v. Jones, 
2. Ld. Raym. 1013; 2 Wharton’s Crim. Law, § 1118. If 
the facts sworn to before the magistrate constituted a crime 
at common law, the omission above suggested would be 
obviated, for then we could safely assume that the common 
law of Iowa is the same as that of our own State; Bundy 
v. Hart, 46 Mo. 460, and cases cited., and that a crime was 
charged in consequence of the facts being stated which are 
the constituents of such crime. If however, the alleged 
offense derives its criminality from the statute alone, the 
rule is otherwise ; for we cannot take judicial notice of the 
laws of another state at variance with the common law. 
Johnson v. Dicken, 25 Mo. 580. 

Nor is the charge made before the magistrate aided 
by the word “ feloniously,” or by the words “ against the 
peace and dignity of the state of Iowa.” (See authorities 
cited for defendant.) It is quite obvious from the fore- 
going considerations, that Lewis was charged with no crime 
known to the common law, and none agaiust the state of 
Iowa, of which we can take judicial notice. And it is 
equally obvious that as no crime was charged, the magistrate 
had no authority under the statute above quoted, and that 
is the only source of his authority, to issue his warrant for 
the arrest of Lewis, or to take any ulterior steps; in other 
words, the justice had no jurisdiction. It is a rule of uni- 
versal acceptance that jurisdiction, when limited, must 
affirmatively appear. But when jurisdiction is special in 
its nature and origin; when it has no existence but for the 
occurrence of specific facts; when it is specially bestowed 
by some statutory regulation, then the facts necessary to 
confer the special and exceptional jurisdiction, must aflirm- 
atively appear, or else the acts of even courts of general 
jurisdiction cannot withstand collateral attack. K. C., St. 
Jo. § C. B. R. R. Co. v. Campbell, 62 Mo. 5835. 

As a matter of course, if the justice had no jurisdic- 
tion, and we can presume none, the recognizance taken by 
him for the appearance of Lewis at a future day, can pos- 























404 SUPREME COURT OF MISSOURI, 


Lemoine v. The City of St. Louis. 





sess no binding or obligatory force. This case, is for this 
reason, totally unlike in its incidents, that of State v. Pos- 
ton, 63 Mo. 522, or the more recent one of State v. Millsaps, 
69 Mo. 359, since in those instances the jurisdiction of the 
court in the former, and of the judge in the latter, were 
undoubted, and consequently, the validity of the recogniz- 
ances equally so. The cases cited by counsel for defendant 
abundantly show that where the affidavit for the arrest of 
a party charged as a fugitive from justice is similarly de- 
fective as is the charge in the case before us, that the party 
thus charged is entitled to be released on habeas corpus, on 
the ground that such defect is a fatal one. Now, a party 
under the habeas corpus act is not entitled to his discharge 
for mere irregularity, but only where there is a “ complete 
defect in the proceedings,” i. ¢., a lack of jurisdiction, 
(Hurd on Hab. Corp., 331, et seq, and cases cited; Hr Parte 
Snyder, 64 Mo. 58,) and the authorities cited for defendant 
evidently proceed upon that theory. 

If, as we have seen, the justice had no jurisdiction to 
issue the warrant, nor to take the recognizance, or what 
2. RECoGNIzaNcE. amounts to the same thing, no jurisdiction 
affirmatively appears on the face of his proceedings, the 
giving of the recognizance could not be regarded as volun- 
tary, nor as conferring a jurisdiction not previously pos- 
sessed. State v. Hufford, 28 Iowa 391; U.S. v. Horton’s 
Sureties, 2 Dill. 94. Holding these views, we shall reverse 
the judgment. All concur. 


Lemorne v. THE Crty or St. Louis, Appellant. 


St. Louis City Collector’s Commissizns. An ordinance of the city 
of St. Louis provided that the city collector should receive for his 
services two and one-half per cent on all moneys collected, until 
the amount collected should reach $300,000; three per cent on an 
additional $100,000, and five per cent on all other sums collected in 
each fiscal year, over said amounts. There having been two succes- 
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sive incumbents of the office of city collector during one fiscal year ; 
Held, that in determining the rate at which the commissions of the 
latter incumbent were to be computed, the collections made by his 
predecessor should be taken into account. 





Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Leverett Bell for appellant. 
John G. Chandler for respondent. 


Hoven, J.—One D. T. Wright was collector of the city 
of St. Louis from April 10th, 1875, the beginning of the 
fiscal year, to July 3rd, 1875, and the plaintiff was such 
collector from July 3rd, 1875, to April 10th, 1876, the end 
of the fiscal year. By the revised ordinance of 1871, of 
said city, it was provided that the city collector should 
receive for his services two and one-half per cent on all 
moneys collected, until the amount collected should reach 
$300,000; three per cent on an additional $100,000, and 
five per cent on all other sums collected in each fiscal year, 
over said amounts. The entire collections for the fiscal 
year of 1875-6, amounted to $472,044.60, of which Wright 
collected $129,404.89, and the plaintiff $342,639.71. The 
city paid the plaintiff $8,565.97 for his commissions as col- 
lector, and the present suit is brought to recover a balance 
of $2,301,13, alleged to be due under the ordinance cited, 
op the theory that the plaintiff is entitled to compensation 
for the sums collected by hini at the same rates which 
would have been allowed for said collections, if no change 
had taken place in the person of the collector during the 
fiscal year. The circuit court held that he was so entitled, 
the court of appeals affirmed its judgment, and the de- 
fendant has appealed to this court. 

We are of opinion that the judgment of the court of 
appeals should be affirmed. The evident purpose and 
meaning of the revised ordinance of 1871 was, that the 
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eity should pay a certain per cent of all the moneys re- 
ceived by it through the office of the city collector, during 
any fiscal year, no matter by whom such moneys were 
collected. The very language of the ordinance shows that 
the rate of compensation for collections made is to be 
determined by the amount collected during the entire fis- 
cal year, and there can be no good reason why the city 
should pay less for the collection of its revenue in any 
fiscal year in which there are two incumbents of the office 
of collector than it would pay for the collection of the 
same amount of revenue during a fiscal year in which 
there was but one incumbent. 

Reference has been made to two ordinances, one passed 
in 1875 and one in 1876, which are supposed to repeal by 
implication the provisions of the ordinance of 1871, above 
quoted, but as said provisions are of a general nature and 
under the city charter of 1870, no general or special ordi- 
nance, which is in conflict with a general ordinance of 
prior date, shall go into effect until the prior ordinance, or 
the conflicting parts thereof, are repealed by express terms, 
the provisions of the ordinance of 1871, above cited, were 
not repealed by them. 

We do not think the receipts given by the plaintiff for 
the commissions received by him, conclude him in this 
action. The judgment of the court of appeals will be 
affirmed. All the judges concur. 


Metcuer v. Scruces ef al., Appellants. 


1. Search Warrant,a Protection to Officer Executing it, when. 
If asearch warrant issued by a justice of the peace be regular upon 
its face, it will protect an officer executing it, though the affidavit 
upon which it is founded be not in compliance with the statute. 


2. Affidavit for Appeal Sworn to by Agent. An affidavit for ap- 
peal made by one nota party to the suit, need not show upon its 
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face that the affiant is the appellant’s agent. If this fact appears 

by a deposition read in the case it will be sutflicient. 

3. Measure of Damages for Executing Unlawful Search War- 
rant. The damages for taking property under an unlawful search 
warrant, but without violence, are not to be limited by the value 
of the property. 

4. Practice: perauir. If one of several defendants makes no an- 
swer, either the suit should be dismissed as to him, or a judgment 
should be entered by default. 

Appeal from Cole Circuit Court. — Hox. G. W. MILER, 

Judge. 

REVERSED. 

Mack J. Leaming, Seneca N. Taylor aud B. F. Rex for 
appellants. 

1. The warrant was a complete protection to the con- 
stable. Broom’s Legal Maxims, 95, 100; Buck ev. Colbath, 
3 Wall. 3384; Freeman v. Howe, 24 How. 450; Patten v. 
Weightman, 51 Mo. 432; Milburn v. Gilman, 11 Mo. 65; 
Mayor, etc., v. Opel, 49 Mo. 190; Miller v. Brown, 3 Mo. 
127; Hickman v. Griffin, 6 Mo. 37; Burton v. Sweaney, 4 
Mo.1; 2 Waterman on Trespass, p. 217, § 808; Ib., p. 214; 
Savacool v. Boughton, 5 Wend. 170; Humes v. Taber, 1 R. 
I. 464; Owens v. Starr, 2 Litt. (Ky.) 231. 

2. The damages were excessive. The value of the 
machine was only $50, according to the petition. There 
was no evidence that any damage was done to plaintiff’s 
property, but the testimony was that everything was done 
in a quiet and orderly manner; that Scruggs told plaintiff 
what he had come for, and the plaintiff gave him permis- 
sion to go into his house and get the machine, and told his 
wife to give it to him; and that Scruggs took the machine 
and left. 

J. R. Edwards for respondent. 


1. The affidavit for appeal did not comply with the 
statute. It was not made by the appellant or his agent. 
R. 8., § 3712; Clelland v. Shaw, 51 Mo. 440. 

2. The warrant was no protection to the officer, be- 
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cause it was not founded on a proper affidavit, (R. 8., §§ 
2000, 2001,) and because it did not authorize him to search 
plaintiff’s house. Turner v. Franklin, 29 Mo. 285. 


Henry, J.—This suit was instituted by Melcher in the 
Cole circuit court against the Singer Manfg. Co., Jno. W. 
Scruggs and Charles Eaton, to recover damages for enter- 
ing his house in Jefferson City, and taking and carrying 
away a sewing machine alleged to be of the value of fifty 
dollars, and for breaking doors, making a noise and other- 
wise disturbing the peace of his family. The defendant 
Scruggs’ defense was that he was constable of Jefferson 
township, and without breaking doors, or otherwise dis- 
turbing the family, peaceably entered the house to execute 
a search warrant issued by J. B. McHenry, a justice of the 
peace for said township, commanding search to be made 
in the plaintiff’s house in said township for, and if found, 
seizure of, the sewing machine in question, particularly 
described in said warrant. The answer of the Singer 
Manf. Co. contained a general denial and the following 
special facts: That it*was the owner of the machine in 
question, that it was feloniously embezzled by one Gil- 
more, and that plaintiff received and concealed it in his 
house, and that on request of the company, one Vaughn 
made an affidavit before McHenry, a justice of the peace, 
stating said facts, on which the justice issued a search 
warrant, and that neither said company nor any of its 
agents assisted in the execution of said warrant. Replica- 
tions to these several answers were tiled by plaintiff, deny- 
ing the special facts alleged therein, and on a trial of the 
issues, there was a verdict for plaintiff, and in accordance 
therewith a judgment in his favor for $150, from which 
defendants Scruggs and the company have appealed. 

Eaton filed no answer; but there was no judgment by 
default, or final judgment taken against him, nor was the 
suit dismissed as to him. 

The instructions given by the court were unobjection- 
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able, but one asked by defendant, and refused, should have 
. ssanen wap been given. It was as follows: “The jury 
Tox To orricer are instructed, that if they believe from the 
WHEN. evidence, that defendant Scruggs was acting 
as constable at the time of taking the machine in contro- 
versy, and had a writ, or search warrant, issued by a jus- 
tice of the peace in said Cole county, Missouri, then such 
warrant was a protection and justification to said Scruggs 
for his acts done thereunder, notwithstanding the writ may 
have been irregularly issued.’ There was no evidence that 
Scruggs had been guilty of abusing the process, or that he 
did more than peaceably enter the house and demand the 
machine, which was delivered to him by the plaintiff. The 
only question therefore is whether the warrant was a jus- 
tification for what he did. The affidavit made by Vaughn 
was insufficient to authorize the issuance of a warrant. It 
did not allege that the machine was stolen or embezzled, 
but that on or about the first day of July, 1875, one G. W. 
Gilmore, or some other person unknown, conveyed the 
machine to Melcher, and that it was supposed to be in 
Melcher’s possession, in Jefferson township, Cole county, 
and that the affiant had reasonable grounds to suspect, and 
did suspect, that the same was concealed with Nicholas 
Melcher in said township and county. Upon this the 
warrant issued by the justice of the peace was as 
follows : 
STATE OF MISSOURI, ) 
County or CoLe. j 
The State of Missouri to the Constable of Jefferson township, 
in the county aforesaid, greeting : 

Information having this day been given to James B. 
McHenry, as justice of the peace, within and for Jefferson 
township, in the county of Cole, by W. R. Vaughn, special 
agent of the Singer Manufacturing Company, of 404 North 
Fifth street, St. Louis, Missouri, that the following Singer 
sewing machine, No. 1,092,558, the property of said com- 


- $s. Search Warrant. 
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pany, that is to say, was on or about the first day of July, 
1875, by G. W. Gilmore, or some person unknown to them, 
conveyed and concealed in the house of Nicholas Melcher, 
in the county aforesaid, and in the city of Jefferson. And 
the said W. R. Vaughn, special agent the Singer Manufac- 
turing Company, of No. 404 North Fifth street, St. Louis, 
has reasonable grounds to suspect, and does suspect, that 
the said Singer sewing machine 1,092,558 is concealed on 
the said premises of Nicholas Melcher, at Jefferson City, in 
the township and county aforesaid. These are, therefore, to 
command in the day time, and into the place of conceal- 
ment in the township and county aforesaid, and there dili- 
U gently search for the said sewing machine 1,092,558, and 
if the same be found, or any part thereof, to bring such as 
may be found before said justice, in the township and 
county aforesaid, without delay, to be disposed of there 
according to law, and have you then and there this writ. 
Witness, my siguature, this 21st day of March, 1876. 
James B. McHenry, 
Justice of the Peace. 


Section 1, Wagner’s Statutes, 1116, is as follows: 
*“ Upon complaint being made, on oath, to any officer au- 
thorized to issue process for the apprehension of offenders, 
that any personal property has been stolen, or embezzled, 
and that the complainant suspects that such property is 
concealed in any particular place or house, if such magis- 
trate be satisfied that there is reasonable ground for such 
suspicion, he shall issue a warrant to search for such prop- 
erty.” Section 2 provides that the warrant shall be directed 
to the sheriff of the county, or any constable of the town- 
ship, and commaud him to search the place where such 
property is suspected to be concealed, in the day time, des- 
ignating the place and particularly describing the prop- 
erty. 

The doctrine announced in Savacool v. Boughton, 5 
Wend. 173, that “if a mere ministerial officer executes any 
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process, upon the face of which it appears that the court 
which issued it had not jurisdiction of the subject matter, 
or of the person against whom it is directed, such process 
will afford him no protection for acts done under it,” has 
been so often approved by this court, that it may be re- 
garded as well established here. In the case of Milburn v. 
Gilman, 11 Mo. 68, in a separate concurring opinion, Nap- 
ton, J., held that an order of sale of a steamboat, which 
had been bonded, and, therefore, discharged from the juris- 
diction of the court, the facts appearing upon the face of 
the order, would wot protect the sheriff, and observed that: 
“The sheriff is bound to know the law; he is, therefore, 
to take notice that he has a valid writ.” The majority of 
the court decided that the sheriff could justify under the 
order on the ground that: “It emanated from a court of 
general jurisdiction, having cognizance both of the matter 
and the person,” and although erroneous, he was bound 
to execute it, and being thus bound, he could not be liable 
in trespass. It is well settled law, that when the court or 
justice of the peace has jurisdiction of the subject matter, 
the officer to whom the process of the court is directed, is 
not bound to examine into the validity of such process. 
Miller v. Brown, 3 Mo. 131; Higdon v. Conway, 12 Mo. 
295. “It is sufficient that the execution is regular on its 
face and emanates from a court having jurisdiction of the 
subject.” In Howard v. Clark, 43 Mo. 348, Bliss, J., deliv- 
ering the opinion of the court, said: “If the court had 
no jurisdiction over the subject matter, the officer is sup- 
posed to know it; and an execution issued upon such judg- 
ment is no protection to him. It is his duty to refuse to 
serve it. Butif the court has jurisdiction over the subject 
matter, and has only failed to obtain jurisdiction of the 
person, an execution will protect the officer, provided the 
fuilure does not appear upon the process in his hands.” 
Whether a case presents a want of jurisdiction or an 
irregular process or writ, is often a question of some diffi- 
culty. It is difficult to announce a rule on the subject of 
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easy application in all cases, but in Savacool v. Boughton, 
supra, the doctrine is as explicitly stated as is possible in 
a general proposition. In the case at bar the justice had 
jurisdiction over the subject matter. He was authorized 
to issue search warrants, on affidavit filed, and whether the 
affidavit filed was sufficient, or insufficient, is not a matter 
for the consideration of the ministerial officer to whom 
the warrant is directed. In Sandford v. Nichols, 13 Mass. 
288, which was an action of trespass, in which the defend- 
ants relied as a defense upon a search warrant, issued by 
a justice of the peace, Parker, C. J., foe the court, said: 
“We think that the defendants could have justified the 
acts complained of, by showing a regular warrant from a 
magistrate having jurisdiction over the subject, without 
showing that it was founded upon a complaint under oath. 
It will not do to require of executive officers, before they 
shall be held to obey the precepts directed to them, that 
they shall have evidence of the regularity of the proceed- 
ings of the tribunal which commands the duty. * * 

* It is a general and known principle that execu- 
tive officers, obliged by law to serve legal writs and proc- 
esses, are protected in the rightful discharge of their 
duty, if those precepts are sufficient in point of form and 
issue from a court or magistrate having jurisdiction of the 
subject matter. If such a magistrate shall proceed unlaw- 
fully in issuing the process, he and not the executive 
officer will be liable for the injury consequent upon the 
act.’ See also Taylor v. Alexander, 6 Ohio 147; Bogan v. 
Stoutenburgh, 7 Ohio, 2 pt. 133; Davis v. Bush, 4 Black- 
ford 330. These cases are in accord with Sandford v. 
Nichols, 13 Mass. 288. 

By the search warrant in the case under consideration, 
the officer is commanded to enter the house of Nicholas 
Melcher, in the City of Jefferson, and county of Cole, and 
search for, and if found, seize a Singer sewing machine, No. 
1092588, which was an accurate description of the property. 
It does not purport to set out the affidavit filed, but states 
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that information had been given to the justice by Vaughn, 
special agent of the Singer Manufacturing Company, that 
said machine was, on or about the 1st day of July, 1875, 
by W. G. Gilmore, or some person unknown to him, con- 
veyed and concealed in the house of the plaintiff. It was 
not the duty of the constable to go behind the warrant to 
inquire whether a proper or any affidavit had been filed. 
It was a search warrant, issued by a justice of the peace, 
who had jurisdiction over the subject matter, and as there 

ras nothing on the face of the warrant to show that it had 
been improperly issued, it was a protection to him in the 
proper execution of the process. 

It is insisted that the appeal was not properly allowed, 
because it does not appear that the Singer company, or 
2. AFFIDAVIT. FOR Scruggs, or any agent of either, made the 
BY AGENT. affidavit for an appeal. The aftidavit was 
made by John L. Stanage, whose deposition was read in 
the case, in which he testified that he was the business 
manager of the Singer Manufacturing Company. This 
was sufficient under a recent decision of this court. 

The appellant insists that the damages were excessive. 
We think ndt. In the language of the court in Reed v. 
3. Measure or Jive, 2 J.J. Marshall 46: “There is nota 


DAMAGES FOR EX- * ° » 
rcuTING unLaw- description of process known to the law, the 


FUL SEARCH WAR- 
RANT. execution of which is more distressing to the 
citizen. Perhaps there is none which excites such intense 
feeling, in consequence of its humiliating and degrading 
effects.” 

Another error occurred in the trial of the cause, which 
should be rectified on a re-trial. The suit should either 
4. practice: de. De dismissed as to Eaton, or a judgment by 
— default taken against him. For the error 
committed by the court in refusing the instruction which 
we have particularly noticed, the judgment is reversed and 
the cause remanded. All concur. . 
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Price v. Tue St. Lours, Kansas Crry & Nortuern Rartway 
Company, Appellant. 


1. Negligence: pLEADING: FAILURE OF PROOF: VARIANCE: RAILROAD. 
Where the petition alleges a specific act of negligence as the ground 
of plaintiff’s action, there can be no recovery for any other act. 
Thus where the specific negligence alleged was the failure of a rail- 
road company to stop its train at plaintiff’s station long enough 
for him to alight; Held, that he could not recover upon proof that 
the injuries for which he sued were sustained by reason of the com- 
pany’s failure to keep the platform lighted. Waldhier v. The Hanni- 
bal & St. Joseph R. R. Co., 71 Mo. 514. 

But, per Norton, J., dissenting: In order to avail himself of this 
principle, the defendant must pursue one of three courses at the 
trial: 1st, Object to the introduction of evidence when offered; 
or, 2nd, Ask an instruction excluding it from the consideration of 
the jury; or, 3rd, File an affidavit stating that he is surprised by 
its introduction, and wherein. 

2. Evidence; instruction. The fact that evidence irrelevant to the 
issue as made by the pleadings is admitted without objection, does 
not authorize the court to instruct the jury that they may finda 
verdict upon that evidence. 

3. Railroad: NEGLIGENCE: PASSENGER ALIGHTING FROM MOVING TRAIN. 
Whether a railroad company which fails to bring its train to a full 
stop at a station, shall be held liable in damages for injuries sus- 
tained by a passenger in attempting to get off, depends upon whether 
under all the circumstances it was prudent for him to make the at- 
tempt. 

4. Negligence: conrrisurory NEGLIGENCE. Though the plaintiff 
was guilty of negligence contributing to his injury, yet the defend- 
ant will be liable if, after becoming aware of plaintiff’s danger, he 
could have prevented the injury by the use of ordinary care, skill 
and caution, and failed todo so. An instruction to this effect should 
not, however, be given in a case where the injury occurred simul- 
taneously with the appearance of the danger. 


Appeal from Chariton Cireuit Court.—Hon. G. D. Buregss, 
Judge. 


REVERSED. 


Wells H. Blodgett, Prosser Ray and C. A. Winslow for 
appellant. 
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Bell § Huston for respondent. 


Henry, J.—The plaintiff sued defendant for personal 
injuries sustained by him while attempting, as a passenger, 
to get otf of defendant’s train at Dalton, a station on its 
road, and obtained a judgment for $3,500, from which de- 
fendant has appealed. 

The following, and no other, is the cause of action 
stated in the petition: ‘“ That plaintiff purchased a ticket 
i weotternce: Of defendant authorizing plaintiff to be car- 
preeasng.: Wier’ ried on defendant’s passenger cars from the 
ance: railroad. city of Moberly to the town of Dalton, un- 
der the rules and regulations of Jaw prescribed by the laws 
of this State for said defendant in the transportation of 
passengers upon its road, and that plaintiff, with his ticket 
aforesaid, got upon the regular passenger train of said de- 
fendant at Moberly, and was transported on same to Dal- 
ton, and that, on the arrival of the train at Dalton the 
plaintiff, in leaving said train, without his fault or negli- 
gence, but by the fault of defendant in not stopping the 
motion of the train a reasonable time to admit of plaintift’s 
leaving said cars, was thrown with great violence on the 
platform of the depot, at Dalton, and was greatly injured, 
bruised and strained.” 

There was a conflict of evidence in regard to the stop- 
page of the train, the evidence for the plaintiff proving 
that it did not, while that adduced by the defendant, that 
it did stop. The jury might well have found that issue 
for the plaintiff. The plaintiff’s deposition was taken and 
read in his behalf, and in his testimony in chief, he stated : 
“T was notified just before reaching Dalton that I would 
get off there; I then made an effort to reach the door of 
the car, and when I got to the door I saw no light, nor the 
depot, and the cars were still in motion.” In his cross- 
examination, he stated: “I did not see the depot at all; 
if there was any light at the depot I did not see it.” Again: 
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“Tt was so dark that I could not see the ground, or any 
other object outside of the train.” Mrs. Gilliam, a witness 
for the plaintiff, testified that she couldn’t tell whether 
there was a light at the depot or not; didn’t think the 
agent had time to strike a light. 

Among other instructions for plaintiff, given by the 
court, is the following: “If the jury believe from the 
evidence that any of the defendant’s servants or agents 
were negligent in failing to stop the train at Dalton station 
a sufficient length of time to allow plaintiff to get off, or in 
suddenly moving the train forward while plaintiff was in 
the act of getting off, or in failing to keep the depot platform 
properly lighted up, or in directing the plaintiff to get off 
while the train was in motion, and that by reason of such 
negligence the plaintiff was injured, without any fault on 
his part directly contributing thereto, then the verdict 
should be for the plaintiff.” I have italicized that portion 
of the instruction which presents the principal question 
for consideration in this case. It will be observed, that if 
the plaintiff had failed to establish the fact that the train 
was not stopped, as alleged in the petition, still, under this 
instruction, the jury was authorized to give him a verdict, 
because the depot was not lighted. If the only negligence 
proved was the failure to have the depot lighted, would we 
have a case of variance, under our statute, or a failure of 
proof? The case of Waldhier v. The Hannibal § St. Joseph 
R. R. Co., 71 Mo. 514, is decisive of the question; and if 
we adhere to the rule there announced, we must reverse 
this judgment. 

A plaintiff must recover on the cause of action stated 
in his petition. Thisis an elementary principle of pleading 
and practice, and a total departure from it, such as we are 
here urged to make, would lead to confusion, uncertainty 
and gross injustice in the administration of the law. The 
petition is intended to apprise the defendant of what is 
alleged against him, to enable him to prepare with evidence, 
to meet it, but if the plaintiff can state one cause of action, 
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and come to trial prepared to prove another, of which 
defendant has no intimation until the case has gone to the 
jury, an undue advantage would be gained by the plaintiff, 
and the forms of law converted into snares and pit-falls. 
The statute has made provision for a mere variance, which 
occurs “ where there is a lack of correspondence between 
the allegation of the cause of action and the proof, in some 
particular or particulars ;” and not where the cause of action 
alleged is unproved, “in its entire scope and meaning.” 
Waldhier v. The Hannibal & St. Joseph R. R. Co., and 
cases then cited. Here there was a conflict of evidence as 
to the facts constituting the cause of action aileged in the 
petition, and the jury might have foand for defendant on 
that cause of action, and yet, under the instruction we have 
been considering, have given plaintiff a verdict because 
the depot was not lighted, a cause of action which was not 
stated in the petition. Defendant’s witnesses testified that 
the train was stopped a sufficient time to enable plaintiff to 
get off, and the jury might have believed them, and yet, 
under this instruction, they were told that their verdict 
should be for plaintiff if they found that the depot was not 
lighted. 

The doctrine is well and clearly expressed in Mayor v. 
Humphries, 1 Carr. & Payne 251. The declaration stated 
that defendant was the owner of a stage coach, and that 
plaintiff was a passenger, and that the servants of defend- 
ants so negligently and unskillfully “ drove, conducted and 
managed” the said coach that it was overturned and 
plaintiff seriously injured. The defense was, that the coach 
overturned, not from the negligence of the driver, but from 
the linch-pin coming out, and, therefore, the plaintiff could 
not recover for negligent driving. Gurney, in reply, con- 
tended that it was just as actionable for defendants to 
injure passengers by negligently sending out an insufficient 
coach, as a bad coachman. Littledale, J.: “ Iam decidedly 
of opinion that if the accident happened from the insufli- 
ciency of the coach, the plaintiff cannot recover on this 
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declaration. If the negligence was in sending out an un- 
sound coach, the plaintiff should have laid it so in his 
declaration.” 

It is contended that, inasmuch as the defendant did 
not object to the evidence tending to show that there was 
2° uvipexce: in. 20 light at the depot, he cannot now com- 
—— plain of it. If he were here asking a reversal 
because the court admitted such evidence, that would be 
a complete answer to his demand; but here, after the evi- 
dence, irrelevant and inadmissible, as of a distinct cause 
of action was received, the court, against the defendant’s 
objection, declared to the jury that they might find a ver- 
dict for plaintiff on that evidence. 

Another error in that instruction is the declaration, 
that it defendant’s servants or agents were negligent in 
3 RAILROAD: neg tailing to stop the train at Dalton station a 


ligence pas sen- 


cere tate” sufficient length of time to allow plaintiff to 
get off, and by reason of such negligence he was injured, 
he was entitled to a verdict. If there was no negligence 
on the part of defendant but a failure to stop the train, and 
plaintiff voluntarily attempted to get off, while it was in 
motion, he could maintain no action for any injury sus- 
tained in consequence of such attempt. He cannot leap 
from the train while in rapid motion in order to avoid be- 
ing carried beyond his stopping place, but at his own risk. 
Nelson v. The Atiantic & Pacific R. R. Co., 68 Mo. 595, and 
‘vases there cited. Whether stepping “ from a car not yet 
beyond the platform, whose mvetion is so slight as to be 
almost or quite imperceptible,” is negligence or not, “is 
for the jury to decide from the physical condition of the 
person and all the attendant circumstances.” Doss v. IL, 
K. & 7. R. R. Co.,59 Mo. 37. The instruction in question 
withdraws from the jury all the attendant circumstances, 
and predicates the right of plaintiff to recover upon the 
mere failure to stop the train, and plaintiff’s injury in at- 
tempting to get off while it was in motion. It does exempt 
the detendant if any fault of plaintiff directly contributed 
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to the injury, but a construction of which it is susceptible, 
and which a jury would most probably place upon it is, 
that the negligence of plaintiff, which would exonerate the 
defendant, is other negligence than that of attempting to 
get off while the train is in motion. It is too general and 
indefinite on that subject. Instead of leaving, as the only 
guide to the jury, the general direction to find for plaintiff, 
if the defendant was negligent in not stopping the train, 
unless plaintiff was guilty of negligence contributing to 
the injury, they should have been required to find, whether 
it was prudent or not, for plaintiff, under all the circum- 
stances, to attempt to get from the train before it came to 
a full stop. The speed of the train, the conduct of the 
conductor, the darkness of the hour, the age and activity 
of plaintiff—all these circumstances were for consideration 
in determining whether plaintiff was prudent or imprudent 
in his attempt to get from the train. 

The second instruction for plaintiff asserts that “ if 
plaintitt, by the negligence of any of the servants of the 
defendant, while getting off the train, without fault on his 
part,” received the injuries complained of, he was entitled 
toa verdict. The fault of this instruction is in a failure 
to contine the negligence to that which was specifically 
alleged in the petition. It is of the same character as that 
contained in the other instruction, except that the latter is 
special, and this is general. The latter authorized a ver- 
dict, if the depot was not lighted, while this instruction 
warranted a verdict for plaintiffif the depot was not lighted, 
orif any negligence of any servant, whether employed in 
running the train or not, occasioned the injury. 

The last instruction for plaintiff is but an abstract 
proposition of law, erroneous it is true, but of no applica- 
4. NEOLIGRNCE: tion whatever in the case. It was as follows : 
ligence. “ Even should the jury believe from the evi- 
dence that the plaintiff may have been negligent, and that 
such negligence on his part may have contributed to the in- 
jury, yet, if any of the defendant’s agents or servants coul d 
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have prevented the injury by the use of ordinary care, skill 
and caution, and failed to do so, then the plaintiff is enti- 
tled to recover.” In a proper case, it would have required 
the qualification that defendant could have prevented the 
injury after becoming aware of plaintiff’s danger. Here 
there was no time after the discovery of the danger to ex- 
ercise the care to prevent it which is required, where the 
doctrine is applicable. The injury occurred simultaneously 
with the appearance of the danger. The negligence pro- 
ducing the danger had occurred, on plaintiff’s theory, and 
the danger tu plaintiff was not apparent until his attempt 
to get from the cars, in which the injury occurred. If he 
did this without compulsion or suggestion of the defendant’s 
agents, and they did not know of his purpose to get off; 
or, if they compelled, or advised him to get off while the 
train was in motion, the doctrine of the instruction, cor- 
rectly given, could have had no application to the case. 
If defendant’s agents knew of his purpose to get off and 
made no effort to prevent it, such an instruction might 
have been appropriate, but there is no pretence that such 
was the case, and the instruction, therefore, should not 
have been given. 

The trial must be of the cause of action stated in the 
petition, and the instructions must relate to that and no 
other cause of action. The anxiety of attorneys to geta 
verdict not unfrequently spoils a good case by prompting 
‘them to ask for more than they are entitled to, when the 
case would be safe under just such instructions as should 
be given; and we are frequently compelled, with regret, 
to reverse judgments for errors occurring in the trial, be- 
lieving at the same time, that in all probability the result 
would have been the same, if no error had been committed. 
But it is not for us to say that an instruction which per- 
mits a recovery upon a cause of action proved, but not 
stated in the petition, was not that upon which plaintiff 
recovered. Especially is this the case when there is a con- 
flict of evidence as to the facts alleged as the cause of 
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action, and no conflict of evidence as to the cause of ac- 
tion mentioned in the instruction, and not stated in the pe- 
tition. The judgment is reversed and the cause remanded. 
All concur, except Norton, J., who dissents. 


Norton, J., Dissentive.—It is well settled that a com- 
mon carrier is bound to the exercise of the highest degree 
of care and caution in the transportation of a passenger 
who submits himself to such carrier to be carried, and is 
answerable in damages for any injury sustained by such 
passenger occasioned by his negligence or carelessness in 
performing this duty. In cases where the relation of the 
person suing for an injury sustained is that of passenger, 
all that is necessary to be alleged and proved in order to a 
recovery, is that the injury complained of was inflicted in 
consequence of the negligence of the carrier. In sucha 
ease it is the negligence of the carrier which gives the 
right to recover, and it matters not whether such negli- 
gence consists in doing a particular thing which ought not 
to have been done, or in not doing a particular thing which 
ought to have been done. 

In the present case the petition alleges that the negli- 
gence consisted in not stopping the train on which plaintiff 
was a passenger, a suflicient length of time, at Dalton sta- 
tion, where he was bound, to enable him to leave the train. 
While the evidence tended strongly, if not conclusively, to 
establish the specified act of negligence complained of in 
the petition, and that it was the sole cause of plaintift’s 
injury, evidence was also received, without objection, that 
the platform of the depot of said station was not lighted. 
Evidence on this point is to be found in the deposition of 
plaintiff, which had been on file in the cause more than 
twelve months before the trial. An examination of this 
deposition shows that the witness in his examination in 
chief said not a word in regard to the platform not being 
lighted. He did say that when a general notice was given 
that the train was approaching said station, he went to the 
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door of the car, and did not see any light, nor the depot. 
In his cross-examination by defendant, he said the platform 
was not lighted. This deposition was the first evidence 
ottered, and it appears from it that what was said in it in 
regard to the platform not being lighted, was drawn out 
by the defendant. One other witness for plaintiff stated 
that he saw no light on the platform, and to the evidence 
of this witness defendant interposed no objection. The 
only other witness who mentioned the subject of light was 
a witness on the part of defendant, who stated that all the 
ears were lighted except the sleepers. Had an objection 
been made to the introduction of this evidence on the 
ground of variance between the matter alleged in the peti- 
tion and that sought to be proved, thus giving the trial 
court an opportunity to pass upon it, and the opposing 
party an opportunity to amend his pleading to conform to 
the proof, such objection would be entitled to considera- 
tion. This court has repeatedly held that, although im- 
proper evidence may have been admitted by the trial court, 
it would not consider the propriety of its action in that 
respect unless the evidence was objected to at the time, and 
the specific grounds of the objection stated. Not only was 
that not done in this case, but the evidence in regard to 
the platform not being lighted was brought out in the cross- 
examination of the first witness whose deposition was read 
in the cause. 

The evidence being thus before the jury for consider- 
ation, the defendant ought not now to be heard to complain 
because the court gave an instruction based upon it, espe- 
cially so when, if no such instruction had been given, the 
evidence which gave rise to it would still have been before 
the jury, and could as well have been considered and ap- 
plied by them under the eighth instruction given for defend- 
ant to the effect “ that the burden of proof is on the plaintiff, 
and before he can recover he must show, by a preponderance 
of the evidence, that he was injured by the negligenve of 
the servants or employees of the defendant.”” The plaintiff 
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having established the particular act of negligence alleged 
in the petition, the evidence tending to establish another 
act of negligence may have been objectionable on the 
ground of variance. Three ways were open to the defend- 
ant to avail himself of an objection to the evidence on the 
ground of variance; first, by an objection to its introdue- 
tion when offered; second, by asking an instruction to 
exclude it from the consideration of the jury, and, third, 
by filing an affidavit stating that he was surprised by its 
introduction, and wherein. Neither of these methods was 
resorted to in the trial court, and the failure of defendant to 
resort to them, whereby the court was deprived of passing 
on the question of its admissibility, and the opposing party 
deprived of the opportunity to amend his pleading so as 
to make it conform to the proof, puts him in an attitude 
where he ought not now to be heard to complain of such 
variance if regard be had to section 3586, Revised Statutes, 
which declares that it shall be the duty of courts to con- 
strue the provisions of law relating to pleading, and to so 
adapt the practice thereunder, as to discourage as far as 
possible negligence and deceit, to prevent delay, to secure 
parties from being misled, to place the party not in fault 
as nearly as possible in the same condition he would be in 
if no mistake had been made, to distinguish between form 
and substance, and to afford known, fixed and certain re- 
quisitions in place of the discretion of the court or judge 
thereof. 

I agree to the principle announced in the opinion, that 
a party should only recover upon the cause of action stated 
in the petition, and base my non-concurrence in the con- 
clusion therein reached on the sole ground that defendant, 
by failing to make the objections in the trial court necessary 
to give him the benefit of that principle, cannot invoke it 
here, and in this 1 think I am sustained by Turner v. Chil- 
licothe & Des Moines R. R. Co.,51 Mo. 501; Henslee v. Can- 
nefax, 49 Mo. 295. 
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Gitt v. Bais et al., Appellants. 


1. Insurance: svIT BY RECEIVER OF AN INSURANCE COMPANY IN HIS OWN 
NAME. Section 32 of the insurance law, (Wag. Stat., p. 774,) confers 
upon the courts, in proceedings instituted against an insurance com- 
pany under that law by the Superintendent of the Insurance De- 
partment, power to appoint agents or receivers to take possession of 
the property of the company and to make such orders and decrees 
as may be needful to suspend, restrain or prohibit the further con- 
tinuance of the business of the company, or for the dissolution of 
the company and the winding up of its affairs. Held, that the gen- 
eral power of making all needful orders for winding up the affairs 
of the company thus conferred included the power to make an order 
authorizing and directing a receiver appointed in such a proceeding 
to bring suit in his own name for the assets of the company; and 
that a suit so brought under such an order could be maintained. 


bo 


FRAUDULENT ATTEMPT OF DIRECTORS TO RELEASE STOCKHOL- 
pers. The board of directors of an insurance company knowing 
that their company had just been reported by an official examiner 
to the Superintendent of the Insurance Department as being in an 
unsound condition, and that that officer would probably institute 
legal proceedings to have the company wound up, passed a resolu- 
tion to the effect that all stockholders who would pay five per cent 
on their stock, (on which ninety per cent was unpaid,) and would 
surrender their stock certificates to the company, should have the 
privilege of retiring from the company, and withdrawing their stock 
notes. If all the stockholders had acted on this resolution, the 
company would have had the means of paying about one-half its 
ascertained liabilities, and no more, with no provision for its out- 
standing policies. Held, that the resolution wasa fraud in law, if not 
in fact, upon the creditors of the company, and was no protection, 
as against them, to those stockholders who had availed themselves 
of its provisions. 

8. Corporation: DIRECTORS CANNOT REDUCE CAPITAL stock. The 
board of directors of a corporation have no power to diminish the 
capital stock of the corporation unless authorized by a vote of the 
stockholders. 

4. ———: WITHDRAWAL oF stock. An attempt on the part of a por- 

tion of the stockholders of a corporation to withdraw from the cor- 

poration before all its debts are paid, by cancelling their stock, will 
be none the less void because enough remain to meet the claims of 

creditors. F 
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Appeal from Jackson Cireuit Court.—Ulon. 8S. L. Sawyer, 
Judge. 


AFFIRMED. 


John B. Hale, H. M. Pollard and F. M. Black for ap- 
pellants. 


1. The board had power to pass and carry out the 
resolution of February 17th, 1871. Dorr v. Stockdale, 19 
Iowa 269; Hyde v. xa’ 4.N. Y. (4 Comst.) 387; Slee v. 
Bloom, 19 Johns. 456: s. ¢., 5 Johns. Ch. 366; Cooper v. 
Frederick, 9 Ala. 741 ; Taylor v. Miami Export. Co., 6 Ohio 
177, 218; City Bank v. Bruce, 17 N. Y. 507; Farmers, ete., 
‘Bank v. Transfer Co., 18 Vt. 131; Miller v. Great Republic 
Ins. Co., 50 Mo. 55. 

2. The surrender made by the stockholders being 
binding on the company, is binding on the receiver. Hyde 
vr. Lynde, 4 N. Y. 387, 392. 

3. Suit by the receiver is not authorized by law. High 
on Receivers, § 288; Atty. Gen. v. Utica Ins. Co., 2 John. 
Ch. 371. Receivers appointed by statutory authority pos- 
sess such powers as are given by the statute, and none 
other. Hannah v. Moberly Bank, 67 Mo. 678; Runyon v. 
Farmers, etc., Bank, 4 N. J. Eq. 480. Our statute confers 
no such authority. 1 Wag. Stat., 774, § 32; Curtis v. 
Leavitt, 15 N. Y. 42; 2 Wag. Stat., 1048, ss 52, 53; 1 Ib., 
187, $$ 30, 31, 32; Ib., 606, $$ 20,21. T he general scope 
and object of the insurance law is to ascertain whether or 
not the company is on a sound basis, and if not to stop it 
from doing business, and to protect the property in the 
meanwhile. he rights of creditors and others are left to 
the general course of the law. In this case no order of 
dissolution has ever been made, and no final hearing had, 
and if such an order were made, the directors w ould be- 
come trustees to sue and be sued, and to do all needful acts 
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to wind up the affairs of the company. 1 Wag. Stat., 293, 


g 21. 
J. Brumback and T. A. Gill for respondent. 


1. Itis very clear that under section 32 the court 
may enjoin the further continuance of the business of un- 
sound companies, appoint a receiver, dissolve the corpora- 
tion, and wind up their affairs. The section, it is true, in 
terms provides, that the court “ may appoint a receiver to 
take possession of the property of said company,” but that 
special language refers to what may be done, before the 
court on final hearing of the petition decides to wind up 
the affairs of the company. Winding up the affairs of a 
company is very comprehensive language, and certainly 
includes the conversion into money by sale of the property 
in possession of a company, and the collection of what 
may be owing to it, and with funds thus obtained discharg- 
ing its liabilities on policies or otherwise, and ascertaining 
and determining such liabilities for that purpose. To this 
end it is certainly proper for the court to use a receiver, as 
was done by the circuit court in this instance. 

2. The formal surrender by defendants of their cer- 
tificates of stock and transfer of their shares, as provided 
by the resolutions of February 17th, 1871, were acts utterly 
void, and ineffective in law to release them from liability 
as stockholders. Bedford R. R. Co. v. Bowser, 48 Pa. St. 
29; Mann v. Pentz, 2 Sandf. Ch. 257, 270; Osgood v. Laytin, 
42 N. Y. (3 Keyes) 521; Story Eq. Plead., § 69; State Sav- 
ings Association v. Kellogg,52 Mo.591; Com. Bank v. Cham- 
bers, 8 Smedes & M. 48; Porter v. Williams, 9 N. Y. (5 Seld.) 
149. 

$. This stock subscription was a trust fund, held by 
the company, first for the payment of its debts, and the 
stockholders have no rights till these creditors are satisfied. 
Angell & Ames on Corp., $§ 599 to 604; Wood v. Dummer, 
3 Mason 308, 311, 312; Nathan v. Whitlock, 9 Paige 152; 
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Upton v. Tribileock, 91 U. 8. 45; Sawyer v. Hoag, 17 Wall. 
610. 


Norton, J.—The Superintendent of the Insurance De- 
partment, on the 24th day of March, 1871, instituted a 
suit in the circuit court of Jackson county against the 
Kansas City Fire & Marine Insurance Company, the pur- 
pose of which was, among others, to enjoin it from carry- 
ing on its business as an insurance company, and to wind 
up its affairs. On the 9th day of August, 1871, a decree 
was rendered in said cause enjoining and restraining said 
company from conducting business, and with a view to 
winding up its affairs. L. C. Slavens was appointed re- 
ceiver, and was directed to take possession of all the assets 
and property of every nature and description, including 
moneys, and all books, records and papers belonging to 
saidcompany. On the 10th day of May, 1872, said Slavens 
tendered his resignation as receiver to said court, which 
was accepted, and on said day said court, by its order and 
decree, and in furtherance of its purpose of winding up 
the affairs of said company, appointed Turner A. Gill, the 
plaintiff in the present suit, receiver, and devolved upon 
him the performance of all duties required of the former 
receiver, Slavens. 

By the further order of said court made in June, 1873, 
the said receiver, Gill, was required and directed to join in 
an action prosecuted in his own name all parties liable in 
any way for and on account of subscriptions to the capital 
stock of said insurance company, now unpaid, and for bal- 
ances unpaid on stock or subscriptions therefor. In obedi- 
ence to this order, plaintiff Gill, as such receiver, instituted 
the present suit in his own name against all the defendants 
as stockholders of said company for the purpose of recov- 
ering forty per cent of the par value of each share of the 
capital stock of said company. ‘The trial of the cause re- 
sulted in a judgment for the plaintiff, from which the de- 
fendants prosecute their appeal to this court. The principal 
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grounds of error relied upon by defendants as touching 
the merits of the case are, first, that the plaintiff, as receiver, 
could not institute or maintain asuit in his own name, and 
second, that if he could do so, they were in no way liable 
as stockholders, each of the defendants claiming exemp- 
tion from liability as such by reason of their having sur- 
rendered their stock to said company, whereby they insist 
they ceased to become stockholders thereof. 

It will be observed that the receiver in this case derives 
his power and right to sue from an order of the Jackson 
1, mounance: salt county circuit court; and the question pre- 
Senay omen sented, whether or not he can maintain this 
name. suit in his own name, is dependent upon a 
construction of section 32, page 772, Wagner's Statutes. 
The above section is found in a law entitled “ Insurance,” 
which, among other things, provides for the creation of an 
Insurance Department, which shall be charged with the 
execution of all.laws in relation to insurance and insurance 
companies in this State, and also provides for the appoint- 
ment of a Superintendent of the Insurance Department as 
the chief officer thereof. Section 32 of this law makes it 
the duty of the Superintendent, when, upon an examina- 
tion of the affairs of any insurance company, it shall appear 
that such company is insolvent, or that its condition is such 
as to render its further proceedings hazardous to the 
public, to file, in the office of the circuit court of the 
county in which it has its principal office or place of busi- 
ness, a petition setting forth the condition of the company, 
and praying for a writ of injunction to restrain said com- 
pany, in whole or in part, from further proceeding in its 
business. At any time after such petition is filed the court 
in which it is pending is charged with the duty of appoint- 
ing agents or receivers to take possession of the property 
of said company, and upon final hearing, with the further 
duty of making such orders and decrees as may be needful 
to suspend, restrain and prohibit the further continuance 
of the business of said company, or any part thereof, or for 
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the dissolution of the company and the winding up of its 
affairs. 

By virtue of this section, when the Superintendent of 
the Insurance Department files his petitign, the court or 
judge may, upon inspection of the petition, before answer 
filed or any hearing had upon the merits, appoint a receiver 
to take charge of the property of the delinquent company ; 
and if no other power than this had been conferred upon 
the court, the position taken by appellants that the receiver 
could not prosecute a suit in his own name, for the recov- 
ery of a debt due the company, would be maintainable. 
But the section goes further and authorizes the court on a 
final hearing to make such orders and decrees as may be 
needful “in winding up the affairs of such company.” It 
is difficult to conceive how the court could perform the 
duty enjoined upon it of winding up the affairs of the com- 
pany, if it could not employ agencies to enforce the collec- 
tion of the debts owing to said company. The settlement 
or winding up the affairs of a delinquent corporation can 
only be accomplished by the application of its assets to the 
payment of its debts, and the distribution to the stdckhol- 
ders of what may remain after the debts are paid. Ordi- 
narily, before the assets, when they consist in property and 
debts due the company, can be thus applied, it is necessary 
to convert the property into cash and to collect the debts, 
and until this is done, its affairs cannot be settled, and the 
duty enjoined upon the court of winding up its affairs 
would remain unperformed. 

The duty of settling up the affairs of the company 
being thus devolved upon the court, no reason is perceived 
why it might not (without any statutory provision) resort 
to such methods as would enable it to perform the duty. 
But we think that section 32, supra, sets this question at 
rest by expressly authorizing the court to make all orders 
and decrees needful for winding up its affairs. The statute 
invests the court in which the proceeding is pending, with 
the power to determine the necessity of the orders and de- 
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crees it may make in respect to the end to be attained ; and 
if, in order to the attainment of the end, it appears to the 
court that a nécessity exists for the collection of the debts 
due the company, and if acting upon that necessity, it does 
order and direct a receiver, its own officer, to institute 
suits in his own name for that purpose, we would not be 
authorized to review his action in that respect, unless the 
power thus exercised was a gross and palpable abuse of it 
and in no aspect of the case calculated to accomplish the 
winding up of the affairs of the company. The question is 
not as to the power of the receiver to sue in his own name; 
but as to the power of the court charged with the duty 
of winding up the affairs of the corporation to make such 
orders as in its judgment are necessary to enable it to per- 
form the duty enjoined. This question the statute settles 
by expressly giving such power to the court, and to deny 
that it possessed it would be to nullify the statute. The 
making of an order in terms dissolving the corporation is 
not a condition precedent to the exercise of the power given 
to wind up its affairs, since the defendant corporation in 
this suit instituted by the Superintendent of the Insurance 
Department for the purpose of dissolving it and winding 
up its affairs, withdrew its answer to the petition and suf- 
fered judgment to go by default. 

Defendants base their claim of exemption from liabil- 
ity as stockholders on a certain resolution passed by the 
Sar ent, board of directors on the 17th day of Feb- 
directors to re- ruary, 1871, to the effect that all stockholders 
ders. who would pay five per cent on their respec- 
tive shares of stock and surrender their stock certificates 
to the company, should have the privilege of retiring from 
the company, and withdrawing their stock notes. Defend- 
ants claim that they complied strictly with the above reso- 
lution, and by reason of such compliance they are released 
from liability as stockholders. It is, on the other hand, 
insisted that the passage of said resolution by the directors 
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was ultra vires, and for that reason void, and that it was 
also fraudulent as to creditors and stockholders. 

A solution of this question can only be reached by 
reference to the facts found by the referee to whom the 
case was referred. It appears from his report that the cap- 
ital stock of the company was $400,000, of which $255,250 
had been subscribed, and on which only ten per cent had 
been paid, and the remainder secured by the stock notes of 
the respective shareholders; that after the resolution of 
February 17th, 1871, the stockholders, among whom the 
defendants are embraced, surrendered to the company cer- 
tificates of stock amounting to $167,200, after paying five 
per cent thereon, and received therefor from the company 
their stock notes, given to secure the payment of stock re- 
spectively subscribed for by them to the amount of $150,400. 
The only stock remaining, after this surrender, amounted 
to $88,000, on which there was owing not to exceed $81 000, 
only $41,760 of which the referee finds was collectable. 
At the time the resolution was adopted, according to the 
report of the finance committee of said company, the com- 
pany had lost $48,250, and the liabilities of the company 
other than the capital stock amounted to $52,121.27, in- 
cluding a reinsurance fund estimated at $10,000, which 
estimate the referee finds to be $5,621.37 less than it ought 
to have been. In the report of this committee no account 
was taken of $350,000 of outstanding policies and liabili- 
ties. The referee further finds that on the 7th day of Feb- 
ruary, 1871, the Superintendent of the Insurance Depart- 
ment entered, through an expert, upon an examination of 
the condition of said company, who, on the 14th day of 
February, three days before the passage of the resolution 
under which defendants claim exemption, reported to the 
Superintendent that the condition of the company was 
such as to render its further proceeding in business hazard- 
ous to the public and those holding its policies. The ref- 
eree finds further, that at the time of the passage and 
adoption of said resolution the affairs of said company 
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were in a bad, unsound, unsafe condition, and in such a 
state that the stockholders of said company were liable to 
lose heavily ; and said directors also, then, each and all, 
well knew of the before mentioned examination of the 
affairs of the company, caused to be made by the Superin- 
tendent of the Insurance Department, and that said Super- 
intendent would probably file a petition praying for an 
injunction to restrain said company in whole from further 
proceeding with its business, to wind. up its affairs; and 
they also knew that said company had failed to make the 
reports to the Insurance Department required by law, and 
to comply with the law governing it and its business in 
many respects; that said resolutions were never ratified or 
adopted by the stockholders of said company. The referee 
further finds that at the time of the passage of the resolu- 
tion, excluding the stock notes held by the company, the 
remaining assets amounted only to $2,000. 

In the light of the above facts we cannot see how the 
action of the board of directors in the passage of the reso- 
lution of February, 1871, can be upheld. Casting out of 
view liabilities which might come against the company in 
consequence of the $350,000 of outstanding policies, and 
taking the estimate of its liabilities to be $32,121.27, as 
reported by the finance committee, if all the stockholders 
had complied with the terms of the resolution by paying 
five per cent of their stock notes and surrendering their 
stock, and receiving in return therefor their stock notes, 
constituting all the assets of the company except $2,000 
and the five per cent thus paid in on $255,250, amounting 
to $12,762.50, the spectacle would be presented of a com- 
pany with liabilities amounting to $32,121.27, with no one 
responsible for the payment of the balance of $17,358.77, 
which would be remaining after the application of the 
$12,762.50 and $2,000 of the assets to the payment of such 
liabilities. A resolution which embraces within its scope 
such a result can neither be maintained on principle nor 
authority. It is no answer to this to say that but two- 
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thirds of the stockholders availed themselves of the ave- 
nue of escape from liability provided in the resolution. 
Its validity is to be tested by the fact that under its terms 
all the stockholders might have escaped liability, taking 
with them all the assets of the company, amounting to 
$230,780, except $2,000, and putting in the treasury in lieu 
thereof $12,762.50 in money, with which to pay liabilities 
amounting to $32,121, for the payment of which all the 
stockholders would have been rateably bound previous to 
such withdrawal. If such withdrawal of all would have 
operated as fraud in law, if not in fact, on the creditors, so 
the withdrawal of a part would likewise pro tanto have the 
same effect. 

The resolution in question never having been ratified 
nor sanctioned by the stockholders, is also assailable on 
». corporation: tle ground that the directors had no power 
veliee canitar tO pass it, inasmuch as by its operation the 
—_ capital stock was diminished from $255,250 
to $88,000. The directors had only the general powers of 
managing the affairs of the company in the prosecution of 
its business, and its business was to make contracts of “ in- 
surance against loss or damage by fire, on land and water, 
on any description of property or merchandise.” Such 
powers do not authorize the directors either to increase or 
diminish the capital stock, or to change the fundamental 
organization of the company. The case of Railway Co. v. 
Allerton, 18 Wall. 233, fully sustains the above proposition, 
where it is held that changes in the extent of constituency 
or membership of a corporation involving the amount of 
its capital stock, are necessarily fundamental in their char- 
aeter, and cannot on general principles be made without 
the express or implied consent of the members. <A change 
as respects the constituency or capital and membership of 
a body corporate, being fundamental and next in import- 
ance to the purposes and objects of the corporation, with- 
out the consent of the stockholders, “ would be to make 
them members of an association in which they never con- 
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sented to become such. It would change the relative in- 
fluence, control and profit of each member. If the direet- 
ors alone could do it, they could always perpetuate their 
power. Their agency does not extend to such an act unless 
so expressed in the charter.” 

The case of Upton v. Tribilcock, 91 U.S. 45, is equally 
emphatie in condemnation of the right of directors to limit 
tHe liability of stockholders as to unpaid stock, and pro- 
nounces such a transaction void. Justice Hunt, speaking 
for the court, uses the following language: “ The capital 
stock of a moneyed corporation is a fund for the payment 
of its debts. It is a trust fund, of which the directors are 
trustees. It is a trust to be managed for the benefit of its 
shareholders during its life, and for the benetit of its cred- 
itors in the event of its dissolution. This duty is a sacred 
one, and cannot be disregarded. Its violation will not be 
undertaken by any just-minded man, and will not be per- 
mitted by the courts. he idea that the capital of a cor- 
poration is a football to be thrown into the market for 
purposes of speculation, that its value may be elevated or 
depressed to advance the interests of its managers, is a 
modern and wicked invention. Equally unsound is the 
opinion that the obligation of a subscriber to pay his sub- 
scription may be released or surrendered to him by the 
trustees of the company. This has often been attempted, 
but never successfully. The capital paid in and promised 
to be paid in is a fund which the trustees cannot squander 
or give away. They are bound to call in what is unpaid 
and carefully husband it when received.” Section 201, 
Thompson on Stockholders, is an authority to the effect 
that the American courts have steadily annulled all arrange- 
ments between corporations and theirstockholders whereby 
the latter were sought to be released from their liability to 
creditors. The same author, in the following section, re- 
fers to the case of Dorr v. Stockdale, 19 Iowa 269, to which 
counsel of defendants have cited us as sustaining the reso- 
lution of the 17th February, 1871, as the only American 
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case showing a departure from the rule laid down by him. 

It is, however, urged by counsel that notwithstanding 
the retirement of defendants from the company under the 
‘ _- with. resolution of the directors, with $150,000 of 
drawal of stock. its assets, the unpaid stock notes of other 
stockholders who did not retire, were sufficient to pay all 
creditors, and that no wrong was done by virtue thereof 
to creditors, and that they could not, therefore, complain. 
In the case of the Bedford R. R. Co. v. Bowser, 48 Pa. St. 
29, a similar question to the one here presented was con- 
sidered. In that case 266 subscribers to the stock of a 
railroad company claimed to be released by virtue of an 
order of the board of directors authorizing the cancella- 
tion of their stock, and-the court instructed the jury that 
if the company had sufficient assets to pay its debts, such 
order was valid, and the cancellation of the stock under it 
released the defendants. The court held that this instrue- 
tion was erroneous, and remarked, in passing upon it, that 
the directors of the company then in office were its agents, 
with limited power, the extent of which the defendant was 
bound to know. Their duties were to conduct the affairs 
to the furtherance of the ends for which the compaay was 
created. They had no right to give any of its funds, or to 
deprive it of any of its means, to accomplish the full pur- 
pose for which it was chartered. The creditors were not 
the only persons who had interest at stake. The stock- 
holders who had paid their subscriptions or bought their 
stock * * were at least equally interested. So 
in the case of Spackman v. Evans, L. R., 3 H. L. Cas. 186, 
where a kindred question came before the court, Lord 
Cranworth remarked that a stockholder might well object 
to relieving other stockholders and say “ 1 became a stock- 
holder, relying on the names of those who were engaged 
with me in the partnership. I delegated the management 
to certain directors, with defined powers and duties. It 
was part of the stipulation of the deed of partnership that 
none of my fellow shareholders should quit the partnership 
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except by substituting in his place some other person ap- 
proved by the directors. This was, I thought, sufficient 
security to me, that in the event of my being called on by 
a creditor, who, having recovered judgment against the 
company, should proceed to enforce payment against me, 
I had solvent partners, from whom I might obtain contri- 
bution, and now [ find that, without authority, you, the 
directors, have taken on yourselves to enable several of my 
partners to withdraw from the partnership, a proceeding 
which I never authorized.” It follows, we think, from the 
above authority, that the resolution of the board of direc- 
tors of February 17th, 1871, whether it be considered with 
reference to its bearing on the creditors of the company or 
its stockolders, or on both, cannot afford the protection 
which the defendants claim under it. 

The other questions presented by the counsel we have 
not considered, not deeming them material to a proper dis- 
position of the case. Judgment aftirmed, in which all con- 
cur. 


Ewine et al., Plaintiffs in Error, v. Tuk Boarp or Epucation 
oF JEFFERSON CITY. 


Injunction against Illegal Taxation: practice. The remedy 
by injunction in the name of the State does not lie against a board 
of education to prevent the collection of a tax levied by the board, 
the validity of which is disputed on the ground that the board has 
no corporate existence, nor to prevent the collection of one which 
has been extended on the tax books and placed in the hands of the 
collector. The remedy in the latter case is injunction in the name 
of the taxpayer against the collector. 

Schools: ORGANIZATION OF CITIES INTO SCHOOL DISTRICTS: SCHOOL 
Taxes. The fact that the citizens of an incorporated city had once 
voted down a proposition to organize their city into a separate school 
district under chapter 47, General Statutes 1865, page 274, was no 
legal obstacle to its subsequent organization in pursuance of a vote 
taken at a second election; but when so organized the district had 
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a 


no power to levy school taxes on lands not lying within the cor- 
porate limits of the city and not attached to it for school purposes. 


Error to Cole Cireuit Court.—Hon. Gro. W. Miuuer, Judge. 


Edwards & Son and J. L. Smith for plaintiffs in error. 


The city was never legally organized into a school 
district under the school law of 1865, because, when a vote 
was taken on the adoption of the law, and making said 
city one school district, in 1866, and the same was voted 
aw in said city was ex- 
hausted, and it could not afterward be adopted, even if the 
law had been fully complied with in every other particular. 
Even conceding its legal organization, the prop- 
erty mentioned in plaintiffs’ petition was not within the cor- 
porate limits of said city when the pretended organization 


down, all power to adopt said 


was ettected, and has not been added to it since. 


MePike v. Pen, 51 
Mo. 63; Lockwood v. St. Louis, 24 Mo. 20; Fowler v. St. 
Leslie v. St. Louis, 47 Mo. 474; Matthis 
v. Cameron, 62 Mo. 504; State v. Saline Co. Ct., 51 Mo. 350; 
Newmeyer v. M. & M. R. R. Co., 52 Mo. 81; Overall v. Ru- 


Of the remedy by injunction. 
Joseph, 37 Mo. 


enzi, 67 Mo. 203; Ranney v. Bader, 67 Mo. 476 
Shain, 54 Mo. 207. 


Belch § Silver for defendant in error. 


Rubey v. 


There is an improper joinder of causes of action, in 
that a cause of action at law for the usurpation of a cor- 
porate franchise against the Board of Education of the 
City of Jefferson, one of the defendants, is joined with a 
proceeding in equity against all the defendants to restrain 
The legal existence of the cor- 
poration cian be tested only at law by a proceeding in quo 





the collection of the taxes. 


warranto, which ousts all equitable jurisdiction. 
Extra. Rem., $§ 619, 641; Renwick v. Hall, 84 Ill. 162; Up- 
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degrafi v. Crans, 47 Pa. St. 103; Atty. Gen. v. Ins. Co., 2 
John. Ch. 371; Cochran v. McCleary, 22 Iowa 86; Kayser 
v. Bremen, 16 Mo. 90. 

There is no practice which authorizes the joinder of 
an injunction against the collector and county clerk with 
a quo warranto against the school board. Causes of action 
to be united must affect all the parties to the action. R. 
S., § 3512; Staleup v. Garner, 26 Mo. 72. 

The petition alleges that the clerk had acted before 
the petition was filed. 

A proceeding to test the legality of a corporation 
is by quo warranto alone, and no injunction will lie in its 
stead or in conjunction with it against those guilty of the 
corporate usurpation. 47 Pa. St. 103; State v. MeRey- 
nolds, 61 Mo. 203. How then can injunction be granted in 
conjunction with it against other parties than the usurping 
ones? Neither the statute nor the practice authorizes the 
union of a guo warranto with any thing else. 

The second election was not a nullity. The intention 
of the law must have been to permit cities, towns and vil- 
lages to organize whenever the people should vote in favor 
of it. It could not have been contemplated that one elec- 
tion should settle the question for all time. There might 
be very good reasons for rejecting the law at one time, and 
equally potent ones for accepting it at another. Soc. Sav. 
Bk. v. New London, 29 Conn. 174. 


Hoven, J.—This is a petition in the name of the State 
at the relation of the Prosecuting Attorney of Cole county, 
to the use of H. Clay Ewing, J. L. Smith and E. L. Ed- 
wards, and all others having a like interest in the suit, 
against the Board of Education of the City of Jefferson, 
Peter Meyers, as sheriff and collector of the State and 
school revenue of Cole county, and G. A. Parsons, clerk 
of the county court of said county, the object of which is 
to restrain the collection of certain taxes for school pur- 























OCTOBER TERM, 1880. 439 


Ewing v. The Board of Education of Jefferson City. 








poses, alleged to have been illegally assessed against said 
Ewing, Smith and Edwards. 

The petition sets forth the act of the legislature incor- 
porating the City of Jefferson and the various acts defining 
its boundaries, and alleges in substance, that in September, 
1867, sail city assumed the right to organize itself into a 
separate school district in pursuance of the provisions of 
chapter 47 of the General Statutes of 1865, but that as 
the electors of said city had, on a former occasion, declined 
to organize under said charter, they had no legal authority 
to hold a second election for the purpose of forming a sep- 
arate school district under said act, and that the pretended 
organization in 1867, was, therefore, illegal and void. The 
petition further alleges that the Board of Education of said 
City of Jefferson illegally directed the clerk of the county 
court to extend the tax levied for the support of its schools 
on certain real and personal property of the above named 
persons to whose use this suit is brought, for the years 1875, 
1876, and 1877; that said tax has been extended by said 
clerk on his tax book; that said clerk has placed said tax 
book for said years in the hands of Peter Meyers, the col- 
lector, and that said collector threatens to levy and sell 
said property to satisfy said taxes; that said Board of Edu- 
‘ation, having no legal existence, could not lawfully direct 
the levy of any taxes whatever for school purposes, and 
that the property sought to be charged with the taxes 
complained of, is not within the corporate limits of said 
City of Jefferson, and no territory outside of said ‘city has 
ever been attached thereto for school purposes. The prayer 
of the petition is, that the organization of the City of 
Jefferson into a separate school] district, be declared to be 
null and void; that it be adjudged that the Board of Edu- 
‘ation of said city has no power to desiguate the property 
to be assessed by the county clerk for school purposes; that 
said clerk had no authority in law for placing the property 
mentioned on the tax list for school purposes; that the 
collector has no authority to collect the taxes complained 
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of, and that all of the defendants be perpetually enjoined 
from collecting said taxes. 

To this petition the defendants demurred, on the 
ground that there was a misjoinder of causes of action; 
that several distinct causes of action were improperly 
united in a single count, and that the petition did not state 
facts sufficient to constitute a cause of action. The circuit 
court sustained the demurrer and dismissed the bill. 

The petition in this case does not seem to have been 
framed with due regard for the legal principles applicable 
ss sieneteeieiacecs Oe the relief f sought. The primary object of 
qxaTiON. prac, the petition is to restrain the collection of 
- certain taxes assessed against H. Clay Ewing, 
J. L. Smith and E. L. Edwards, to whose use the suit 
is brought, although a decree is also asked, declaring 
that the Board of Education of the City of Jefferson has 
no corporate existence. Undoubtedly the State may,through 
its prosecuting officer, interfere to restrain by injunction a 
public corporation from misusing the powers which have 
been granted to it, or from: usurping powers which have 
not been granted. State ex rel. Circuit Attorney v. Saline 
Co. Ct., 51 Mo. 350. But in such case the corporation pro- 
ceeded against is supposed to have a legal existence, and 
the act complained of must be one which has not been 
consummated. Here, not only is the corporate existence 
itself of the Board of Education assailed on the ground 
that it was illegally organized, but the injurious action of 
the board against which relief is sought, is not merely 
threatened, but is “ fully had and consummated.” Injune- 
tion at the suit of the State is not the proper remedy in 
such a case, 

On the facts stated in the petition, we are of opinion 
that the organization of the City of Jefferson into a sepa- 
2. scnoois: organ- rate school district in 1867, was legal, but 


ization of cities 


into school ‘ais. that the property sought to be charged with 
tricts: sch 


taxes. ' the tax complained of, is without the limits 
of said district, and not subject to taxation for the sup- 
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port of the schools in said district. If the facts alleged 
as to the location of the property in question, cannot be 
successfully controverted, the persons to whose use this 
suit is bought would be entitled, on a petition properly 
setting them forth, to an injunction restraining the collec- 
tor from collecting the taxes assessed against them on 
said property. In such a suit, however, the State would 
neither be a necessary nor a proper party. Newmeyer v. 
Railroad Co., 52 Mo. 81; Overall v. Ruenzi, 67 Mo. 203. 
The demurrer to the petition was properly sustained, and 
the judgment of the court dismissing the bill is affirmed. 
The other judges concur, exeept Henry J. who did not 


sit. 


Giascow v. Baker ef al., Appellants. 


No Estoppel in Favor of Strangers. Where there are conflicting 
surveys of an-ancient lot now divided into several parcels, and the 
parties claiming one of the parcels enter into a partition of it among 
themselves according to the metes and bounds fixed by one of the 
surveys, this will not be such an acceptance of that survey as will 
conclude these parties from asserting the correctness of the other in 
an action between them and a stranger to the deed, involving title 
to one of the other parcels. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 


This was an action of ejectment. Plaintiffs sued on 
behalf of the public schools, claiming the land in dispute 
as part of school section 16, township 47 north, range 7 
east, of the 5th principal meridian, under the act of Con- 
gress of March 6th, 1820, admitting the State into the 
Union. The land was admitted to lie within the limits of 
said section, but defendants claimed it by virtue of a title 
older than that under which the claim was made for the 
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schools, viz: as part of certain common field lots the title 
to which was confirmed by the act of June 13th, 1812, in 
parties from whom defendants derived it. It appeared in 
evidence that there had been two survéys of these lots 
made by order of the Surveyor General of the United 
States, one in 1855, the other in 1857. By the tirst of these 
the land in dispute was shown to be part of these lots; by 
the other a part of it was shown to lie outside of them. 
In 1867 defendants entered into a deed of partition, among 
themselves, of other lands adjoining the land in dispute, in 
which deed they recited and referred to the survey of 1857, 
as the true survey, and undertook to divide among them- 
selves as part of said lots lands which were no part of said 
lots according to the survey of 1855, but were part of them 
according to that of 1857. Plaintiffs were not parties to 
this deed. The other facts, together with the instructions 
given in the case, will be found fully stated in the report 
of this case in volume 50 of these reports, page 60. 


Britton A. Hill and R. E£. Collins for appellants. 


Samuel T. Glover, Alexander Hamilton, Melville L. Gray 
and John D. S. Dryden for respondents. 


The defendants in their agreement for partition of 
Lindell’s estate, appointed commissioners to make parti- 
tion, and authorized them to have surveys and plats made, 
and make partition among them, and they agreed to make 
deeds among themselves according to the allotments made 
by the commissioners. The plat of Lindell’s 2nd addition 
accompanying the report of said commissioners located the 
surveys of Bouis, Baccannet and Bizette according to the 
United States surveys of 1857, nine arpens and thirty-six 
French feet to the westward of the general east line of 
the Grand Prairie common fields, and the heirs, in accord- 
ance with said location, made deeds among themselves. 
Further, the patent from the United States to Hunot’s legal 
representatives, who was Peter Lindell, was received and 
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recorded by the representatives of Lindell, and located 
Bouis, Bacannet and Bizette to the westward nine arpents 
and thirty-six French feet, and they accepted said patent, 
and claimed under it and conveyed the land granted by it; 
reciting the survey of Bizette of 1857. All this is the 
highest evidence of an acceptance by defendants of said 
surveys, and is conclusive on them. Carondelet +. McPher- 
son, 20 Mo. 192; Menard v. Massey, 8 How. 313. If these 
surveys were erroneous, defendants had the right to waive 
the error and did waive it. 


Napton J.—This is the same case before this court in 
1872, Glasgow v. Lindell’s heirs, 50 Mo. 60. The suit was 
commenced in 1855, and resulted in May 1870, in a verdict 
and judgment for plaintiffs in the Circuit Court for 35.076 
acres, but this judgment was reversed by the general term 
of said court, and this reversal was sustained by this 
court; but the case was remanded to the special term for 
further proceedings. The appeal now is from the result 
of this new trial. 

The evidence for the plaintiff on the second trial was 
precisely the same as that on the first trial, which is stated 
in detail in the opinion of this court in 50 Mo. 60. The 
right of the commissioners to maintain the action was 
sustained in that case, but the instructions given, as they 
excluded from the jury the consideration of the question 
whether the lot in controversy was a common field lot, and 
therefore confirmed by the act of 1812, were held errone- 
ous, aud the opinion of the court was that there was suffi- 
cient evidence to authorize this question to be left to the 
jury. It was further determined, that the instructions of- 
fered by the defendants in that case, the Lindell heirs, 
should have been given so far as they enunciated the prop- 
osition that each inhabitant of the town of St. Louis, cul- 
tivating or possessing a common field lot prior to the 20th 
of December, 1803, was confirmed in his title to such lot 
by the act of 1812, and whether owned by defendant or 
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not, such cultivation and possession was a bar to plaintiff’s 
title under the 16th section, originating in 1820. It was 
further held in that case that the partition between the 
heirs of Peter Lindell in 1867, was no estoppel to a claim 
to land not embraced in that deed. 

When the case was last tried, the court gave numer- 
ous instructions at the instance of the parties, besides sev- 
eral of its own motion, among which was the following: 
A United States survey of a common field lot in the 
common fields adjacent to the town or city of St. Louis, 
claimed under the act of Congress of 13th of June, 1812, 
is no evidence of title being vested in such claimant to the 
common field lot therein designated, but if assented to by 
such claimant may be considered by the jury-as determin- 
ing the location and boundary of such common field lot as 
between such claimant and the United States, as of the 
date of the approval of said survey by the Surveyor Gen- 
eral of the United States. In case of a conflict between 
two or more United States surveys of such common field 
lot, the earlier survey, if assented to by such claimant 
would be binding on the Uuited States or those claiming 
through said United States by title emanating after the 
13th of June, 1812. But a subsequent survey made by 
the United States of such common field lot, changing its 
location, if assented to by said claimant, would be binding 
on such claimant as against said United States, or those 
claiming by title emanating therefrom, prior to the ap- 
proval of such subsequent survey by the Surveyor General 
of the United States. 

In the multiplicity of instructions given the jury on 
each side, with separate instructions given by the court 
upon its own suggestion, it is probable that the instruc- 
tions of the court were considered as controlling. The 
controversy is one between the 16th section and the com- 
mon field lots, and the only difficulty can be in ascertain- 
ing the limits of the common field lots, as they existed be- 
fore 1803. No pretension is made that the 16th section 
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could interfere with the common field lots confirmed by 
the act of 1812, since that act disposed of them all, and 
the weakness of defendant’s title is of no consequence, if 
it is clearly established that the land in controversy was a 
part of the common fields of St. Louis, as known in Span- 
ish times. It is true that portions of the common fields 
may have been abandoned by those who cultivated them, 
and indeed I infer from our decisions in early times that 
all cultivation in these lots had ceased in 1797, or fifteen 
years before the passing of the act of 1812. The aban- 
doned lots would under the act of 1812 go to the schools, 
and the plaintiffs have no rights on this ground, and as 
to such vacancies as sink holes or something of that sort 
would have made on a prairie, since they would go to the 
government for military purposes, it is of no consequence 
in this case. 

The material and controlling question was, therefore, 
whether the land was within the limits of the common 
field lots, for if it was, it was plain that the 16th section 
could not interfere with such title. The real difficulty is, 
therefore, that there were two surveys of these lots. It 
has always been recognized by our court, that although 
the United States had by the act of 1812 parted with all 
interest in the land designated in that law, yet the survey 
made by her authorities subsequently would at least bind 
the United States and those who accepted it—but in this 
vase there were two surveys. The first was made by Coz- 
ens, in 1855, which threw the land in controversy within 
the common field lots; the second was made upon an or- 
der to place these lots nine arpens west of where they had 
been located. This last survey, is, in a word, the only real 
controversy in the case. If that survey bound the defend- 
ants, representing the Lindells, they have no case. When 
this case was here before, 50 Mo. 82, it was strongly inti- 
mated by Judge Adams, that the doctrine of estoppel had 
no application to such a case, and if that is adhered to, 
aud the survey of 1857 is held not binding on the Lin- 
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dells, it is clear that this judgment against them should 
be reversed. The instructions given by the court, though 
cautiously worded, certainly were intended to indicate to 
the jury that they should be governed by the last survey— 
in other words, that the Lindells in accepting that survey, 
which was advantageous to them upon other claims which 
they had, could not be heard now to dispute it. But it 
was held, when the case was here before, that the claim 
now advanced by the Lindells or their representatives, 
had no connection whatever with that upon which the 
survey of 1857 was made, and consequently there wae no 
estoppel—nothing to hinder them from disputing this last 
survey of Cozens. The instruction given by the court 
presents a different doctrine, declaring substantially that 
the last survey if accepted by the Lindells, though in re- 
gard to another claim, was binding on them. The judg- 
ment must therefore be reversed and the case remanded. 
The other judges concur. 


Ferris v. Tuaw et al., Appellants. 


1. Variance. If there be a discrepancy between a note offered in 
evidence and the one declared on in the petition, and defendants are 
misled thereby, they should take advantage of the variance by atfti- 
davit as provided by Wagner’s Statutes, page 1033, 7 1. 

2. Ratification of Acts of Agent. Subsequent ratification is equiv- 
alent to prior authorization of the acts of an agent. No new con- 
sideration is necessary to support it. 

8. Liability of Undisclosed Principal: anorrive corrorartion. 
If an agent authorizec to execute a promissory note, executes it in 
his own name, whether he discloses his agency or not, his principal 
may be sued on the note, unless it is clear that both parties to the 
note intended that the agent alone should be liable; and parol evi- 
dence is admissible to prove the intent. 

In this case members of a Masonic Lodge which had made an 
abortive attempt to become incorporate, were held liable upon a 
note executed by the officers of the lodge for the purposes of the 
lodge, with the approval of the members. 
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Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


This was an action brought by Mary J. Ferris against 
Charlie Thaw, John W. Luke, William b. Ryder and others 
on the following note: 
$4,000. Sr. Louris, October 3rd, 1870. 

Twelve months after date I promise to pay to the 
order of John W. Luke, Treasurer, $4,000 without defal- 
cation or discount, for value received, negotiable and paya- 
ble at the Third National Bank of St. Louis, with ten per 
cent interest from date payable semi-annually. 


(Signed) CuarLige Taw, W. M., 
Polar Star Lodge No. 79. 
(Indorsed) Joun W. Luxe, 7reasurer. 


The following state of facts appeared in evidence: On 
the 80th day of September, 1869, Polar Star Lodge No. 79, 
of Ancient Free and Accepted Masons, was a voluntary 
association of persons organized according to the rules of 
Masonry. Defendants were among its members, defendant 
Thaw being its chief officer, by the title of Worshipful 
Master, and defendant Luke its treasurer. On that day 
plaintiff loaned the lodge $4,000, which was afterward used 
for the purposes of the lodge, and took a note in the fol- 
lowing form : 

One year after date, Polar Star Lodge No. 79, A. F. 
and A. M., of St. Louis, Missouri, promises to pay to the 
order of John W. Luke, $4,000, for value received, negotia- 
ble and payable, without defaleation or discount, at the 
banking house of G. H. Loker & Bro., with interest from 
date at the rate of ten per cent from date, payable semi-an- 
nually. 

(Signed) Cuariig Tuaw, W. M. 

f Seal of | 


| Lodge, | Attest: Lorum Mircuk LL, Secretary. 
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(Indorsed:) Joun W. Luke, Cuaruiz Tuaw, C. 8. Rogers, 
Lewis Brerman, WiiuiaM B. Ryper, ete. 


The facts in relation to this loan and the execution of 
the note were duly reported to the lodge at its next meet- 
ing, and the transaction was approved, all of the defend- 
ants being present and voting for approval. Before tne 
maturity of this note the lodge took steps to convert itself 
into a corporation, but failed, owing to neglect to tile the 
articles of association in the office of the Secretary of State. 
Afterward the note being about to mature, at a meeting of 
the lodge, defendants Luke and Thaw were appointed a 
committee to renew it. Acting upon this authorization, 
this committee executed the note in suit. The lodge paid 
interest upon it for six years, but default being made 
plaintiff brought this suit. here was a verdict and judg- 
ment for plaintiff in the Circuit court, which, on appeal to 
the St. Louis court of appeals, was affirmed. From the 
judgment of affirmance defendants Thaw and Kyder ap- 
pealed to this court. 


E. B. Sherzer for appellant Ryder. 


1. Thaw did not profess to bind Ryder; nor did Ry- 
der authorize Thaw to bindhim. The authority he assisted 
in giving Thaw was to bind the lodge, and this cannot be 
construed into an authority to bind himself. Story on 
Agency, (8 Ed.) § 264; Hurt v. Salisbury, 55 Mo. 810, 314. 
Besides, there was no testimony tending to show that 
any authority was given by Ryder. The only testimony 
on that subject related to the first note. Nor was there 
any ratification by Ryder with the intention of binding 
himself. Story on Agency, (8 Ed.) § 239, § 251 a; Pitts- 
burg, ete., R. R. Co., v. Gazzam, 32 Pa. St. 340, 347, 348; 
Saunderson v. Griffiths, 5 B. & C. 909, 914, 915; Vere v. Ashby, 
10 B. & C. 288, 298; Ferry v. Taylor, 33 Mo. 323, 334. As- 
sent to the execution of a note by Thaw, as professed agent 
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of a supposed corporation, cannot be the foundation of a 
claim against defendant on such note. 
2. The lodge was an organized corporation, but not 


for the transaction of business. Hurt v. Salisbury. 
W. H. Clopton for appellant Thaw. 
The lodge was duly incorporated. 
Noble § Orrick for respondent. 


The lodge, owing to failure to file the articles of asso- 
ciation with the Secretary of State, did not become incor- 
porate. 55 Mo. 310. The members are, therefore, to be 
treated as partners. Wells v. Gates, 18 Barb. 554; Hill v. 
Beach, 12 N. J. Eq. 31. The name of “Charlie Thaw, W. 
M., Polar Star Lodge No. 79,” signed to the note sued on, 
is the style adopted by them and is their name. Parsons 
on Partnership, 6. Those members of a firm who either 
authorize the execution of a note, or ratify after execution, 
are bound by it. On this principle all the defendants are 
liable, the testimony showing that they ratified the execu- 
tion of both notes. Williams v. Bank, 7 Wend. 542; Babb 
v. Reed, 5 Rawle 151; Cross v. Jackson, 5 Hill 480. The 
claim that Thaw alone is liable cannot be maintained. The 
words “ W. M., Polar Star Lodge No. 79,” cannot be treated 
as mere descriptio personae. The evidence shows the note 
was given by him as an officer of the lodge, with the ap- 
proval of the lodge, and the money was used by the lodge. 
It was, therefore, the obligation of the lodge. McClellan 
v. Reynolds, 49 Mo. 812; Smith v. Alexander, 31 Mo. 193; 
Shuetze v. Bailey, 40 Mo. 69; Musser v. Johnson, 42 Mo. 74. 
If the appellants are not liable as partners, they are cer- 
tainly liable, by virtue of the act of their agent, Thaw, in 
executing this note in the name of the lodge by their di- 
rection. Ridgely v. Dobson, 3 Watts & Serg.118; Delauney 
v. Strickland, 2 Stark. (N. P.) 416. 


29-72 
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Snerwoop, C. J.—I. If there was any discrepancy 
between the note declared on, and ‘that offered in evi- 
1. ‘VARIANCE. dence, and defendants were misled thereby, 
they should have taken advantage of such variance in the 
manner pointed out by the statute. 2 Wag. Stat., 1033, 
$1; Turner v. Chillicothe, ete. R. R. Co., 51 Mo. 501. 

If. The giving of the note in suit, as shown by the 
testimony, was ratified by all of the defendants. Thaw’s 
testimony shows this, and the court of appeals did not 
err in so stating the matter in its opinion. The testimony 
of Thaw as to the presence of the defendant Ryder at 
the meeting when the ratification occurred, was that he 
thought Ryder was there; this was tantamount to saying, 
that according to the best impression and recollection of 
witness, Ryder was present. This was certainly sufficient 
to go to the jury as evidence of Ryder’s presence. 

Ill. If the act of Thaw met with ratification and 
adoption at the hands of defendants, this was equivalent 
° patirication or (2 Prior authorization, and needed no new 
ACTS OF AGENT. consideration to support it. First National 
Bank, etc., v. Gay, 63 Mo. 33: and the case is to be regard- 
ed in the same light, as if authority had been originally 
conferred. 

IV. Taking it thus that the act of Thaw in respect of 
the new note was ratified by defendants, they are to be 
treated as original promisors; as undisclosed principals: ; 
as much bound by Thaw’s act as if their own fingers had 
guided the pen, and their own signatures appeared on the 
paper. For if the agent possesses the requisite authority 
to make an unsealed instrument, and makes it in his own 
name, whether he discloses his agency or not, or his prin- 
cipal or not, either agent or principal may sue or be sued 
on the contract, unless there be a clear manifestation that 
both parties intended that the agent is to be exclusively 
liable, and the principal is not to be resorted to in any 
event; and parol evidence is admissible to establish such 
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intention, as this evidence does not contradict that which 
is written, but only serves to show that others than those 
mentioned on the face of the paper, are bound also, since 
the act of the agent is that of his principal; the liability 
of the latter depending on the act done, and not merely 
on the form in which such act finds expression. Story on 
Agency, §§ 160, 270, and case cited. 

V. The instructions given on the part of the plaintiff 
and defendants respectively, presented the law of the case 
with substantial clearness; and we discover no such error 
in this regard or in any other point assigned by defend- 
ants as materially affects the merits of the action or war- 
rants us in awarding a reversal. The judgment, is there- 
fore, aflirmed. Napron, J., absent. The other judges 
concur. 





Wetscu v. Tue Hannipar & St. JosepH RatmRoap Company, 
Appellant. 


Railroad: DANGEROUS CROSSING: EMPLOYMENT OF FLAGMAN: NEGLI- 
GENCE. Railroad companies are not bound to station flagmen at the 
crossing of public highways, no matter how dangerous. If the bell 
is rung, or the whistle sounded, as the train approaches the crossing, 
in compliance with section 806, Revised Statutes, a company fulfills 
its whole duty, except, perhaps, in a case where the crossing is of 
such a character that the employment of a flagman is one of the 
common and usual means of warning adopted by prudent railroad 
companies. In such case the omission to employ one might be neg- 
ligence. 


Appeal from Marion Circuit Court.—Hon. Joun T. Repp, 
Judge. 


REVERSED. 
Geo. W. Easley for appellant. 


Anderson § Boulware for respondent. 
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Norton, J.—This is a suit for damages to plaintift’s 
horses and wagon, alleged to have been sustained at a 
crossing of a public highway in Marion county, by reason 
of defendant’s negligence. The negligence averred was: 
1. In not having a flagman or watchman at the crossing ; 
2. In not sounding the whistle or ringing the bell as re- 
quired by statute; 3. That the servants and agents of 
defendant in charge of said train, so carelessly and negli- 
gently propelled the same, and made such great noise and 
shrieks by blowing the steam whistle attached to the loco- 
motive, that the horses were frightened and ran away, ete. 
The answer was a general denial. On the trial plaintiff 
obtained judgment for $350, from which defendant has 
appealed. 

The evidence tended to show that where the Palmyra 
and Lagrange road crossed the railroad, near the highway 
bridge across North river, the highway is cut out of the 
side of the rock bluff, gradually descending from the top 
of the hill, which is twenty-five or thirty feet high, till 
about twenty feet from the railroad, where it reaches the 
level of the railroad and crosses it at grade, that this road 
cut out of the side of the rock bluff, was “ very rugged and 
uneven,” and wagons going along there make a great deal 
of noise; that from the top of the hill, nor down to the 
level of the railroad, in fifteen or twenty feet of the track, 
a train could not be seen; that plaintiff, about half past ten 
o’clock in the day, knowing that a passenger train was due 
at that hour, stopped, looked and listened for a train, but 
neither seeing one nor hearing the customary signals of an 
approaching train, drove his wagon and team forward and 
discovered a train about fifty yards from him as his horses 
stepped on the crossing; that plaintiff got across the track, 
and his horses becoming frightened by the sharp sounding 
of the whistle ran off and fell over the bluff of the river, 
killing themselves and destroying the wagon and harness ; 
that from the location of the road, the intervention of the 
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bluff and the noise made by tke wagon, it was difficult to 
hear either bell or whistle. The evidence was conflicting 
as to whether either the bell was rung or whistle sounded. 
The evidence also tended to show that the defendant had 
kept a watchman or flagman at the said crossing up to 
within about eighteen months before the iujury complained 
of occurred, and that plaintiff knew that for that length 
of time there had been no watchman at the crossing. 
Upon this state of facts the court gave, over defendant’s 
objection, the following instruction : 

If the jury find from the evidence that the public 
highway running north from the city of Palmyra, from a 
point some two or three hundred yards before it reaches 
the point where it is crossed by the railroad, to within a 
few feet of the south end of the bridge across North river, 
is constructed by cutting into the side of the bluff, leaving 
the bed of the highway uneven and rocky, and if the jury 
further find that persons traveling on said highway, going 
north toward said crossing and bridge, in wagons or other 
vehicles, by reason of the noise made by such vehicle, and 
the intervention of the bluff between the point on said 
highway at which said vehicle was descending said bluff, 
and the train approaching said crossing from the east, could 
not ordinarily hear the whistle or bell and could not see 
said train, and if the jury find that by reason of the above 
facts said crossing was unusually dangerous to the safety 
of travelers and their teams approaching said crossing from 
the direction of Palmyra, it was the duty of defendant to 
station at said crossing some watchman or other agent to 
warn such travelers so approaching said crossing of the 
approach of trains coming from the east, or to adopt some 
other means by which the crossing of their road at said 
point by such travelers would be rendered reasonably sate ; 
and if the jury further find that defendant, its employees 
and agents, neglected to station a watchman or other agent 
at said point to warn travelers, and neglected to adopt any 
other means to render this crossing of their road at said 
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point by such travelers reasonably sate, and if the jury 

further find that the injury to plaintiff’s wagon and horses 
yas caused by such negligence of defendant or its em- 
ployees or agents, the verdict should be for plaintiff. 

This instruction in effect tells the jury, as a matter ol 
law, that it was the duty of the defendant to station a 
watchman at the crossing if they believed that such crossing 
was unusually dangerous to the safety of travelers, and that 
its failure to do so rendered it liable for injuries occasioned 
thereby. Section 806, Revised Statutes, enjoins it as a duty 
on every railroad either to ring a bell or sound a whistle at 
least eighty rods from the place where such railroad shall 
cross any traveled public road. The above instruction adds 
auother and additional duty to those imposed by the stat- 
ute, and that this cannot be done has been expressly held 
in New York, where there is a statute of which the above 
section is a literal copy and from which it was borrowed. 

In the case of Beisiegel v. New York Central R. R. Co., 
40 N. Y. 9, it is said: “The question is fairly presented 
whether a railroad company is required by law to station 
a flagman at every street or road crossing, where in the 
opinion of a jury the travel is such that ordinary prudence 
requires it, for the purpose of warning and keeping trav- 
elers off from such crossing when trains are passing over 
it.” In the disposition of this question it was observed 
that “ railroads are authorized by statute to construct their 
roads and run their trains across streets and highways. 
The same statute provides that they shall give certain sig- 
nals for the purpose of warning travelers of their approach 
and presence ; such signals being in the judgment of the 
legislature sufficient to protect the public from injury in 
the use of crossings. Keeping a flagman at the crossing 
or any of them, is not required by statute; nor does the 
statute require the company to give warning to travelers 
other than as therein required. The question remains 
whether the common law requires the company to warn 
travelers of approaching trains by other and more effective 
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means than the statute requires. The claim that it does, 
is based upon the maxim that every one must so use his 
own as not to injure another. In applying the maxim it 
must be borne in mind that the traveler and the railroad 
has each an equal right of way in the crossings, derived 
from the same authority; the former for the purpose of 
travel, and the latter for running its trains. <A collision is 
somewhat dangerous to the trains, but vastly more so to 
the traveler. The law imposes upon both the duty of ob- 
serving care to avoid them. But the care imposed upon 
the company is in operating its trains, in so transacting 
its business in the exercise of its right of way, as not to 
injure others in the exercise of their similar right, pro- 
vided the latter exercise due care on their part. This relates 
to the mode of operating the trains and all other things 
done by the company in tke transaction of its business. It 
does not require the company to employ men to keep trav - 
elers off the track, or to serve notices upon them that trains 
are approaching. Should the company do this it would 
relieve the traveler from all necessity of exercising care in 
this respect, and it would, indeed, be safe for him to go 
upon the track, having received no express warning. If 
the exertions of the flagmen were in any particular case 
inadequate to prevent injury to a traveler, upon the same 
pringiple it might be submitted to a jury whether ordinary 
prudence did not require gates to be closed at certain cross- 
ings, while trains were passing, or something else done to 
protect the traveler, and if in their judgment it did, to 
instruct them that such omission was negligence.” 

So in the case of Weber v. New York Central R. R.Co., 58 
N. Y. 459, where the same question was considered, it was 
held that “the duty of posting flagmen or having servants 
and agents, or placing gates or other obstructions, or of 
giving special or personal notice to travelers at railway 
crossings, can only be imposed by the legislature.” 

If there had been evidence in this case tending to show 
that at such a crossing as the one where the injury occurred, 
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the employment of a flagman was one of the common and 
usual means of warning adopted by prudent railroad com- 
panies, then the omission to have employed one might have 
been negligence, and had that question, with evidence upon 
which to base it, been submitted to the jury, as it was in 
the case of Kinney v. Crocker, 18 Wis. 74, under the au- 
thority of that case it might have been justified. Judg- 
ment reversed and cause remanded. All concur. 





Tue Strate v. Crarr et al., Appellants. 


Criminal Law: arrempt To sTEAL: ATTEMPT TO ROB, The defendants 
having been convicted of an attempt to commit larceny; Held, that 
the judgment must be reversed, the evidence showing an attempt 
to commit robbery rather than larceny. 


Appeal from Dade Circuit Court—Hon. J. D. Parkryson, 
Judge. 


REVERSED. 


Defendants were convicted on the following count of 
the indictment: The grand jurors aforesaid, upon their 
oaths aforeseid, do further find and present that Frank 
Cratt and Box Mitchell late of said Dade county, on, ete., 
at, ete., unlawfully, willfully and feloniously did attempt 
to feloniously steal, take and carry away the sum of $150, 
the money and property of one C. Owing, with the intent 
feloniously to convert the same to their own use, and then 
and there, in said attempt and toward the commission of 
said larceny and felony, the said Frank Craft and Box 
Mitchell, unlawfully, willfully and feloniously did go to the 
residence of the said C. Owing with full intent and design 
to carry out and complete the felony as aforesaid, but were 
prevented from completing said felony by the light in the 
house where said money was, and the dog at said house, 
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which gave the alarm by barking at said Craft and Mitchell ; 
so the grand jurors aforesaid, do say the said Frank Craft 
and Box Mitchell, then and there,in the manner and form 
aforesaid, unlawfully, willfully and feloniously, did attempt 
feloniously to steal, take and carry away the sum of $150, 
the money of one C. Owing, with the intent to convert the 
same to their own use, contrary to the form of the statute, 
etc., and against the peace and dignity of the State of 








Missouri. 
D. A. De Armand for appellants. 


1. Assuming the State’s evidence to be true, nothing 
was done by defendants beyond forming an intent and 
making preparation to obtain Mrs. Owing’s money. This 
is not an “attempt,” and does not amount to an offense 
under our law. State v. Painter, 67 Mo. 84; Com. v. Me- 
Donald, 5 Cush, 365 ; 1 Bishop Crim. Law, title “Attempt.” 

2. There was no evidence of an attempt or even an 
intent to commit larceny. According to Rhodes’ testi- 
mony, the intention was to rob, not to commit larceny. 


J. L. Smith, Attorney-General, for the State. 


The acts of the defendants constituted an attempt. 
State v. Montgomery, 63 Mo. 296; 2 Wharton Crim. Law, 
(7 Ed.) § 2686, et seg; 1_Bishop Crim. Law, (5 Ed.) § 752; 
Com. v. Jacobs, $ Allen 274; Kunkle v. State, 32 Ind. 220, 
232; Com. v. McDonald, 5 Cush. 365; State v. Wilson, 30 


Conn. 500; State v. Elick, 7 Jones (N. C.) 68; 2 Wharton 
Crim. Law, (7 Ed.) §§ 2699, 2700, 2693; Lewis v. State, 35 
Ala. 380; People v. Lawson, 56 Barb. 126; Reg. v. MeCann, 


28 Up. Can., Q. B. 517. 


Suerwoop, C. J.—The defendants were indicted for, 
and convicted of, an attempted theft, but were acquitted 
on two other counts of the indictment, the one for at- 
tempted robbery, the other for attempted burglary. The 
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section of the statute on which the indictment is based, is 
this: “Every person who shall attempt to commit an 
offense prohibited by law, and in such attempt shall do any 
act toward the commission of such offense, but shall fail 
in the perpetration thereof, or shall be prevented or inter- 
cepted in executing the same, upon conviction thereof, 
shall, in cases where no provision is made by law for the 
punishment for such attempt, be punished,” ete. 1 R. 8. 
1879, § 1645. . 

The only point for our determination is the sufficiency 
of the evidence to sustain the conviction. That evidence 
discloses a design by defendants to commit burglary in the 
first or second degree, and to commit robbery, for Rhodes 
states that they “went there with intention of going into 
the house and getting $150 belong to Mrs. J. C. Owing.” 
And he further states, on being re-called: “ We was to 
get into the house, and one was to catch the old lady, and 
put something over the old lady’s head, so she could not 
make a noise, and hold her, and the other was to get the 
trunk and carry it out or break it open in the house.” 
Thus establishing an intention to commit a crime which, 
if committed, would have been robbery in the first degree. 
R. 8S. 1879, § 1302. Rhodes, who had no intention to per- 
petrate a crime, but whose purpose was to “catch” the 
defendants, further states: “Craft and Mitchell and I 
went on to Owing’s; we went over and got up to the barn, 
and the dog barked in the yard, and a light flashed up all 
of a sudden in the house, and we suspicioned some man 
person was in the house, and we didn’t know whether to go 
in or not. Craft said he’d go in and kill the dog, and went 
in and shot at him, and came back, and said he had shot 
him, and that he believed he heard some one whisper, and 
thought there was a man person in the house. We then 
walked about one hundred yards away, or so, and stopped 
and talked about going back. Craft said he didn’t believe 
it would pay to go back, that he thought there was some 
man person in the house. He told me to go back and watch 
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he thought Id better not go, that 1 might get shot; that 
he was going to Stockton to court and would get some 
chloroform and we’d chloroform the house the next night.” 
The above is the substance of the evidence offered by the 
prosecution as to the alleged attempt; and the question 
arising upon the evidence thus adduced, is whether the 
act done by defendants amounts to an attempt to commit 
the crime of which they were convicted. 

In the view we take of this case it is not regarded ab- 
solutely necessary to its determination to discuss what act 
it is which properly could be deemed an attempt within 
the purview of the statute cited. Perhaps it will be found 
when the question shall present itself in such shape as to 
require and receive that extended discussion which the 
importance of the subject evidently demands, that the cir- 
cumstances of each particular case will have much to do 
in determining whether an act or a series of acts should be 
held a violation of the section before us. That section has 
been on our statute books since 1835, (Laws of that year, 
p. 211, § 1,) but this is the first instance which has occurred, 
it is believed, in this State, where.a construction of the 
section has been asked. The section in question is pre- 
sumably derived from a like statute in New York, and 
should we follow the rulings made in that state upon the 
statute, no great difficulty, perhaps, would be experienced 
in coming to a conclusion favorable to the views advanced 
on the part of the prosecution as to what constitutes an 
attempt under statutory provisions. For in that state it 
has been held that where the prisoner solicited one K. to 
set fire to a barn and gave him materials for the purpose, 
that this was sufficient to warrant a conviction, though the 
prisoner did not mean to be present at the commission of 
the offense, and K. never intended to commit it. Zhe Peo- 
ple v. Bush, 4 Hill 133. And in the more recent case of 
the People v. Lawton, 56 Barb. 126, where the proof showed 
that having reconnoitered the premises, the prisoner de- 
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signed and agreed with the witness that at about one o’clock 
of a particular night they would commit a burglary, by 
entering the store of B.; that in pursuance of such design 
and agreement, at about the designated hour, they went to 
the store, through the alley in its rear; that the prisoner 
varried, or caused to be carried there, a set of burglar’s 
tools to aid them in the commission of the burglary; that 
when they arrived, the prisoner suggested that none of the 
tools were strong enough to enable them to force an en- 
trance; that they then concluded to enter a blacksmith’s 
shop close by, for the purpose of getting a crowbar cr 
some other tool, with which to break into the store, but 
before entering the shop, an alarm being given, they were 
interrupted and prevented from executing their intended 
purpose, without, however, abandoning it; it was held 
that sufficient evidence had been introduced to support a 
conviction for an attempt to commit a burglary. 

But, as before stated, it not being deemed absolutely 
essential in this case to determine what is, under the stat- 
ute, an attempt to commit a crime, we shall refrain from 
determining the point, and this is our reason for thus re- 
fraining: We might concede that an attempt had been 
made, and an act had been done toward the commission of 
an offense, but still this concession would not warrant the 
‘conviction of the defendants on the third count of the in- 
dictment ; fur the evidence unmistakably shows a design 
to obtain the money by robbery, and not by larceny; and 
that if the act of shooting the dog can be regarded as an 
attempt, it was an attempt to commit the former, and not 
the latter crime. Had not Rhodes been re-called, there 
would have been more ground for saying that the money 
was to be obtained by larceny, coupled, perhaps, with bur- 
glary; but his testimony after retaking the stand, pre- 
cluded any idea of an intended larcenous taking, and 
especially that the dog was shot as an act in furtherance 
of such taking. On the contrary, it very clearly appears 
that the idea of chloroforming the house the next night, 
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from which perhaps intended larceny might be inferred, 
did not occur to Craft until he had shot the dog, and a 
retreat had been made from the immediate neighborhood 
of the house. It is impossible, therefore, to say that the 
defendants were properly convicted of an attempt to com- 
mit a larceny, in consequence of the act of shooting the 
dog. Tosay so would be equivalent to saying that a prior 
act was done in furtherance of a subsequent formed design. 
The judgment must, therefore, be reversed and the prison- 
ers discharged. Napton, J., absent; Hoven and Henry, 
JJ., concur in the result; Norron, J., dissents. 


Tue Home Srock Insurance Company, Appellant, v. SHER- 
Woop. 


1. Corporation: LEGALITY OF ORGANIZATION CANNOT BE QUESTIONED 
BY STOCKHOLDER. A stockholder in a corporation cannot escape 
liability upon his stock note by showing that the corporation was 
not organized in strict conformity to law, as for example, by show- 
ing that instead of the cash payment required by law to be made by 
all subscribers of stock, the corporation had accepted notes secured 
by mortgage on real estate. 

2. : IRREGULAR TRANSFER OF STOCK: sTOCK NOTE, Equity will 
protect the claims of the holder of stock irregularly transferred, and 
if the corporation goes into liquidation, will authorize it to enfore a 
stock note given by the transferrer in payment of the stock in order 
to provide means for its redemption. 





: TRANSFER NOT [MPEACHABLE BY TRANSFERRER. One who has 
transferred a stock certificate for value, cannot afterward, in his own 
defense, object to the transfer on the ground that it was not made 
in the mode prescribed by the by-laws or charter. 





Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 


Loan § Mosman for appellant. 
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1. Respondent having given the note and mortgage 
to the appellant, is estopped from denying the existence of 
appellant as a corporation. Angell & Ames on Corp., (9 
Ed.) § 6385. 

2. Respondent has had the benefit of the money paid 
by his securities, and now seeks by this defense to destroy 
the value of said certificate, which they received of him as 
their indemnity. It would be inequitable and unjust to let 
the respondent keep the land after having enjoyed the 
money. 

3. It is true that the company resolved to go into 
liquidation and did not need the balance due on the note 
and mortgage to pay the creditors of the company. But 
it did require said balance to refund to the holders the tifty 
per cent paid on the certificate of stock issued to respond- 
eut. The company was responsible to the owners of said 
stock for the money paid on it. It has refunded to the 
other stockholders the amount paid for their stock, by sur- 
rendering the notes and entering satisfaction of the mort- 
gages thereof, and receiving a surrender of their certificates 
of stock. 


James P. Thomas for respondent. 


1. The actual payment of fifty per cent of the stock 
subscribed for in cash by the subscribers, was an essential 
condition precedent to the incorporation of plaintiff. Laws 
of Mo. 1869, pp. 47, 50, $$ 5, 6, 7 and 15; Occidental Ins. 
Co. v. Ganzhorn, 2 Mo. App. Rep. 205; Oldtown R. R. Co. 
v. Veazie, 31 Me. 577; Fire Department v. Kip, 10 Wend. 266. 

2. Plaintiff went into liguidation, adjusted and set- 
tled up in full all of its liabilities, dissolved, and none of 
the money sued for will be needed in the prosecution of its 
business, or in closing up its affairs. 

3. The certificate of stock was transferred to Weakley, 
Albin and Hawley, by a simple delivery thereof, and that 
was the only manner in which it was pledged to indemnify 
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them. No transfer thereof, or other entry in regard thereto, 
was made on the books of the pretended corporation. This 
is a nullity. Gen. Stat. 1865, p. 362, § 41. 


Tloven, J.—The plaintiff was organized as an insurance 
company, other than life, in February, 1870, under an act 
of the general assembly approved March 10th, 1869. The 
‘apital stock of the company was $100,000, divided into 
shares of $100 each. Section 15 of the act provided that 
a company formed on the joint stock plan for the purpose 
of doing either of the kinds of business mentioned in the 
Ist section, should not commence to do business if the capital 
of said company named in the charter should be less than 
$200,000, until the whole should have been subscribed, and 
$50,000 paid in, and that the amount required to be paid 
in before the company could proceed to do business, should 
be held in cash or invested in Treasury notes, and stocks 
of the United States, or in stocks and bonds of the State 
of Missouri, or in bonds and mortgages or deeds of trust 
on improved unincumbered real estate, worth at least double 
the amount loaned thereon. Acts 1869, p. 51. The de- 
fendant subscribed for sixty shares of the stock, and exe- 
cuted his note for $3,000, secured by a mortgage on real 
eState for the cash payment, 50 per cent. Shortly after the 
company commenced business, by «a vote of its directors, it 
went into liquidation, and atter the adjustment and settle- 
ment of its liabilities, it was ascertained that premiums 
received, and interest collected on the cash notes, furnished 
a sufficient amount to pay all demands against the com- 
pany, and the proper officers were instructed to release 
the mortgages of those stockholders who returned the 
certificates of stock issued to them by the company. This 
is a suit on the note and mortgage executed by defendant, 
who has failed to return his certificate of stock, alleging 
in his answer that “it is not in his possession or control,” 
nor has been, since the month of June, 1870, but by the 
answer releasing and relinquishing to the company all his 
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interest, or right in and to the certificate of stock. It ap- 
pears that the certificate of stock issued to him was deliv- 
ered to three parties to hold as an indemnity to them for 
indorsing his note to the German Savings Bauk for $4,000, 
which his said sureties had to pay. 

The point he relies upon to defeat this action is, that 
section 15, supra, was violated in the provision requiring 
fifty per cent of the stock to be paid in cash, and that the 
company had no corporate existence or right to transact 
business as a corporation until that provision was complied 
with. Without determining whether there was a substan- 
tial compliance with that requirement or not, it is sufficient 
to say that defendant assisted in the organization of the 
company, and “ will not be permitted to escape the duty 
he assumed when he subscribed for the stock, upon the 
ground that the company was not organized in strict con- 
formity to law.” Central Plank Road Co. v. Clemens, 16 
Mo. 365. 

The defendant's offer, in his answer, to release to the 
company his interest in the certificate, is rather cool, fol- 
lowing his distinct allegation that it had not been in his 
possession or control since June, 1872, and in view of the 
fact that it was then held as collateral security for $4,000, 
which the indorsers of his note to the bank have been 
compelled to pay for him. Whether they have acquired a 
right to it in the manner prescribed by the charter or by- 
laws of the company or not, equity will protect their claim 
to the certificate, and the company has the right to recover 
of defendant the amount of his note, in order to provide 
means for the redemption of the certiticates issued to him. 

He is not the party to raise the objection, that the 
acquisition of the certificate by the holder, was not made 
in the mode prescribed by the by-laws or charter, when it 
is shown that for a valuable consideration he delivered it 
to them, with the purpose of ‘investing them with the right 
he had to it. The judgment, which was for the defendant, 
is reversed and the cause remanded. All concur. 




















OCTOBER TERM, 1880. 465 


Huffman v. Vaughan. 


HurrMan v. Vauanan et al., Appellants. 


1. Mills and Mill Dams: nuisance: prescriprion. The act of 1835 
in relation to mills and mill dams, (R. 8. 1835, p. 405,) authorizes 
the appropriation of private property for mill purposes, provides 
that every dam and mill shall be commenced within one year and 
finished and ready for business within three years from the date of 
the order of court authorizing its erection, gives any one injured by 
adam erected without legal permission, a right to recover double 
damages from the owner, and declares that all dams not erected ac- 
cording to the law shall be deemed public nuisances. Held, that a 
dam erected under an order made by authority of this act, but not 
commenced nor completed within the time fixed by the act, was an 
unlawful structure, and no lapse of time would legitimate it, or en- 
title its owner to the protection of the act against other mills. 








2 No mill owner whose dam has not been erected according 
to law can invoke the jurisdiction conferred on the circuit courts by 
section 25, Wagner's Statutes, page 951, for the protection of his 
mill and dam against interference by other dams subsequently 
erected. 

3. If the completion of a mill and dam be delayed more than 


three years after the entering of an order of court authorizing their 
erection, the proprietor will, under section 25, Wagner’s Statutes, 
951, be debarred of any right of action against one subsequently 
erecting adam below him, for backing up the water and thereby 
interfering with the operation of his mill. 


Appeal from Andrew Circuit Court.—Ilon. H. 8S. KEey, 
Judge. 


REVERSED. 


Chas. F. Booher and W. S. Greenlee for appellants, cited 
Com. v. Ellis, 11 Mass. 464; Stowel v. Flagg, 11 Mass. 364 ; 
Swett v. Poor, 11 Mass. 553; Knox v. Chaloner, 42 Me. 150; 
Renwick v. Morris, 3 Hill 621; People v. Cunningham, 1 
Denio 536; Chalker v. Dickinson, 1 Conn. 382. 


Meyers & Heren for respondents. 


Suerwoop, C. J.—Action for damages, brought July 
13th, 1875, against defendants, for erecting and maintain- 
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ing a mill dam, about two miles south of plaintiffs’ mill 
dam, to such a height that the operation of plaintiffs’ mill 
machinery was seriously impeded in consequence of the 
flow of back-water from the mill dam of defendants. In 
addition to the prayer for damages, it was prayed that de- 
fendants be required to abate their dam to such a height 
as would not interfere with the prior rights of plaintiffs. 
The plaintiffs claim under one Lewis Shelton, stating that 
their dam was erected in conformity to law in consequence 
of permission granted to him under the mill dam act. The 
defendants also claim under a like permission. When the 
vase was tried, it was shown that the permission granted 
to Shelton to erect his dam was on June 28th, 1842; but 
the testimony showed, and so the jury, in answer to inter- 
rogatories, found, that the work on plaintiffs’ dam was not 
commenced until 1846, and that the mill was not completed 
for business till 1848. The jury also found that plaintitis’ 
mill and dam had been kept up and maintained for twenty- 
two years prior to the building of defendants’ dam. It 
appeared in evidence offered by defendants, that upon peti- 
tion presented by those under whom they claimed, an order 
had been duly made for the erection of their dam, August 
31st, 1870, and that it and their mill were commenced and 
completed in due time. Under instructions of the court, 
the jury returned a verdict for nominal damages in favor 
of plaintiffs, and upon this a judgment was entered, and 
it was therein ordered that defendants abate the height of 
their dam. 

Atthe time permission was granted to Lewis Shelton in 
1842, the act of 1835 respecting mills and mill dams, was 
1. minis aNp mitt in foree. The 16th section of that act pro- 
preseription. vided that the order and decree authorizing 
the erection of adam, and the rights and privileges thereby 


rranted, should, in all cases, be upon, and sulject to, the 
£ 5) ’ A ’ 


conditions thereinatter expressed. Among those condi- 
tions were, as expressed in the 17th section, that the dam 
and mills, or other machinery, should be commenced within 
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une year, and the same be ready and finished for business 
within three years from the date of the order of permis- 
sion. The 22nd section of the act referred to, provided 
that if any person should “ build or raise any dam, or any 
other stoppage or obstruction in, or across, any water 
course” without obtaining legal permission, and any injury 
should ensue to another person, that he might recover 
double damages. And section 23 of that act provided that 
“all dams, stoppages or obstructions not made according to 
law,” should “be deemed to be public nuisances,” and 
might “ be dealt with as such.” These statutory provisions, 
as above quoted, have been continued down to the present 
time. 

I think it very clear from the statutory provisions L 
have mentioned, that the evident intent of the legislature 
in enacting those provisions, was that a person might ae- 
quire a right to erect a mill dam, provided he proceeded 
“according to law,” and not otherwise; for not only does 
the statute point out the method to be pursued, but it goes 
further, and denounces as a“ public nuisance” all dams, 
etc., not made in accordance with statutory provisions. 
The language of the act leaves no room for construction, 
and banishes all idea of a right acquired by prescription or 
lapse of time. It makes no exceptions, and the courts are 
not authorized todo so. The legislature, by declaring that 
all dams, ete., not made according to law, are publie nuis- 
ances, and to be dealt with accordingly, has made the erec- 
tion of a mill dam in such circumstances as the statute 
does not sanction, a misdemeanor and indictable offense, 
and the perpetrator thereof is punishable accordingly, (2 
Wharton Crim. Law, § 1410 ;) and no lapse of time legiti- 
mates a nuisance; (Ib., § 1415;) for it is against law to 
prescribe for a nuisance; (Fowler v. Sanders, Croke Jac. 
446;) and every continuation of it is an offense. Anox vr. 
Chaloner, 42 Me. 150, and cases cited. Since, as above 
seen, the erection of the plaintiffs’ mill dam is an unlawful 
act, they have no standing in court, unless it be true tha 
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an illegal act can be the foundation of a legal proceeding, 
a view which cannot be for a moment tolerated. Swett v. 
Poor, 11 Mass. 549. 

There is another reason why this action cannot be 
maintained: It has been ruled that the 25th section of 
2. ——, the act of 1845, page 747, which authorized 
the circuit court, as a court of chancery, to prevent the 
erection or raising of any dam, etc., which should operate 
to the nuisance and injury of any mill, ete., previously 
erected by lawful authority and of a date earlier than the 
dam complained of; and which section also authorized 
such court, upon a final hearing, to decree that such dam 
be abated, ete., only applied to cases where a mill dam, 
erected in pursuance of law, was “ injured by a dam subse- 
quently built, likewise under the provisions of the statute.” 
Arnold v. Klepper, 24 Mo. 273. That section has undergone 
no essential change since that adjudication. 2 R. 8. 1855, 
p. 1085, § 25; 2 Wag. Stat., p. 951, § 23. As the dam of 
plaintiffs was not erected according to law, their action, 
which is based on section 23, supra, must fail for the reason 
just stated. 

There is yet another reason, which of itself seems con- 
clusive that plaintiffs cannot prevail; it is this: Section 
+ anem, 24, page 408, of the act of 1835, which cor- 
responds in every particular with section 27, page 748 of the 
act of 1845, section 27, page 1085, Revised Statutes 1855, and 
section 25, page 951, Waguer’s Statutes, provides that: “If 
any person, or his legal representatives, to whom permis- 
sion to erect a dam in virtue of this law shall have been 


given, shall fail to build * * the same, together 
with the mill * * according to the requirements 


of this law, or the conditions of the permission, it shall be 
lawful for any person owning the land on one side of the 
water course, at the point where such dam was erected, or 
below, to build a dam and mill * * as if no such 
permission had been given, without incurring any liability 
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on account of backing the water on such dam.” For the 

" ww y , j . v + *9 
foregoing reasons we reverse the judgment. Napron, J 
absent; the other judges concur. 





Duncan, Plaintiff in Error, v. Baker. 


Equity: MorTGAGE: RIGHT TO REDEEM. One McH. bought a tract of 
land subject to a mortgage held by plaintiff, agreeing with the ven- 
dor to pay the mortgage debt. The land was afterward sold under 
an older mortgage, defendant becoming the purchaser. This was in 
pursuance of an arrangement between defendant and McH., by 
which McH. was to have time to redeem. McH. did not redeem, 
but instead, accepted $600 from the defendant in settlement of his 
claims and rights, and surrendered possession of the premises to 
defendant. After this plaintiff brought this suit to enforce his mort- 
gage note against defendant and to be allowed to redeem. Heli, 
that he could not maintain the action; that McH.’s agreement to 
pay plaintiff’s mortgage could only entitle plaintiff to a personal 
judgment against McH. for the amount of the mortgage, and could 
not confer on him the right in equity to be subrogated to McH.’s 
right of redemption under his agreement with defendant, or if it 
could, since McH. had parted with that right, plaintiff could not 
claim the right to enforce it. 


Error to Audrain Circuit Court.—llon. G. Porter, Judge. 
AFFIRMED. 
Thomas N. Musick for plaintiff in error. 


1. The contract between McHenry and Baker was in 
the nature of a mortgage and not a conditional sale. Wil- 
son v. Drumrite, 21 Mo. 325; Conway v. Alexander, 7 Cranch 
218; Turner v. Kerr, 44 Mo. 429; Thompson v. Davenport, 
1 Wash. (Va.) 127; Desloge v. Ranger, 7 Mo. 327; Sharkey 
v. Sharkey, 47 Mo. 543; Brant v. Robertson; 16 Mo. 129; 
Tibeau v. Tibeau, 22 Mo. 77; O' Neill v. Capelle, 62 Mo. 202; 
Copeland v. Yoakum, 38 Mo. 349; Flagg ce. Mann, 2 Sum- 
ner 533. 

2. Plaintiff in error Leing a second mortgagee, all tle 
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rights of redemption in Mellenry accrued to him. Wash. 
on Real Prop., (3 Ed.) p. 518, § 10. 

8. Plaintiff in error having brought this action to 
redeem in a court of equity, and defendant in error, in dis- 
regard or contempt of the action, having sold the lands 
pending the action, plaintiff in error has a right to com- 
pensation. Wilson v. Drumrite, 21 Mo. 325. 


McFarlane § Trimble for defendant in error. 


1. The clause in the deed from Jackson to Mellenry, 
by which the latter assumed and agreed to pay plaintitt’s 
mortgage debt, was a mere covenant to indemnify the 
grantor, Jackson. Jackson was not himself beund for the 
debt. Douglass alone was bound for it. The covenant 
was not made for the benefit of plaintiff, and there is no 
such privity between him and Jackson as would make the 
covenant inure to his benefit. Jweddell v. Jweddell, 2 Bro. 
C. C. 101; Woods v. Huntingford, 3 Ves. 130; Tichenor v. 
Dodd, 4 N. J. Eq. 45; AKlapworth v. Dressler, 15 N. J. Eq. 
62; Crowell ¢. The Hospital, 27 N. J. Eq. 650; Van Horn 
v. Powers, 26 N. J. Eq. 257; Bull v. Titsworth, 29 N. J. Eq. 
73; Kearney v. Tanner, 17 Sand. R. 94; Campbell v. Shrum, 
3 Watts 60; Girard Ins. Co. v. Stewart, 5 W. N.C. 87; 
Samuel v. Peyton, 36 Leg. Int. 96; Pike v. Brown, 7 Cush. 
133; Branman v. Dowse, 12 Cush. 228; Pettee v. Pennard, 
120 Mass. 522; Townsend v. Ward, 27 Conn. 614; Trotter 
v. Hughes, 12 N. Y. 77; King v. Whitely, 10 Paige 465; 
Vrooman v. Turner, 69 N. Y. 282; s. ¢c., 25 Am. Rep. 195; 
Miller v. Whipple, 1 Gray 31; Tumas v. Durgin, 119 Mass. 
500. 

The contract between defendant and McHenry was not 
in writing and was within the statute of frauds and could 
not be enforced, even by Mellenry, unless it operated as a 
fraud upon him. Medsker v. Swaney, 45 Mo. 273; much 

ess could it be enforced by plaintiff. If the verbal con- 
ract was good, it was rescinded by the written contract 
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alterward made. Price v. MeGown, 10 N. Y. 465. The 
written contract fixed the amount to be paid and the day 
of its payment. Time was of the essence of the contract 
and was not waived. Melton v. Smith, 65 Mo. 315. The 
matter between Mellenry and defendant was arranged to 
the satisfaction of both, and if plaintiff has any remedy it 
is upon the covenant against McIfenry personally. 


Norton, J.—In 1874 one Fisher owned 460 acres of 
land in Audrain county, and on said day he executed to 
one Durkee, as trustee, a deed of trust, to secure a note 
made by himself for about $2,000, payable to the North 
Western Insurance Company, due five years thereafter, with 
interest payable semi-annually. This deed gave the trus- 
tee power to sell the land in case the interest was not paid. 
Afterward, in October, 1874, said Fisher, by warranty deed, 
conveyed said land to one James R. Douglass, subject to 
said deed of trust, and on said day, said Douglass made 
his note to plaintiff for $2,300, and to secure the same exe- 
cuted a mortgage on said land. In December, 1874, Doug- 
lass conveyed said land, by warranty deed, subject to said 
deed of trust and mortgage, to James Jackson. In July, 
1876, Jackson conveyed 260 acres of this land, by deed of 
general warranty, to one McHenry, he assuming and agree- 
ing to pay plaintiff’s mortgage debt—Jackson at the same 
time giving McIIenry a mortgage on the remainder of the 
land, indemnifying him against the prior insvrance deed of 
trust. At the time of this transaction, as the evidence 
shows, these parties agreed that Jackson should pay the 
insurance debt, and MeIlenry plaintiff’s mortgage. Me- 
IIenry did pay plaintiff $1,672 on his mortgage debt; not, 
however, until he had obtained a verbal promise from 
plaintiff that he would protect him against the insurance 
deed of trust. The interest then due on the insurance debt 
was not paid by either Jackson or plaintiff, and the whole 
land went to sale under its deed of trust, and defendant 
became the purchaser for about $2,300. A few days pre- 











-_ 


472 SUPREME COURT OF MISSOURI, 





Duncan vy. Baker. 


vious to the sale under the deed of trust, McIlenry and 
Baker entered into a verbal agreement, by which defend- 
ant was to purchase the land and give MclIlenry the right 
to redeem. Sometime after the sale, McHenry failing to 
redeem, they entered into a written contract, by which 
McHenry had the right to redeem by a day fixed, or forfeit 
his right to do so. He still failed to redeem, and at the 
expiration of the time given he and defendant finally set- 
tled the matter, defendant paying Mellenry $600, and 
McHenry giving him possession of theiland. The matter 
between them was thus adjusted in January, 1877, and the 
26th day of May, of that year, plaintiff commenced a suit 
in equity against both defendant and McHenry, asking that 
he might be allowed to redeem. On the 9th day of July, 
1877, defendant sold and conveyed the land to another, and 
plaintiff then amended his petition, continuing the cause 
against Baker alone, in which he prayed for a judgment 
for the unpaid balance on his note. On this petition the 
case was tried ; plaintiff’s bill was dismissed, and he brings 
the case here by writ of error. 

In the light of the facts above detailed, we are unac- 
quainted with any principle which would have author- 
ized any other judgment than the one rendered. Under 
the rule laid down in the case of Heim v. Vogel, 69 Mo. 
533, the agreement made by McHenry in the deed poll 
exeduted to him by Jackson to pay plaintiff’s mortgage 
debt, could only give to plaintiff the right to sue McHenry 
thereon and recover a personal judgment in the event of 
its non-payment. Such agreement did not confer on 
plaintiff the right in equity to be subrogated to any right 
of redemption which McHenry may have subsequently 
acquired by virtue of an agreement made between defend- 
ant, Baker, and McHenry, that Baker should buy the land 
under the Durkee deed of trust and give him the right to 
redeem. But, granting for the argument, that it did con- 
fer on McHenry such right, the evidence shows that Mc- 
Henry had forfeited and parted with the right to redeem 














OCTOBER TERM, 1880. 473 


Mercier v. The West Kansas City Land Company. 





before plaintiff brought his suit, and that at the time it 
was brought Mcllenry had no right of redemption to which 
plaintiff could claim to be subrogated. The suit was in- 
stituted on the 26th day of May, 1877. In January, 1877, 
Mellenry and Baker entered into a written agreement 
which merged all prior verbal arrangements, whereby it 
was agreed that MclIlenry might redeem by the payment 
of $3,000 on or before the 13th day of January, 1877, and 
that if he failed to redeem by that time the right should 
no longer exist. The evidence shows that McHenry failed 
to redeem at said time, and that on his failure the matter 
was finally adjusted by Baker paying McHenry $600 for 
the possession of the premises. Judgment affirmed, in 


which all concur. 


Mercier ef al., Plaintiffs in Error, vy. Tuk West Kansas 
Crry Lanp Company. 


1. Wife’s Equity, Rule as to Settlement of: errect or seTTLEMENT 
UPON HER AND HER HEIRS. It seemsto bean established rule in 
England, and perhaps also in the United States, that a court of 
equity, in making settlement of the property of a married woman, 
will direct the title to be held in trust for her and her children, not 
for her alone. Without deciding whether this rule prevails in Mis- 
souri; eld, that where a married woman applied to a court of 
equity to have certain funds belonging to her invested in land for a 
home for herself and her family, and the court, with all the facts be- 
fore it, ordered that the investment should be made as prayed, and 
appointed a trustee to hold the land for her and her heirs, and directed 
that a conveyance be made to him accordingly, a conveyance taken 
in conformity to such decree conferred upon her an absolute estate 
in equity, not an estate for life with remainder to her children. 
Hoven, J., dissented. 

2. Married Woman’s Trust Estate: waiver OF IRREGULARITY IN 
APPEARANCE. If a married woman’s trustee receives the proceeds 
of land sold under a decree of court, and there is no evidence that 
he has failed to comply with his trust, neither she nor her heirs can 
avoid the sale on the ground that in the proceeding, which resulte:i 
in the decree, she appeared by attorney and not by next friend. 
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Error to Jackson Circuit Court.—Ilox. Samuet L. Sawyer, 
Judge. 


AFFIRMED. 


This was an action of ejectment. The answer of de- 
fendant, after denying the plaintiffs’ right to possession, 
set up a title in defendant under a deed executed by Will- 
iam Gillis, as trustee of Maria Louisa Mercier and her 
family, dated November 20th, 1865; that this deed was so 
made in pursuance of an order or decree of the circuit 
court of Jackson county, made September 23rd, 1858, upon 
a petition that day filed in said court by said Gillis, as such 
trustee, and said Maria Louisa Mercier, in her own right; 
that the title to said lands so conveyed had been vested in 
Gillis, as trustee, by a deed thereof executed to him by 
Benoist Troost and wife, dated March 15th, 1850; that 
said lands had been purchased by said Gillis in the year 
1847, of Joseph Euneau, who had deeded the same to said 
Benoist Troost in pursuance of an order of said court, 
made September, 1847, directing such purchase, and the 
money with which such purchase was so made was then, 
and had for some time been held by said Gillis in trust for 
the sole and separate use of said Maria Louisa Mercier, 
free from the management, control or interest in any wise 
of Prosper Mercier, her husband, and that Maria Louisa 
Mercier was the mother of plaintiffs, Frederick Mercier 
and Peter Mercier. To this answer plaintiffs replied by a 
general denial. 

The case was heard by the court upon an agreed state- 
ment of facts, of which the following is the substance: 
Plaintiffs and defendant both claim title under a deed of 
Benoist Troost to William Gillis, as trustee of Maria Louis: 
Mercier and her family, dated March 1dth, 1850, conveying 
the premises and other property. On the 20th day of No- 
vember, 1865, Gillis conveyed the premises to defendant by 
a deed, as follows: ; 
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Know all men by these presents, as follows : Whereas, 
on the 23rd day of September, 1858, and during the Sep- 
tember term for said year of the circuit court of Jack- 
son county, in the State of Missouri, on the petition of 
William Gillis, as trustee for Maria Louisa Mercier and her 
family, and the said Maria Louisa Mercier in her own right, 
an order was made by said court and entered of record, 
authorizing the said William Gillis, as trustee aforesaid, to 
sell and convey at private sale, the following described par- 
cel of land, to-wit: And, whereas, pursuant 
to the provisions of said order, said William Gillis, trustee 
as aforesaid, did, soon after the date of said order, sell said 
real estate to Solomon Houck and others, in consideration 
of $4,646, which was in hand paid; and, whereas, it ap- 
pears that the deed to said land (if made) has not been 
recorded, and is lost, mislaid or destroyed; and, whereas, 
said land has since been sold and conveyed by the parties 
purchasing from said Gillis, to the West Kansas City Land 
Company, to whom it now belongs. Now, for the purpose of 
completing the title to said real estate, and vesting it com- 
pletely and fully in said West Kansas City Land Company, 
and in consideration of the premises aforesaid, and by 
virtue of the authority in me vested by said order of sale, 
I, William Gillis, as trustee aforesaid, do hereby grant, sell 
and convey, and contirm unto the West Kansas City Land 
Company, all the right, title and interest in and to the 
tract of land authorized to be sold by the aforesaid order 
of sale, which I can sell and convey by virtue of the prem- 
ises aforesaid. To have and to hold the real estate hereby 
conveyed, with all the rights, privileges and appurtenances 
thereunto belonging, to the said West Kansas City Land 
Company, and her assigns forever. In testimony where- 
of, ete. 

The order of the circuit court referred to in said deed, 
was as follows: 


* 
i 
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WituraM GILLIs, AS TRUSTEE FOR 1 
Maria Louisa MERCIER AND HER . Petition Ex Farte. 
Famity, AND Marra Louisa MERCIER. 





Now at this day come the petitioners aforesaid, by 
their attorney, and file their petition herein, praying for 
the sale of certain real estate therein, whereupon the court 
doth find that said Gillis, as trustee aforesaid, in the month 
of September, 1847, had in his hands as such trustee, a 
certain sum of money, and that under an order of this 
court of September term, 1847, the sum of $300 of said 
sum was ordered to be invested in real estate for the benefit 
of the said Maria Louisa Mercier and her family, with di- 
rections to take a deed for the same in the name of said 
Gillis, for the benefit of the said Maria Louisa Mercier anil 
her family. And the court doth further find, that in pur- 
suance of said order, the following tract of land was pur- 
chased by said Gillis, as trustee as aforesaid, for the benefit 
aforesaid, viz : ** ** And the court doth further 
find that said land has been greatly increased in value since 
the said purchase, and that there is more than a sufficiency 
for a home of the said Maria Louisa Mercier and her family, 
and that it would be greatly to their interest to sell a por- 
tion of the said land, to re-invest the proceeds thereof in 
other real estate, or to loan the same out at interest for their 
benefit. It is, therefore, ordered, adjudged and decreed by 
the court, that the said William Gillis, as trustee as afore- 
said, be, and he is hereby authorized to sell all of said real 
estate as aforesaid, so held by him in trust as aforesaid, 
with the exception of twenty acres out of the northeast 
corner of said quarter section, as follows, to-wit: * 

* reserving the same as a home for the use and benefit 
of the said Maria Louisa Mercier and her family. And it 
is further decreed, that the said trustee be, and he is hereby 
authorized to sell the said real estate as aforesaid, (with 
the exception of said twenty acres reserved as a home for 
said heirs,) at private sale, on such terms as he may deem 
best, for the benetit of said heirs, and that when sold he 


























OCTOBER TERM, 1880. 477 


Mercier v. The West Kansas City Land Company. 


convey the same by deed to the purchaser thereof, and re- 
ceive the proceeds thereof, and either re-invest the same 
in other real estate, or loan the same at interest on un- 
doubted security, as to him shall seem will most conduce 
to the benefit of said heirs, and that he report his proceed- 
ings in the premises. 

The petition upon which the order was made, was as 
follows : 


10 the Honorable, the Circuit Court of Jackson County ; 

Your petitioners, William Gillis, as trustee for Maria 
Louisa Mercier and her family, and she, the said Maria 
Louisa, would respectfully represent that in the month of 
September, 1847, the said William Gillis, as trustee as 
atoresaid, had inv his hands as such trustee, a certain amount 
of money, and on the petition of said Maria Louisa, by her 
next friend, to the aforesaid cireuit court, an order was 
made at the September term, 1847, to invest $300 of said 
fund in real estate fora home for said Maria Louisa and 
her family, with directions to take the deed for such land 
to said Gillis for said Mrs. Mercier and her heirs, and that 
in pursuance to said order of the court so made as afore- 
said, said Gillis did purchase the following tract of land, 
to-wit : * * And your petitioners state that since 
the purchase of said land, the same has greatly advanced 
in value, and they believe it will be to the interest of those 
interested that a part of the sume should be sold, and the 
proceeds put at interest, or re-invested in real estate ; and 
your petitioners desire to sell all of said tract, except twenty 
acres, bounded as follows : * * Your petitioners 
state that said twenty acres proposed to be kept will make 
a sufficient home for said Mrs. Mercier and her tamily, and 
the proceeds of the balance, if sold, will be much more 
advantageous to the parties interested in said land than 
the land itself; and your petitioners, therefore, pray for an 
order of this court, authorizing the said William Gillis, 
trustee as aforesaid, to sell the aforesaid 46 and 46-100 
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acres of land at private sale, on such terms as he may deem 
best; and when sold to convey the same to the purchaser 
thereof, and to receive and hold the proceeds in trust for 
the use of said Mrs. Mercier and her family. 

WituiaM GILLis, Trustee, ete., and 

Marra Loursa MERCIER, 

By CurismMan & Cominao, Altys. 


This petition was filed and the foregoing order made 
on September 23rd, 1858. 

Maria Louisa Mercier was a daughter and one of the 
heirs at jaw of Gabriel Prudhomme, who died in 1831, 
seized of a tract of landin Jackson county. In 1837, she, 
being then the wife of Prosper Mercier, brought suit and 
obtained partition and sale of said land so descended from 
Gabriel Prudhomme. The proceeds of said sale being in 
the hands of the commissioners, the creditors of her hus- 
band, Prosper Mercier, who had in the meantime aban- 
doned her, sought to subject it to the payment of their 
debts. She thereupon, by her next friend, filed a bill in 
equity against the creditors, her husband and the commis- 
sioners. In this bill were stated fully the facts of her in- 
heritance of the money in her own right, her desertion by 
her husband, the helpless condition of her family, and the 
attempt of the creditors to subject the fund to their debts; 
and the prayer was that the creditors be restrained from 
collecting the money from the commissioners, and that the 
commissioners be ordered to pay the fund over to herself, 
and for further relief. Prosper Mercier made default and 
the bill as to him was taken pro confesso; the other parties 
appeared and pleaded. At the December term, 1842, the: 
court entered its final decree restraining the commissioners 
from paying over Mrs. Mercier’s share of the money in 
their hands to any person but herself; directing them to 
pay the money to her, and subsequently, on her motion, 
directing the commissioners to hold the money in their 
hands until the further order of the court. 
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At the August term, 1843, Mrs. Mercier, by her next 
friend, filed a petition in the case, stating that her husband, 
Prosper Mercier, was a man of unsteady habits, greatly in 
debt, and wholly unfit to manage the funds ordered by the 
decree aforesaid to be paid to her, and praying the court 
to appoint a trustee to receive and manage the same; 
whereupon the court appointed William Gillis to be trustee 
for that purpose. Gillis entered upon this trust and exe- 
cuted it under the direction of the court until the Septem- 
ber term, 1847, when Mrs. Mercier, by her next friend, filed 
a petition stating the inadequacy of the interest of said 
fund to support her, and that with a portion of it land 
might be purchased sufficient to support her and her family, 
and asking the court to order and decree that a sutlicient 
part of said fund should be applied to making such pur- 
chase, and that William Gillis, or some suitable person, be 
appointed a commissioner to make said purchase and a 
trustee to hold said land for her use and benetit. The 
court thereupon made the following order: 

Maria Louisa MERCIER, BY HER \ On petition to vest trust 
NEXT FRIEND, Benoist Troost. j funds in real estate. 
Now at this day comes the said petitioner, by her 

solicitor, and files her petition herein, praying the court to 

make an order on William Gillis, trustee of certain funds 
in bis hands belonging to her, and authorizing and requir- 
ing said trustee to vest a certain portion of said tunds in 
land for a home for the said petitioner, Maria Louisa Mer- 
cier and her family, which said petition being by the court 
heard and fully understood, and it being manifest to the 
court that it would conduce greatly to the comfort and 
happiness of said petitioner, and her family, to vest a por- 
tion of said trust funds in land fora home tor the said 
petitioner and her family; it is, therefore, ordered, ad- 
judged and decreed, by the court here, that William Gillis, 
trustee of the funds of the said Maria Louisa be, and he is 
hereby authorized and required to vest the sum of $300 of 
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the funds in his hands belonging to the said petitioner, in 
land for a home for the said petitioner and her family, and 
the court doth hereby appoint said Gillis commissioner to 
hold -said land in trust for the said Maria Louisa and her 
heirs, and orders that the deed of conveyance for said land 
so ordered to be purchased as aforesaid, be made to the said 
Gillis, commissioner for the said Maria Louisa Mercier and 
her heirs; and it is further ordered that said commissioner 
report his proceedings in the premises to the next term of 
this court, and this cause is continued. 


Under this order a tract of land was purchased and 
conveyed to Gillis, as trustee of Maria Louisa Mercier and 
her family, by Benoist Troost, by the deed dated March 
15th, 1850. Maria Louisa Mercier died in February, 1868. 
Prosper Mercier was still living when this suit was brought. 
The plaintiffs were the only surviving children of Maria 
Louisa. 

The plaintiffs asked instructions that upon these facts 
they were entitled to recover the property, and that de- 
fendant had shown uo title, all of which the court refused 
to give. The defendant asked several instructions, of 
which, among others, the court gave the following: 7. 
The deed from Troost to Gillis, by referring to the decree 
of 1847, made that a part of the deed, and they must be 
taken and construed together, and that deed vested in Mrs. 
Mercier a fee simple title in equity, and the sale and con- 
veyance by Gillis passed the whole title to his grantee, the 
West Kansas City Land Company. 8. The fact that Mrs. 
Mercier joined in the petition and proceedings which re- 
sulted in the decree of 1858, was a consenting to the sale 
of the land by Gillis. The finding and judgment were for 
the defendant. 


Gage & Ladd for plaintiffs in error. 


1. The legal effect of the decree of 1842 was to make 
what is known in equity as a provision for maintenance 
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in favor of Mrs. Mercier. Her interest under that decree 
did not constitute a separate estate or what is known as 
the wife’s equity. For the distinction between these equit- 
able interests, see Clancy on Rights of Married Women, 
pp. 447, 448. In this decree the children were not men- 
tioned. The court, however, retained control of the fund, 
and administered it through Gillis, the trustee, excluding 
both the husband and the creditors. Afterward, by the 
decree of 1847, the court, instead of the temporary pro- 
vision for maintenance, finally and fully established a wife’s 
equity in favor of Mrs. Mercier and her children, whereby 
she took an estate for life in the property, and the children 
took the remainder. This appears from several considera- 
tions: (1) The court had no power to make any perma- 
nent provision for her benefit which did not include her 
children. Clancy Rights Married Women, pp. 446, 468, 469, 
475; Kenny C. Udall, 5 John. Ch. 464; s. 6.5 Cow. 5903 
Mumford v. Murray, 1 Paige 620; Haviland v. Myers, 6 
John. Ch. 25; Lloyd v. Mason, 5 Hare 148; Jn re Suggitt’s 
Trusts, Law Rep. 3 Ch. App. 215; Helms v. Franciscus, 2 
Bland’s Ch. 544; Greer v. Boone, 5 B. Mon. 554; Perry on 
Trusts, $§ 627 to 638; Story Eq. Jur., $§ 1402 to 1420; 
Hill on Trustees, (4 Am. Ed.) side pp. 408 to 414; Lloyd 
v. Williams, 1 Madd. 244; Murray v. Elibank, 13 Ves. 1; 
Groves v. Clarke, 1 Keen 132. The wife’s equity has been 
recognized by this court. 48 Mo. 145. (2) Throughout 
the order and in the deed from Troost to Gillis the words 
“fumily’’ and “heirs” are used as equivalents. The set- 
tlement is in favor of Mrs. Mercier and her family. Family 
means children. Jn re Terry's Will, 19 Beav. 580; Barnes 
v. Patch, 8 Ves. 607; Woods v. Woods, 1 Myl. & Cr. 409; 
MaceLeroth v. Bacon, 5 Ves. 159; White v. White, 30 Vt. 338 ; 
Flournoy v. Johnson, 7 B. Mon. 693; Cosby v. Ferguson, 3 
J.J. Marsh. 264; Baker v. Nall, 59 Mo. 204; Hall v. Steph- 
ens, 65 Mo. 670; Kinney v. Mathews, 69 Mo. 520. Heirs 
may and often does have this meaning. 2 Washburne Real 
Prop., (3 Ed.) side p. 274; Thurston v. Thurston, 6 R. I. 
31-72 
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296; Williamson v. Williamson, 18 B. Mon. 329; Rutty v. 
Tyler, 3 Day 470. 

2. If Mrs. Mercier’s children had had no interest in 
the property, the sate would have been invalid as an act of 
the court for three reasons. (1) The court had no power 
by any form of procedure to order it. There was no statu- 
tory authority for it, and as Mrs. Mercier and her trustee 
were competent to convey it by deed, there was no inherent 
power in the court to order a conveyance. Courts cannot 
be made the instruments of parties competent to convey 
their own property in conveying it. (2) Mrs. Mercier was 
no party to the decree, her only appearance in the pro- 
ceeding being by attorney. Such appearance was ipso facto 
void and gave the court no jurisdiction over her or her 
property. R. S. 1855, p. 1218, § 7; Claflin v. Van Wagoner, 
32 Mo. 252; Fox v. Tooke, 34 Mo. 509; Gibson v. Chouteau, 
39 Mo. 536. Mrs. Mercier had no power to employ an 
attorney to appear for her. Jn re Waugh, 15 Beav. 508; 
Wake v. Parker, 2 Keen 59; Hughes v. Evans, 1 Sim. & 
Stuart 185; Wood v. Wood, & Wend. 370; Wallingsford v. 
Wallingsford, 6 Har. & J. 485; Griffith v. Clarke, 18 Md. 457; 
Patton v. Stewart, 19 Ind. 237. (8) The proceeding was not 
by the usual process of the court, but was summary and 
not authorized by statute. Wéilliamson v. Berry, 8 How. 556, 
557; Sollee v. Croft, 7 Rich. Eq. 34; Horspoel v. Davis, 6 
Bosw. 581. 

3. The interest of the children was not bound by the 
decree. (1) Because they were not parties to the proceed- 
ing. (2) Because the court had no power to authorize a 
sale of their interest. There is no inherent power in a 
court of chancery to authorize a sale of an infant’s real 
estate for his own benefit. Kearney v. Vaughan, 50 Mo. 
284; Hindman v. Piper, 50 Mo. 292; Stewart v. Griffith, 33 
Mo. 13; Gannett v. Leonard, 47 Mo. 205; Taylor v. Phillips, 
2 Ves. 23; Schouler’s Domestic Relations, 480: Hill on 
Trustees, (4 Am. Kd.) 396, note 1; Perry on trusts, §$ 605, 
606, 610; Blagge v. Miles, 1 Story 444; Faulkner v. Davis, 
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18 Gratt. 651; Pierce v. Trigg, 10 Leigh 406; Baker v. Lo- 
rillard, 4 Comst. 257; Williams’ Case, 3 Bland’s Ch. 200; 
Thurston v. Thurston, 6 R. I. 296; Horton v. McCoy, 47 N- 
Y. 21; Rogers v. Dill, 6 Hill 415; Cooley’s Const. Lims., 
(2 Ed.) 96 et sey; Rice v. Parkman, 16 Mass. 326; William- 
son v. Berry. 8 How. 495. This is as true of estates held 
in trust for infants as of legal estates. Clarke v. Van Surlay, 
15 Wend. 436; Cochran v. Van Surlay, 20 Wend. 365 ; Will- 
iamson v. Berry, 8 How. 495; Field v. Moore, 19 Beav. 176 ; 
s.¢,7 DeG. M. & G. 691; Lassence v. Tierney, 1 Mac. & 
G. 551; Lechmere v. Brotheridge, 32 Beav. 353; Pierce v. 
Trigg, 10 Leigh 406; Faulkner v. Davis, 18 Gratt. 651; 
Thurston v. Thurston, 6 R. I. 296; Cooley’s Const. Lim., (2 
Ed.) 96. Prior to 1865 the power to authorize a sale of in- 
fant’s real estate was vested in the legislature. Hindman v. 
Piper,50 Mo. 292. It certainly was constantly exercised by 
the legislature. Acts 1858-9, pp. 76 to 148; Acts 1856-7, 
pp. 705 to 744; 1859-60, pp. 634 to 680. If it was a legis- 
lative power, it could not be exercised by the courts. The 
constitution forbids the exercise by. any department of the 
government of powers belonging to another. 

4. It cannot be said that though not valid as a judi- 
cial act, the sale was valid as the personal act of Mrs. Mer- 
cier. There is nothing to show that she invoked the 
intervention of the court or the act of Gillis, her trustee. 
The only evidence is the appearance of Chrisman & Co- 
iningo as attorneys for her; but this was void because she 
could not appear by attorney. The court had no jurisdic- 
tion of the subject matter in hand. It is true that an 
appearance by an attorney at law in a regular proceeding 
is presumed to be authorized by the client, but that is only 
true where the party is competent to appear by attorney, 
and the court has jurisdiction of the subject matter. 
Even then this presumption only prevails for the purpose 
of sustaining that proceeding in its judicial aspect. That 
presumption is not evidence of their authority to so appear 
for any other purpose than to sustain the proceedings hail 
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in the case. But even if the authority of the attorneys to 
80 appear were valid, it would impart no validity to the 
sale. It would have only been equivalent to her asking 
Gillis, the trustee, to make the sale, and he had no power 
to sell. He was a trustee to hold and keep this land for a 
home, not to sell it; and a consent not in writing cannot 
be substituted for a valid power of attorney. 

5. Nor is there any estoppel. The purchaser bought, 
relying not on any representations of Mrs. Mercier, but on 
the power of the court to authorize the sale. Field v. 
Moore, 19 Beav. 176. 


Pratt, Brumback & Ferry for defendant in error. 


1. The deed from Troost to Gillis invested in the lat- 
ter a legal title in fee, and in Mrs. Mercier, as sole benefi- 
ciary in the trust, “an equitable fee.” Perry on Trusts, 
(1 Ed.) §§ 357,358, 359. Words of inheritance being used, 
they must be given full effect, unless a contrary intention 
appears. R. S. 1845, p. 219, § 2. Mrs. Mercier was abso- 
lute owner of the fund, and so far from entertaining any 
purpose of accepting a less estate in it, all the proceedings 
as disclosed in the record show that she intended to retain 
the sume estate. 

2. Thedecree awarded the money to her absolutely, 
not as her legal but her equitable property, and to protect 
it against her husband, the ¢ourt appointed a trustee for 
her, not for her and her children. This was done in virtue 
of what is known in chancery law as her “ equity to a set- 
tlement.” Such right is personal to a married woman, and 
for this reason she may waive it, and thereby exclude her- 
self and her children. The children have no right toa 
settlement “ independent of contract or decree.” It is true 
the court usually extends the benefit of the settlement to 
the children; but if no provision be made for them, the 
omission, if it has long been acquiesced in, will not be sup- 
plied. 1 Lead. Cas. Eq., (4 Am. Ed.) pt. 2, pp. 653, 659 ; 
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Johnson v. Johnson, 1 Jac. & W. 479; Hodgens v. Hodgens, 
11 Bligh N. R. 103; Spirett v. Willows, L. R. 4 Chan. App. 
407. Inthe present case there was no provision in favor 
of children. The fund was small, the country was new, 
and the court went to the heart of her trouble and gave 
her the whole of the proceeds of the sale of her land as 
her separate property, and put it in a trustee for her, with- 
out going through the formality, usual in the English chan- 
cery practice, of reference to a master to report what would 
be a fair settlement, and without any deed of settlement, 
and without making any provision for children. The court 
had the right to subject the whole. 1 Lead. Cas. Eq., 658, 
676. No provision was made, or intended to be made, for 
the children, and they cannot bottom any right to this land 
on the ground that in the chancery case the court might, 
or even should have secured something to them, or even 
erred in not doing it. She might have claimed something 
for them, but did not. She claimed and got all for herself. 
Story Eq. Jur., (2 Ed.) § 1417. The right of children in 
such cases rests on the presumption that the mother desires 
some provision for them. There is no room for such pre- 
sumption here. The decree binds according to its terms, 
and no mere chancery rule can be invoked to show that 
the children acquired a right to have a decree for their 
benefit, when the court did not follow such rule. 

3. The word “heirs” is used in the decree of 1847 in 
its ordinary, technical sense, to show the extent of the in- 
terest in equity, or as beneficiary under the trust, that Mrs. 
Mercier was to have. They do not mean heirs of her body, 
or children, norare they used to show that her children were 
to be beneficiaries, or purchasers under the conveyance of 
land tobe made. The land was to be purchased for a home 
for Mrs. Mercier and her family; but the equitable estate 
was by the terms of the decree to be vested in trust for her 
and her heirs. The word family in the petition and decree 
was used merely to state a good reason for investing Mrs. 
Mercier’s money in lands, not to show who was to have tl.e 
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land. When the court specities, for whom the land is to 
be held in trust it does not use loose terms as, Mrs. Mer- 
cier and her family, but exact technical words, Mrs. Mercier 
and her heirs. The deed to Gillis, trustee, conforms to this 
decree. 

4. Again, the money paid for the land belonged ab- 
solutely to Mrs. Mercier. Iler petition to invest it in land, 
though proper, was wholly unnecessary. If Gillis had 
purchased the land for a home for her, there would have 
been no breach of trust on his part; at least she could not 
have complained. Perry on Trusts, § 467. On such a 
petition as was presented, the court had no power to decide 
that the children had an interest in the money, or to order 
it used to buy land and give them an interest therein. The 
title to the land follows the money that pays for it. Kin- 
ney v. Mathews, 69 Mo. 520, 526. 

5. Again, if the word “ family” in the order and deed 
is to control, then, under fall v. Stephens, 65 Mo. 670, the 
children would take as tenants in common, each a share, 
and husband and wife together two shares as tenants of 
the entirety, with right of survivorship; i. ¢., they would 
have a joint seizin of two shares. This would certainly 
be different from the intention of the court and the parties. 
No one contemplated any such absurdity as taking the 
movey of Mrs. Mercier and vesting the title of the land 
purchased therewith, so that she did not have even a life 
estate in it, nor anything which she could use, and so that 
her husband “ has absolute control of the property during 
the life of his wife, and may make a valid lease during his 
life in his own name.” Hall vr. Stephens. 

6. The husband having been party to the decree of 
1842, it is to be construed as though he, by voluntary con- 
tract, transferred the money to a trustee for the use of his 
wife. A gift of land or personalty by husband to a trustee 
for the use of his wife necessarily makes a separate estate. 
Steel v. Steel, 1 Ired. Eq. 452; Powell r. Powell, 9 Humph. 
486, 487; Whitten v. Whitten, 3 Cush. 198; 1 Lead. Cas. Eq. 
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(4 Am. Ed.) pt. 2, p. 733. The husband’s marital rights 
were excluded from the money, and never attached to the 
land, and that makes it the separate property of the wife. 
Burnley v. Thomas, 63 Mo. 390; Perry on Trusts, § 648; 
Clark v. Maguire, 16 Mo. 302. No special or technical 
words are needed to create a separate estate. Beal v. Morg- 
ner, 46 Mo. 50; Buck v. Ashbrook, 59 Mo. 202; Metropolitan 
Bank v. Taylor, 53 Mo. 444; Garner v. Jones, 52 Mo. 72. 

7. Gillis held the money received from the sale of the 
land upon the same trust as he had held the land. Thesale 
and conveyance passed a fee discharged of the separate use 
trust. Mrs. Mercier was not prohibited from anticipation 
or alienation, nor was a form of disposition by her pre- 
scribed. All that was essential to bind her and divest her 
estate was her direction, either verbal or written, to Gillis 
to sell and convey, or her consent to his doing so. Miller 
v. Brown, 47 Mo. 504, 510, 512. She had the complete jus 
disponendi. De Baun v. Van Wagoner, 56 Mo. 349; Lewin 
on Trusts, (2 Am. Ed.) p. 595; Perry on Trusts, (1 Ed.) § 
520; Yale rv. Dederer, 22 N. Y. 452; Clajlin v. Van Wago- 
ner, 32 Mo. 252: 1 Bishop on Marr. Wom., §$ 860, 861, 
862; Morrison v. Thistle, 67 Mo. 596, 601. Her petition 
and the order of court thereon for Gillis to convey, at least 
constitute a request or direction from her to him to convey 
within this rule. This rule, as to the trustee being bound 
to obey, and being protected by the direction of the bene- 
ficiary to convey, applies in the case of a married woman 
and her separate use property, as well as where there is an 
ordinary dry trust. Arrington v. Ch-rry, 10 Ga. 454. 

8. Mrs. Mercier’s appearance by attorney instead of 
next friend, was an irregularity which she could and did 
waive. Claflinv. Van Wagoner, 32 Mo. 253; For v. Tooke, 
34 Mo. 509; Roberts v. West, 15 Ga. 122; MacNamara on 
Nullities and Irregularities, (14 Law Lib.) p.3; Noreum v. 
D’ Oench, 17 Mo. 117, 118, 119; Rodgers v. Bank, 69 Mo. 
565; Townsend v. Cor, 45 Mo. 401. 

9. Gillis was to hold the proceeds of the land in trust 
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for the same use he had held the land, that is, to the sepa- 
rate use of Mrs. Mercier. In the absence of proof to the 
contrary, it is presumed she got the benefit of the money. 
This was a ratification or confirmation, and cured every 
irregularity or technical breach of trust, if any. A mar- 
ried woman has the same capacity to waive a right grow- 
ing out of a breach of trust respecting her separate estate, 
and to ratify what may be done irregularly by her trustee, 
as if she were sole. Lewin on Trusts, 471, 477, (2 Am. 
Ed., 24 Law Lib.) ; Rodgers v. Bank, 69 Mo. 560. Of course 
her heirs are also bound. 


Napton, J.—The facts in this case are essentially the 
same with those in the case of Mercier v. Fort Scott § Gulf 
R. R. Co., decided by this court in January, 1874, (54 Mo. 
506.) The questions of law presented by these facts have, 
however, been argued with great ability, and we are called 
upon to reconsider our conclusions in that case. The first 
question presented in 1874, and now, is as to the title of 
Mrs. Mercier, or her trustee, Gillis, in the land sold, or 
claimed to be sold to defendant. It is claimed on the side 
of plaintiffs that this was only a life estate in Mrs. Mercier, 
with remainder to her children. This claim is based partly 
on the terms of the decree of 1847, by which Gillis, her 
trustee, was allowed to convert a partof her money (about 
$300) into land, for the benetit of herself and family, and 
principally upon certain rules of equity courts in regard 
to such decrees. The order of the court which authorized 
Gillis to invest the money in a home for Mrs. Mercier and 
family, at the same time required him to hold said land so 
purchased in trust for the said “ Maria Louisa and her 
heirs,” and ordered the deed to be made to the said Gillis, 
commissioner for the said Maria Louisa Mercier and her 
heirs. 

Formyself I concede, that in England, a settlement of 
the wife’s property upon her, to the exclusion of the husband, 
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1. WIFE'S EQUITY, glyavs jne j i ici 
RUree as eeEY, always includes the children. It is sufficient, 


fea utleme, Without any references to numerous cases 
nee. erand her that have been cited, simply to copy the re- 
marks of Sir Wm. Grant in the case of Murray v. Ld. Eli- 
bank, 13 Ves. Ch. 5, in order to show what has been the 
uniform practice of the courts of chancery in England: 
“With regard to the equitable right which a married 
woman has in this court to a provision out of her own for- 
tune, before her husband reduces it to possession, it stands 
upon the peculiar doctrine of this court. It is vain to at- 
tempt by general reasoning to ascertain the extent of that 
doctrine. We must look to the practice of the court itself. 
It is sufficient to say, the habit of the court has always 
been, of itself and without any application previously made 
by the married woman, to direct an inquiry, when money 
has been carried over to her account, whether any settle- 
ment has been made; for the money is carried over subject 
to that inquiry; and the constant habit has been to direct 
a settlement, not upon the wife alone. but upon the chil- 
dren also. [am not aware that she has in any case been 
permitted to say, she claims a settlement for herself but 
not for her children. She has the option not to have any 
settlement made; but if a settlement is to be made, it is 
‘always directed for the benefit of the wife and the chil- 
dren. When she comes to give up her right to her hus- 
band, she is examined whether she wishes any settlement. 
If she does not, then-the money is paid to her husband. If 
she desires a settlement, the settlement is upon her and her 
children.” We have not been referzed to any case in Eng- 
land conflicting with this statement of Sir Wm. Grant, and 
I presume none is to be found. 

In regard to the authoritiesin the United States, Judge 
Story, in speaking of the wife’s equity, says: “It is called 
the wife’s equity. But in truth it is never limited to the 
wife; for in all cases where a settlement is decreed, it is 
the invariable practice to include a provision for the issue 
of the marriage, through the instrumentality of the eqnity 
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of the wife. This equity will not only be administered at 
the instance of the wife and her trustee, but also, where 
the husband sues in equity for her property, at the instance 
of her debtor.’ 2 Story, § 1406. In the case of Helms v. 
Franciscus, 2 Bland Ch. 544, the reporter in his head notes 
states, as the substance of the chancellor’s opinion, that in 
general the court settles only a part of the wife’s fortune 
upon her, and that in some cases, or with the consent of 
her husband, the whole may be settled on her; but on ex- 
amination of the opinion, which reviews the whole subject 
extensively, it will be found that this was said merely in 
reference to the conflicting claims of husband and wife, 
and without any regard to the children 

If then this doctrine, prevalent in England and in the 
old and thickly populated states of the union, was applica- 
ble to the purchase of land with the wife’s money, on the 
far western border of Missouri, more than thirty years ago, 
when seventy acres or thereabouts were bought for $250, it 
is clear that the decree of 1847 was erroneous. But the 
decree was made by a court of competent jurisdiction, with 
all the facts before them, and upon proper appearance of 
Mrs. Mercier and her guardian. It is a mistake to suppose 
that the children are ever made parties to such proceedings. 
The court proceeds upon the request of the wife, or her 
trustee, or without any application, or in some cases at the 
instance of her debtor. Clancy on Rights of Married 
Women, book 5, ch. 2. The title was taken in conformity 
to this decree, and, as was held by this court in 1874, this 
conveyed an absolute estate in equity to Mrs. Mercier. 

But it is urged that the decree of 1858 was void be- 
cause Mrs. Mercier appeared by attorney. Conceding this, 
2. MarnigD wom- it appears that Gillis, her trustee, received 


AN'S TRUST ES- 2 
tate: waiver of the purchase money, and in the absence of 


irregularity in ap- % , ¥ 

pearance. any evidence that he failed to comply with 
his trust, the presumption is, that Mrs. Mercier acquiesced 
in the sale and received the purchase money from the 


trustee. Would Mrs. Mercier then, if living, be allowed 
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by any court to get a rescission of this conveyance with- 
out a return of the purchase money? Have her heirs, 
since her death, any better right? We think not, and, 
therefore, the judgment of the circuit court is aflirmed. 
Surerwoop, C. J., Norron and Henry, JJ., concur. Hovea, 
J., dissents. 


Hoveu, J., Dissentine.—It is conceded by my asso- 
ciates that the proceeding in the circuit court which ter- 
minated in the decree of the 24th day of September, 1847, 
was a proceeding for the settlement of the wife’s equity, 
and that the court in its decree should have made provision 
for the children of Mrs. Mercier. The decree which was 
made, is as follows: 

Marra Lovutsa MERCIER, BY HER \ On petition to vest trust 

NEXT FRIEND, Benorst Troost. j funds in real estate. 

Now at this day comes the said petitioner, by her 


solicitor, and files her petition herein, praying the court to 
make an order on William Gillis, trustee of certain funds 
in bis hands belonging to her, and authorizing and requir- 
ing said trustee to vest a certain portion of said funds in 
land for a home for the said petitioner, Maria Louisa Mer- 
cier and her family, which said petition being by the court 
heard and fully understood, and it being manifest to the 
court that it would conduce greatly to the comfort and 
happiness of said petitioner, and her family, to vest a.por- 
tion of said trust funds in land fora home for the said 
petitioner and her family; it is, therefore, ordered, ad- 
judged and decreed, by the court here, that William Gillis, 
trustee of the funds of the said Maria Louisa be, and he is 
hereby authorized and required to vest the sum of $300 of 
the funds in his hands belonging to the said petitioner, in 
land for a home for the said petitioner and her family, and 
the court doth hereby appoint said Gillis commissioner to 
hold said land in trust for the said Maria Louisa and her 
heirs, and orders that the deed of conveyance for said land 
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so ordered to be purchased as aforesaid, be made to the said 
Gillis, commissioner for the said Maria Louisa Mercier and 
her heirs; and it is further ordered that said commissioner 
report his proceedings in the premises to the next term of 
this court, and this cause is continued. 


It is a well recognized rule of construction, founded 
in reason, that the language of a decree should be con- 
strued with reference to the character of the proceeding 
and the nature of the relief sought. Graham v. Railroad 
Co., 3 Wall. 704. There is no difficulty in construing the 
the word “ family.” Its usual and primary signification is 
“children.” Barnes v. Patch, 8 Ves. 607; Woods v. Woods, 
1 Myl. & Cr. 409; MacLeroth v. Bacon, 5 Ves. 159; White v. 
White, 30 Vt. 338; Flournoy v. Johnson, 7 B. Mon. 693; 
Cosby v. Ferguson, 3 J. J. Marsh. 264; Hall v. Stephens, 65 
Mo. 670; Jn re Terry’s Will,19 Beav. 581. Such being the 
meaning of the word “family,” and the object of the pro- 
ceeding and the prayer of the petition being as stated in 
the decree of the court, that an investment should be made 
in land for a home for Maria Louisa Mercier and her family 
or children, aud it being adjudged and decreed by the court 
that the trustee, William Gillis, should invest the sum 
named “in land for a home for said petitioner and her family,” 
or children, the conclusion is unavoidable and irresistible, 
that the word “heirs,” as it subsequently appears in the 
decree, was used in the sense of “children.” The word 
heirs may be and frequently is so construed. 2 Washburne 
Real Prop., (4 Ed.) side p. 274; Williamson v. Williamson, 
18 B. Mon. 329; Thurston v. Thurston, 6 R. L. 296. 

That the whole purpose of this proceeding by Mrs. 
Mercier, and the manifest and ungestioned intent of the 
court should be thwarted and overthrown by a rigid and 
technical construction of the word “heirs” as ordinarily 
used in conveyancing is contrary to every rule of inter- 
pretation applicable to the case. It is incomprehensible 
that the court should have adjudged and decreed that Will- 
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iam Gillis should invest a certain sum in land for a home 
for Mrs. Mercier and her family, and should in the very 
next sentence have purposely directed him to take a convey- 
ance in such a manner as to defeat the object of the invest- 
ment. The purpose of the court in using the word “ heirs ”’ 
could not have been to invest Mrs. Mercier with an 
equitable right to the fee, as it was wholly unnecessary 
under the statute to use that word for that purpose. The 
word was, doubtless, used as meaning the heirs of her body, 
the children then in esse and which might thereafter be 
born. That the circuit court used the word “heirs” in 
the sense of “family ” or “ children,” is manifest from the 
language of the conveyance taken in pursuance of the de- 
cree, and approved by the court. That conveyance is as 
follows : 

This indenture, made and entered into this 15th day 
of March, in the year of our Lord one thousand eight hun- 
dred and fifty, by and between Benoist Troost, Mary Ann, 
his wife, of the county of Jackson, and State of Missouri, 
of the first part, and William Gillis, as trustee for the use 
and benetit of Maria Louisa Mercier and her family, accord- 
ing to a decree made at the September term, 1847, of the 
circuit court of the county aforesaid, of the second part, 
witnesseth: That the said parties of the first, for and in 
consideration of the sum of $250 to them in hand paid by the 
said party of the second part, the receipt whereof is hereby 
acknowledged, have granted, bargained and sold, and by 
these presents do grant, bargain, sell and confirm unto the 
said William Gillis, in trust as aforesaid, according to the 
decree aforesaid, and to his successors, the following tract 
or parcel of land situate and being in the county of Jack- 
son, and State of Missouri, together with all and singular 
the appurtenances thereto belonging, to-wit: The one-half 
of the northwest fractional quarter of section No. seven 
(7), in township, No. forty-nine (49), in range No. thirty- 
three (33), excepting about ten acres heretofore conveyed 
to Silas Armstrong, supposed to contain 140 acres, be the 
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same more or less, the one undivided half, which in divis- 
ion shall be so divided that each half shall contain one-half 
of the bottom and one-half of the hill land in quantity, 
the said party of the second part, having for his part in 
trust as aforesaid, the northeast part thereof, situate east of 
Turkey creek, in the county and State aforesaid. To 
have and to hold the above granted premises to the said 
party of the second part in trust as aforesaid, according 
to the decree as aforesaid, and to his successor and succes- 
sors forever. And the said parties of the first part for 
themselves, their heirs, executors, administrators and as- 
signs, do covenant, with the said party of the second part 
and his successors in trust as aforesaid, to forever warrant 
and defend the title to the aforegranted premises against 
the claim or claims of all persons whomsoever. In testi- 
mony whereof, ete. 

Benoist Troost. [SEAL.] 

Mary A. Troost. [SEAL. ] 


[ am of opinion that under the judgment of the court 
Mrs. Mercier took an estate for life in the property settled, 
and the children took the remainder. Kinney v. Mathevs, 
69 Mo. 520. Such being the rights of Mrs. Mercier and 
her children, Iam further of opinion, that the decree of 
the 23rd day of September, 1858, was void. The court 
had neither inherent nor statutory power to order a sale 
in a summary manner. Besides, Mrs. Mercier being a 
married woman she could not appear by attorney, and such 
an appearance cannot be construed to be either consent or 
request that Gillis should convey. The children were not 
made parties, and the decree could not bind them. It isa 
very significant fuct, which may be properly mentioned in 
this connection, that in this decree of 1858, the court con- 
strues its own decree of 1847, as I have construed it. The 
decree is as follows: 
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WiiiraAM GILLIs, As TRUSTEE FOR 
Marta LoutsA MERCIER AND HER Petition Ex Parte. 
FAMILY, AND Manta Lovursa MERCIER. 

Now at this day come the petitioners aforesaid, by 
their attorneys, and file their petition herein, praying for 
the sale of certain real estate therein, whereupon the court 
doth find that said Gillis, as trustee aforesaid, in the month 
of September, 1847, had in his hands as such trustee, a 
certain amount of money, and that under an order of this 
court of September term, 1847, the sum of $300 of said 
sum was ordered to be invested in real estate for the benefit 
of the said Maria Louisa Mercier and her family, with direc- 
tions to take a deed for the same in the name of said Gillis, for 
the benefit of the said Maria Louisa Mercier and her family, 
etc., ete. 

The purchasers under this decree were fully notified of 
the rights of these plaintiffs. Nor can the conveyance from 
Gillis, who held the legal title, affect the rights of the 
plaintiffs. His trust ceased with the death of Mrs. Mer- 
cier, and the legal title vested in the children. Roberts v. 
Moseley, 51 Mo. 285; Baker v. Nall, 59 Mo. 265, 268. I 
would be unwilling to disturb the title of any person who 
had purchased any portion of the property covered by the 
deed of the trustee, Gillis, on the faith of the decision of 
this court in Dlercier v. Missouri River, Fort Scott & Gulf R. 
R. Co., 54 Mo. 506, but as the defendant in this case is the 
original grantee in the deed made by Gillis, I think the 
judgment should be reversed and the cause remanded. 
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Tue State ex rel. BRawrorp v. Cook et al., Appellants. 


1. County Treasurer: HIS BOND AS CUSTODIAN OF SCHOOL MONEYS. 
The separate bond required by section 42,’page 1251, Wagner’s Stat- 
utes, to be given by the county treasurer as custodian of school 
moneys, need not specify those moneys. The condition prescribed 
by section 42 is, that the treasurer “ will faithfully disburse and pay 
over according to law all such funds and moneys as may from time 
to time come into his hands as such treasurer.”” The sureties ina 
bond so conditioned will be liable for any school moneys received 
and not accounted for by the treasurer. 

: TOWNSHIP SCHOOL MONEYS. In an action against a county 

treasurer on his school bond to recover moneys not accounted for, 

he is not entitled to credit for sums paid, on warrants of the county 
clerk, to the clerk of any township in excess of the amount received 
by him for that township. 





Appeal from Putnam Circuit Court—Hon. Joun W. Henry, 
Judge. 


AFFIRMED. 


A. W. Mullins, A. J. Hoskinson and W. A. Shelton for 
appellants. 


1. The bond should not have been admitted in evi- 
dence. State to use of, etc., v. Johnson, 55 Mo. 80, 82. 2. 
Defendants’ seventh instruction should have been given. 
2 Dillon Muniec. Corp., § 384; 2 Greenleaf Ev., § 107 and 
note 1; Ib., § 108; Ib., § 114; Norton v. Coons, 3 Denio 
134; Beardsley v. Root, 11 Johns. 464; Terry v. Milwaukee, 
15 Wis. 490; State v. Supervisors of Sheboygan, 29 Wis. 79, 
82. 


C. L. Dobson for respondent. 


Norton, J.—This is a suit against defendant Cook and 
the securities upon the bond of said Cook as treasurer of 
Putnam county, for the recovery of certain school moneys 
alleged to have been received by him and not accounted 
for. Upon the trial of the cause judgment was rendered 
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for plaintiff, from which defendants have appealed, and 
seek to reverse the judgment upon alleged error of the trial 
court in admitting evidence, and refusing the seventh in- 
struction asked by defendants. 

Plaintiff offered in evidence the following bond signed 
by said Cook and twenty-sevey others as his sureties: 
1. county Treas. * Know all men by these presents, that we, 
Sere sttian et Allen Cook, as principal, and ———, as his 
School moneys. —_ securities, acknowledge ourselves to owe and 
be indebted to the State of Missouri, in the sum of $15,000, 
for the payment whereof well and truly to be made, we 
bind ourselves, our heirs, executors and administrators 
firmly by these presents, sealed with our seals, and dated 
on this 24th day of November, 1870. Now, the conditions 
of the above obligation are these: Whereas, Allen Cook, 
the principal herein, was, on the 8th day of November, 
1870, duly elected treasurer of Putnam county, in the State 
of Missouri, for the term of two years from said date. 
Now, if he will faithfully disburse and pay over according 
to law, all such funds and moneys as may from time to 
time come into his hands as such treasurer, then this bond 
shall be void, otherwise to remain in full force and virtue 
in law. Witness our hands and seals this 24th day of No- 
vember, A. D. 1870.” Plaintiff also offered in evidence an 
order of the county court, as follows: “ Ordered that the 
bonds of Allen Cook, as treasurer, be approved and filed 
in the office of the county clerk of this county.” Defend- 
ants objected to the introduction of said bond, that it was 
not the bond of said Cook as school treasurer. This objec- 
tion was properly overruled. There is no such officer as 
school treasurer. Section 42 of the school law, (Wag. 
Stat., 1251,) in foree when this bond was given, provides 
that the county treasurer of each county shall be the treas- 
urer of all moneys for school purposes, belonging to the 
different townships, until drawn out by the various town- 
ship clerks on the warrant of the county clerk, * 

* and on his election, before entering on the duties of 


32 - 72 
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nis Office, he shall give a separate bond with suflicient se- 
curity in double the probable amount of school moneys 
that shall come into his hands, payable to the State of 
Missouri, to-be approved by the county court, conditioned 
for the faithful disbursement according to law of all such 
moneys as shall from time to time come into his hands. 

It will be observed that the bond offered in evidence 
is in strict compliance with the above statute, and the order 
of court shows that more than one bond of said Cook as 
county treasurer was approved, and another bond of his 
also offered in evidence, and properly received, was in 
all respects like the above except in the penalty, which 
was $10,000 instead of $15,000, and except in the condition, 
which, in the last bond offered, was “ that he faithfully per- 
form all the duties of his said office during his continuance 
therein.” The condition of the bond sued upon is pre- 
cisely such as the school Jaw requires, and the condition of 
the other bond is precisely such as the law requires a 
county treasurer to give for other moneys and other duties 
to be performed by him than those specified in section 42, 
supra. § 5, Wag. Stat., 410. 

Plaintiff also offered in evidence various settlements 
made by said Cook of school money received and disbursed 
by him, whiclhi were objected to on the ground that they 
were not made with the county clerk, but with the county 
court. This objection was not well taken, because it was 
shown by the evidence of Marshall and also Martin that 
they were in fact made with Brawford, the then acting 
clerk. Marshall swears he was present at the request of 
Brawford. It is true Martin said he was judge of the 
county court, and that the settlement was made with the 
court, but while his evidence does not show that there was 
any court in session, it does show the presence of Brawford, 
the clerk, and Marshall, the former clerk, who was present 
at Brawford’s request. 

The seventh instruction of defendant to the effect 
that if defendant paid out on apportionments and warrants 
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2, ‘township Made out and drawn by the county clerk on 
school moneys. gaid treasurer, in excess of the amounts re- 
ceived by him, he should be credited by the same, was 
properly refused. The evidence tends to show that de- 
fendant Cook paid to some of the township clerks on the 
warrants of the county clerk more money than came into 
his hands, belonging to such township, but this did not 
authorize defendant in this proceeding to recover for such 
money so paid. In case of a warrant drawn upon the 
funds of one school township in excess of the funds in the 
hands of the treasurer for such township, he cannot pay 
the same and be allowed a credit for the excess out of the 
funds belonging to any other township. To allow this to 
be done would be taking the money of one township and 
applying it without authority to the benefit of another. 
Judgment affirmed, in which all concur, except Ienry, J., 
who did not sit. 








Tue State ex rel. Stamper v. Houuapay. 


1. Township Bonds: CONFLICTING DECISIONS OF STATE AND FEDERAL 
COURTS: COMPROMISE OF BONDS. Notwithstanding this court holds 
the act of March 23rd, 1868, authorizing the issue of township 
bonds, unconstitutional, and bonds issued thereunder, void, yet 
since the courts of the United States hold the contrary, such bonds 
cannot be deemed such absolute nullities as not to be the subject of 
compromise. 

: POWER TO COMPROMISE UNDER ACT OF 1877, The act of April 

12th, 1877, (Sess. Acts, p. 197,) providing for the compromise, pur- 

chase or redemption of municipal indebtedness, while it could not 
be construed to authorize the compromise of bonds issued without 
any color of authority, and manifestly creating no debt or obligation 
which the municipality is bound to pay either in law or equity, will 
not, on the other hand, be limited to unquestionable claims, but 
will be constrved to include bonds in respect to whose validity 
courts of co-ordinate jurisdiction differ, such as the township bonds 
issued under the act of 1868. 
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Mandamus. 
PEREMPTORY Writ AWARDED. 
Martin § Priest for relator. 


The requirement of the proviso to the act of 1877 that 
the township aid act of 1868 shall have been decided to 
be a constitutional act by the courts of final jurisdiction 
having cognizance of the question, before any township 
bond shall be redeemed, is fully met by the decisions of the 
Supreme Court of the United States. Cass Co.v. Johnston, 
95 U. 8. 360; Douglass v. Pike Co.,101 U. 8.677. In every 
case adjudicated in a federal court, the decision of that 
court is “ the law of the case” to this court. Block v. Com- 
missioners, 99 U. 8. 686; Lytle v. State. 17 Ark. 608. It 
could not have been intended by the legislature that a 
township debt should not be compromised until it was 
more firmly fastened upon it than by a judgment of the 
United States courts, which even this court would be bound 
to respect and enforce. 


Henry, J.—The petition alleges, that in 1871, Randolph 
county, on behalf of Sugar Creek township, in said county, 
issued 130 bonds, signed by James Terrill, then presiding 
justice of the county court of said county, duly sealed and 
attested, each of which was for the payment of $500, to 
the Tebo & Neosho Railroad Company, or bearer, ten years 
after its date aud bearing interest at the rate of ten per 
cent per annum payable semi-annually, for which coupons 
were attached to the bonds; that these bonds were issued 
under and in pursuance of the act of the general assembly 
of this State, approved March 13th, 1868, in payment of a 
subscription made for said township by the county for cap- 
ital stock of said corporation, which proposed to build, and 
afterward did build, a railroad through said township, said 
subscription having been authorized by a vote of two-thirds 
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of the qualified voters of said township, at an election held 
in strict conformity with the provisions of the act; that 
for the said township the county received the amount of 
stock so subscribed and paid for and paid the interest on 
said bonds, as it became due, until the 3rd day of Novem- 
ber, 1876; that the Boone county National Bank, on the 
22nd day of November, 1880, being the holder of forty- 
nine of said bonds, recovered a judgment against said 
county for $10,090, in the circuit court of the United 
States for the eastern division of the western district of 
Missouri, on coupons attached to bonds so held; that the 
county of Randolph, by authority of an act of the general 
assembly, approved April 12th, 1877, under an order of the 
eounty court, has agreed with said bank upon a compro. 
mise of its demand on said bonds, coupons and judgment 
so held by said bank, whereby the principal of the debt will 
be materially decreased and the interest reduced from ten to 
six per cent per annum; that new bonds for that purpose 
have been duly issued by said county under the said act of 
1877, but that the State Auditor refused to register them, 
as required by law, and asks a mandamus to compel him 
to perform that duty. 

The auditor’s return is, in effect, a demurrer to the 
petition, and he relies, as a reason for his refusal to register 
the bonds, upon the unconstitutionality of the act of 1868, 
under which the original bonds were issued. 

This court, in the case of Webb v. Lafayette Co., 67 Mo. 
358, and the Supreme Court of the United States in Harsh- 
1. TOWNSHIPBONDS: qn v, Bates Co., 92 U. 8. 569, decided the 


conflicting decis- 


ions of state and aot of 1868 to be in conflict with the consti- 


comPromiseof tution of this State, and that subscriptions 
for stock in corporations by townships, and bonds issue«| 
to pay for such stock, were, therefore, of no validity. This 
court, except the two judges who dissented in Webd v. La- 
fayette Co., are still of that opinion, but the Supreme Court 
of the United States in Cass Co. vr. Johnston, 95 U. 8. 365, 


overruled J/7Zarshman v. Bates Co., and declared the act «f 
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1868 to be in harmony with the constitution of this State ; 
and while, with due deference to that tribunal, we still hold 
that act to be in conflict with our constitution, the circuit 
court of the United States for the western district of Mis- 
souri, following the decision of the Supreme Court of the 
United States in Cass Co. rv. Johnston, has rendered a judg- 
ment on bonds issued by Randolph county, for Sugar Creek 
township, and will, of course, continue to render judgment 
ont ownship subscription bonds until the Supreme Court of 
the United States shall have returned to the doctrine of 
Harshman v. Bates Co. We cannot say that a bond for the 
payment of money is a nullity and does not create a debt 
which is even a subject of compromise while there is a 
court, beyond the control of this court and having juris- 
diction in this State, of suits on such bonds, which holds 
them valid and renders judgments upon them in favor of 
the holders. “Giving up a suit or any equivalent proceed- 
ings, instituted to try a question of which the legal result 
is doubtful, is a good consideration for a promise to pay a 
sum of money for an abandonment thereof.” 1 Parsons 
on Contracts, 439. Abstaining from prosecuting a suit, is 
equally as good a consideration if the threatened suit is 
to try a question the legal result of which is doubtful. 
Here are two parties capable of contracting with each 
other, the county for the township, and the bondholders 
0 conka to for themselves. The county is authorized to 
der act of 1877 compromise, purchase or redeem any bonds 
issued by the township. If the validity of the bonds is 
doubtful, in consequence of the conflicting rulings of this 
court and the Supreme Court of the United States on this 
subject, then the county is authorized to compromise with 
the bondholders. If no doubt exists of their validity, the 
power is clear under the act of 1877. That power is not 
restricted by the act to unquestionable claims, but by its 
terms extends to any bonds which had been issued; and 
while the statute could not be construed to empower the 
county to compromise, purchase or redeein bonds issued 
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without any color of authority, and manitestly creating no 
debt or obligation which the municipality was bound to 
pay, either in law or equity, the power given does embrace 
bonds, the right to enforce the collection of which is in- 
volved in such doubt as is created by the conflicting decis- 
ious of courts, neither of which is subordinate to the other, 
and either of which has jurisdiction of suits on the bonds. 
The condition of a county or township would indeed be 
deplorable, if it had improvidently issued an amount be- 
yond its ability to pay, and had no power to avail itself of 
a liberal compromise which might be offered by a tender- 
hearted holder of the bonds, to whom the United States 
courts are open for the enforcement of his demand for its 
fullamount. The act of 1877 authorizes a county, for any 
township therein for which bonds have been issued, to 
compromise, purchase or redeem them, whether due or not, 
including also judgments on said bonds, and to carry out 
such compromise, purchase or redemption by issuing new 
bonds, on the surrender and cancellation of the old bonds 
or other indebtedness. Under this act the county of Ran- 
dolph was authorized to make the compromise alleged, 
and as its exact compliance with the provisions of the act 
of 1877, is not denied, a peremptory mandamus, as prayed 
for, against the auditor is awarded. All concur. 


SPURLOCK Vv. SPROULE, Appellant. 


1. Assignment of Cause of Action Pending Suit: rrorrr party 
PLAINTIFF. The plaintiff does not, by assigning his cause of action 
between the filing of the petition and the issuing of the summons, 
lose his right of recovery. The court, however, may properly per- 
mit the assignee to be substituted as plaintiff in the action. 


to 


Deed of Trust: saLE IN ABSENCE OF TRUSTEE. It is well settled in 
this State that a sale under a deed of trust given to secure the pay- 
ment of a debt is not valid if the trustee be not present at the sale, 
unless the deed authorizes the trustee to delegate his power to an- 
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other, in which case such other may act in his place. Landrum v. 
Union Bank, 63 Mo. 51; Graham v. King, 50 Mo. 22. 

8. Estoppel. The doctrine of estoppel cannot be invoked unless what 
was said or done by the party to be estopped, can be shown to have 
influenced the conduct of the other. 


4. Delay, when not Treated as Laches. Wherea party has a 
clear right in equity, with no remedy at law, mere delay in bringing 
his action should not prevent recovery. It should appear that some 
thing has intervened in consequence of which he would obtain an 
unconscientious advantage if the relief asked were granted. In the 
present case land of a debtor was sold under deed of trust, without 
the trustee being present. The creditor was the purchaser at one- 
half its value, and immediately took possession, and, without mak- 
ing any improvements, for a period of five years and a half held the 
the property and received from it ahandsome rental. At the end 
of that time the debtor brought this suit to redeem. J/eld, that un- 
der the circumstances the delay was no bar to recovery. 


Appeal from Cole Circuit Court—Hox. G. W. Miuuer, 
Judge. 


AFFIRMED. 
Patrick & Frank for appellant. 


1. Plaintiff is estopped by his conduct and presence 
at the sale. He directed how the sale should be made, 
procured an auctioneer to cry it and after it was done re- 
ceived payment for the auctioneer’s services from the agent 
of the holder of the note and paid it to the auctioneer. 
Here was a clear consent on the part of the plaintiff that 
some one else should execute the trust than the trustee 
named. Tatum v. Holliday, 59 Mo. 426: Hereford v. Na- 
tional Bank, 53 Mo. 330; Austin v. Loring, 63 Mo. 22; Evans 
v. Snyder, 64 Mo. 516; Moreman v. Talbott, 55 Mo. 392; Hart 
v. Giles, 67 Mo. 175; Landrum v. Union Bank, 63 Mo. 48. 

2. By the unreasonable delay in bringing this suit, 
without any excuse for the laches, the plaintiff has slept 
upon his rights, and the court will not relieve him. Bliss 
v. Prichard, 67 Mo. 181; Kelly v. Hurt, 61 Mo. 466; Brad- 
shaw v. Yates, 67 Mo. 226; Wells v. Perry, 62 Mo. 573; 
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Twin-Lick Oil Co. v. Marbury, 91 U.S. 587; Sterenson rv. 
Saline Co., 65 Mo. 425. 

3. The only circumstance relied upon by plaintiff as 
entitling him to redeem, is the absence of the trustee. <A 
sale under a deed of trust given to secure the payment of 
an indebtedness differs from a mortgage. In a deed of 
trust the parties constitute their own court and mode of 
procedure with respect to the method of foreclosing the 
deed and obtaining payment of the debt. Turner v. John- 
son, 10 Ohio 204, 208; Gray v. Shaw, 14 Mo. 341. 

4. There was no right of action in Gibbs when the 
suit was instituted. He had parted with his title. 

5. Spurlock was not entitled to be substituted as 
plaintiff. This right only exists under the statute where 
the interest of the party plaintiff has been transferred sub- 
sequent to the institution of the suit. In this case the 
plaintiff has no interest in the suit when the suit was in- 
stituted. ‘Che real party in interest must sue; (R.S., § 
3462 ;) that is, the party having the legal title.. Gibbons r. 
Gentry, 20 Mo. 468; Richardson v. Means, 22 Mo. 495; 
Gardner v. Armstrong, 31 Mo. 535; People v. Booth, 32 N. 
Y. 397; Ensworth v. Barton, 60 Mo. 511. ° 


A. W. Anthony for respondent. 


In case of a bill to redeem equity adopts the statute 
of limitations. 8 Cruise Dig., 508; Bradshaw v. Yates, 67 
Mo. 221. A mortgage with power of sale may be trans- 
ferred so as to invest the purchaser with the power to sell, 
but not so a deed of trust like this. Pickelt v. Jones, 63 
Mo. 195. If the mortgagee purchases at his own sale, the 
mortgageor may redeem, und his getting an auctioneer to 
sell does not alter the case. He cannot purchase by an 
agent. Neither can a co-trustee purchase. Gaines v. Allen, 
58 Mo. 5387; Thornton v. Irwin, 43 Mo. 153. And if the 
sale is regular, in all other respects, if the purchaser buys 
at his own sale by himself, his agent or attorney, the sale 
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is void on grounds of public policy, though a tair price 
was obtained. No estoppel can avail the appellants on 
facts alleged before the sale. The evidence shows that no 
improvements have been made, no transfers made, nor any 
correspondence had between the parties since the sale, so 
there cannot be an estoppel on matters arising anterior or 
subsequent to the sale. 

Gibbs clearly had the right to redeem; ( Young v. Ruth, 
55 Mo. 515; Potter v. Herring, 57 Mo. 184; Culligan v. Win- 
gerter, 57 Mo. 241;) and that right was transferable. 2 
Story Eq. Jur., § 1015; 2 Cruise Dig., 126; Foster v. Potter, 
37 Mo. 525. The filing of the petition is the commence- 
ment of the suit. Gosline v. Thompson, 61 Mo. 471. The 
court exercised a sound discretion in substituting plaintiff, 
Spurlock. Wag. Stat., 1050, § 9. 


Norton, J.—This suit was instituted by William 8S. 
Gibbs in the Morgan county cireuit court. In the petition 
plaintiff claims that he, as one of the grantors in a certain 
deed of trust, had the right to redeem certain real estate 
therein conveyed. This claim is based on the following 
state of facts: The said Gibbs and one Samuel Wilson 
were engaged in the mercantile business in Versailles, Mur- 
gan county, and being indebted to the defendants, who 
compose the firm of Samuel C. Davis & Co.,in the sum of 
$3,200, for the purpose of securing the same, on the 14th 
day of February, 1869, executed a deed of trust, in which 
one Isaac G. Gibbons was the trustee, and by its terms was 
invested with the power of selling the land conveyed in 
case of default in the payment of said debt. The deed of 
trust embraced both the property of Gibbs & Wilson. On 
the 4th day of January, 1872, there was a balance of $1,825 
due on said note, and on that day the land mentioned in 
said deed of trust, and also a lot with a house on it in the 
town of Versailles, were sold for the purpose of paying 
the said over-due balance, and defendant Sproule, through 
his agent Simpson, purchased at said sale, said house and 
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lot. This was the property of Gibbs, anu 1s au trat ‘s 
involved in this controversy, other parties having bought the 
land. Isaac W. Gibbons, the trustee in said deed, and who 
was the collecting agent of the firm of said Davis & Co., 
was not present at said sale, but one Simpson, who was 
also a collecting agent of said firm, conducted the sale 
through one Painter, who cried the sale, he having been 
procured by Gibbs at the request of Simpson for that pur- 
pose, and who was paid by Simpson through Gibbs for his 
services. Before the trial of the cause Spurlock was sub- 
stituted as plaintiff in place of Gibbs, and on the trial of the 
‘ause in the circuit court of Cole county, where it had been 
removed by change of venue, judgment was rendered for 
plaintiff, from which the defendant has appealed. 

It is insisted on the part of appellant, as one ground 
of error, that at the time the suit was instituted Gibbs 
1. assioxment oF had sold his interest, both legal and equita- 


CAUSE OF ACTION “ : ; so 
PENDING suit: }le, in the property in question to Spurlock, 


proper party 

plaintif. and that the court erred in substituting Spur- 
lock and not dismissing the suit. Upon an examination 
of the record we find that Gibbs filed his petition in the 
otlice of the clerk of the circuit court of Morgan county 
on the 17th day of August, 1877; the acknowledgment of 
Gibbs of the deed conveying his interest to Spurlock was 
made on the 20th day of August, 1877, and on the 21st 
day of August, 1877, Spurlock attached a notice in writing 
to said petition to the effect that the house and lot in the 
petition mentioned had been transferred to him by deed, 
together with back rents; the writ of summons on said 
petition was issued on the 28th day of August, 1877. It 
has been held by this court in the case of Gosline v. Thomp- 
son, 61 Mo. 471, that the filing of the petition in a cause is 
the beginning of the suit. Hence, it follows from the 
above state of facts that this suit was commenced on the 
17th day of August, 1877, the time when the petition 
was filed, and as the transfer of Gibbs’ interest in the 
property involved in the suit does not appear to have been 
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made to Spurlock before the petition was filed, but on the 
contrary it does appear that it was made after the suit was 
brought, the court committed no error either in refusing 
to dismiss the suit or in permitting Spurlock to be substi- 
tuted as party plaintiff. 

It is well settled in this State that a sale of property 

conveyed by deed of trust under a power contained therein 
2, DEED OF TRUST: authorizing the trustee to sell in case of de- 
trustee. fault in the payment of the debt secured by 
it, is not binding on the grantor unless such trustee was 
present at such sale, or unless in case of sale by another 
than the trustee the deed empowered such trustee to dele- 
gate to another the power to sell. Graham v. King, 50 Mo. 
22; Landrum v. Union Bank, 68 Mo. 51. By the terms of 
the deed of trust in evidence it appears that no one was 
authorized to sell the property conveyed except the trustee, 
Gibbons; or in the event of his absence or inability to act. 
Mr. Davis, one of the beneficiaries, was invested with the 
power. The evidence shows that neither Davis nor Gib- 
bons was present at the sale, but that it was entirely con- 
ducted by one Simpson, agent of defendant, and by him 
purchased for defendant Sproule. It follows, therefore, 
from the principle announced in the cases above cited that 
the sale then made was invalid and did not deprive Gibbs 
of his right to redeem. 

It is, however, insisted that neither Gibbs nor his 
grantee is entitled to the benefit of this principle; first, 
3. ESTOPPEL. because Gibbs was estopped by his conduct 
and presence at the sale; and, second, because of un- 
reasonable delay in bringing his suit. 

Gibbs swears that he first heard that his property was 
advertised for sale under the deed of trust the day before 
the sale was to occur; that he lived eighteen miles from 
Versailles, the place of sale; that on the day of the sale 
he was present; that he told Simpson he objected to his 
selling the property because he was not the trustee; that 
Simpson said he was Lound to sell as the company must 
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have their money; that he occupied the same relation to 
the firm of Davis & Co. that Gibbons did or had occupied 
before; that after this interview he applied to Simpson in 
writing for more time to give hima chance to sell the 
property at private sale; that Simpson said he was bound 
to sell, but would wait till evening to give him an oppor- 
tunity to raise the money, and that failing in this, at the re- 
quest of Simpson, he procured for him one Painter to ery 
the sale, and finding that he could not postpone the sale, re- 
quested that the land be sold in separate tracts; that he 
never gave his consent tothe sale. Simpson, who conducted 
the sale, swears that he saw Gibbs on the day of the sale, 
about ten o’clock in the morning, and told him he was going 
to sell the property; that Gibbs requested him to wait till the 
afternoon, as he thought he could raise the rhoney; that he, 
Simpson, agreed to this, saying that all he wanted was the 
money, and if he did not get it he would sell; that Gibbs 
told him about two o’clock in the afternoon that he could 
not raise the money, and requested him to sell the land 
first; that he then procured Gibbs to get an auctioneer to 
ery the sale; that after it was over he gave Gibbs $5 to pay 
the auctioneer “he had got for him;” that Gibbs made no 
other objection to the sale than as above stated. While 
there is a discrepancy in the evidence of these two wit- 
nesses in relation to the statement made by Gibbs that he 
objected to Simpson selling the property because he was 
not trustee, they agree in all other respects, and it is shown 
by the evideuce of both of them that Simpson had come 
to Versailles for the express purpose of selling the land 
contained in the deed of trust, and was determined to sell, 
unless the debt was paid, and that this determination was 
wholly uninfluenced by anything either done or said by 
Gibbs. 

Before the doctrine of estoppel can be invoked as 
against Gibbs it must be shown that he either said or did 
something which influenced Simpson to act otherwise than 
he would have acted if the act had not been done or the 
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words had not been spoken; or, as has been said in the 
case of Bales v. Perry, 51 Mo. 449, “ the courts all concur 
in this, that no man can set up another’s act or conduct as 
the groy.d of estoppel, unless he has himself been misled 
or deceived by such act or conduct; nor can he set it up 
when he knew or had the same means of knowledge as to 
the truth of the statement as the other party. The primary 
ground of the doctrine is, that it would be a fraud on the 
party to assert what his previous conduct had denied, when, 
on the faith of that denial, others haveacted. If the truth 
be known to both parties or they have equal means of 
knowledge, there can be no estoppel.” We can discover 
nothing in the evidence of either Gibbs or Simpson of 
anything Gibbs either said or did that misled or deceived 
Simpson, who acted for defendant in purchasing the prop- 
erty, or which in any manner influenced his conduct as to 
the sale of the house and lot in question. Simpson does 
not state that he was at all influenced by anything of the 
kind, but does state in effect that he could only have been 
diverted from his fixed purpose to sell by the extinguish- 
ment of the debt by payment, and besides this, Simpson 
knew as well as Gibbs did, that the deed of trust under 
which he was going to sell, did not authorize Gibbons, the 
trustee, nor Davis, the beneticiary, to delegate the power 
to sell to him or any one else. 

It is also insisted by defendant that plaintiff, by a delay 
of five years and seven months in bringing his suit, has 
4. DELAY, WHEN forfeited his right to redeem. It appears 
LACHES. from the evidence that the property in ques- 
tion was sold by defendant’s agent, and was bought by the 
agent for him for $1,000, which was about half its value ; 
that plaintiff was in indigent circumstances; that defend- 
ant has received since the sale a yearly rental of $400, that 
he has made no improvements thereon, the property re- 
maining in the same condition as it was when sold. In 
such a case where a suit is brought to redeem, something 
more than mere laches on the part of the complainant must 
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be made to appear before a court of equity will deny to 
him its aid in the enforcement of a clear right. Me Nair 
v. Lott, 25 Mo. 182; Kelly rv. Hurt, 61 Mo. 463; Davis v. 
Fox, 59 Mo. 125; Bradshaw v. Yates,67 Mo. 221. In cases 
where a party resorts to a court of equity for specific per- 
formance, and in cases where the relief asked may or not 
be granted in the discretion of the chancellor, and where 
a remedy exists at law, the aid of the court may be refused 
and the party remitted to his action at law on the sole 
ground of laches. But in cases where a party comes be- 
fore the court with a clear right entitling him to the relief, 
there being no remedy at law, something more than mere 
delay must be shown before the relief asked can be refused, 
such as that the party has slept upon his rights till the 
property sought to be regained has been enhanced in value 
by improvements made, or that some other matter has in- 
tervened which would give to the party who had thus lain 
idle an unconscientious advantage over the other party if 
the relief asked were granted him. 

The case of Hereford v. National Bank of Missouri, 53 
Mo. 330, represents a class of cases to which we have been 
cited by counsel for defendant as justifying the application 
of the doctrines of laches and estoppel in the present case. 
We fail to perceive the analogy which it is claimed exists. 
In the case referred to, by the advice and consent of all 
parties interested in the trust, a person other than the trus- 
tee was appointed to make the sales and was permitted to 
execute the trust and make the sales, the proceeds of which 
were applied to the satisfaction of the debts, and the pur- 
chaser had made lasting and valuable improvements before 
proceedings were instituted to redeem, and relief was de- 
nied. Inthe case before us no improvements had been 
made; the consent of Gibbs that Simpson should make the 
sale instead of the trustee, Gibbons, was not shown, but 
on the contrary the evidence tended strongly to show that 
Simpson was fully determined to make the sale without 
reference to the wishes of Gibbs, and with full knowledge 
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of the fact thac the trustee Gibbons or Davis alone had the 
right to enforce the trust by a sale. Judgment affirmed, 
all the judges concurring. 


Tue State ex rel. Datton v. HI. 


1. Costs in Criminal Cases: witness rees. The judge and prose- 
cuting attorney connot be compelled to certify for payment a bill of 
fees for witnesses summoned by the defendant in a criminal case, 
beyond a number ascertained by allowing three witnesses for each 
fact necessary to be proved by the defendant in his defense. Acts 
1874, p. 27, 3 25. 

; AFTER-ENACTED STATUTE. The prohibition contained in sec- 

tion 2116, Revised Statutes, against taxing the State with the costs 

of witnesses unnecessarily summoned and not examined, applies to 
acase where such costs accrued but were not taxed prior to the 
enactment of that section. 


bo 





Mandamus. 
Writ Denrep. 


Mandamus against the judge and the prosecuting at- 
torney of the eighteenth judicial circuit to compel them to 
certify to the State Auditor for payment by the State, a 
bill of fees alleged to be due seventy-five witnesses sum- 
moned on the part of the defendant, but not examined in 
the criminal case of the State against Gibson. 


Belch § Silver for relator. 


Suerwoop, C. J.—The Hon. V. B. Hill, judge of the 
eighteenth judicial circuit, has made return to the alterna- 
1. costs in crimt- tive writ herein, and the demurrer of re- 
NAL CASES: wit- ‘ — ° 
ness fees. lator questions the sufficiency, and admits 
the truth of the allegations of such return. The facts 
which thus stand admitted are: ist. That the fees of all 


witnesses examined by the defendant, G. B. Gibson, on his 
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trial, were certified to the State Auditor for payment. 2nd. 
That said judge refused to certify the fees of the witnesses 
set out in the alternative writ, because such witnesses were 
neither necessary witnesses for the defense of the defend- 
ant, Gibson, nor were they examined by him on his trial. 
3rd. That there were not more than six facts necessary to 
be proven by defendant to establish his defense, which was 
an alibi. 4th. That the State of Missouri is not liable for 
the costs of more than three witnesses to establish any one 
fact. 

The number of witnesses set out in the alternative 
writ, and referred to in the return as unnecessary and not 
examined, is seventy-five, whose fees aggregated $771.70. 
The statute under which was taxed the bill of costs con- 
taining the fees of witnesses who were examined, was 
that of March 28th, 1874. Section 25 of that act provides: 
“ The judge and circuit or prosecuting attorney shall in no 
case tax the State or county with more than the costs of 
three witnesses to establish any one fact.” Laws of 1874, 
p. 27, § 25. How many witnesses were examined, and 
whose fees were certified for payment by the judge, does 
not appear; but it does appear and stand admitted by the 
demurrer, that there were not to exceed six facts constitut- 
ing the defense of the defendant, and if so, leaving out of 
the question the witnesses who were examined, eighteen 
witnesses, even if examined, were all that were necessary 
and all whose fees could, prima facie, under the law quoted, 
have been certified to the auditor for payment. This 
ground, alone, would suffice for holding the return not 
obnoxious to the objection taken thereto. 

But there is yet another ground upon which we may 
bottom our belief that the return is sufficient. It is this: 
‘ - after.en. Lhe section quoted has been amended by the 
acted statute. = addition thereto of these words: “ Nor with 
the costs of witnesses unnecessarily summoned and not ex- 
amined, but the costa of such surplus or unnecessary wit- 
nesses shall, in the discretion of the court, be taxed against 
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the party or attorney causing them to be summoned.” 1 
R. 8. 1879, § 2116. Although the fee bill was certified at 
the March term, 1878, the amendatory section governs this 
case. We cannot, therefore, in view of the law as it now 
stands, require the respondent to doa forbidden act, by 
certifying as costs the fees of witnesses who were, accord- 
ing to the confession made by the demurrer, neither neces- 
sary nor examined. 

In consequence of these views, we shall deny the per- 
emptory writ. All concur. 





Monkees V. Tue Kansas Crry, St. Josepn & Counci, BLuFFs 
RarLRoaD Company, Appellant. 


Railroad Flooding Adjoining Lands by Construction of its 
Road: suRFACE WATER: WATER CouRSE. A railroad company whose 
road was built upon a right of way granted to the company by the 
proprietor for that purpose, so constructed its road bed and ditches 
as to collect and discharge water upon adjacent lands of the latter. 
In an action against the company to recover for the damages thus 
sustained, the evidence was conflicting as to whether the water was 
that of a running stream or natural water course, or whether it was 
simply surface water. The trial court, after instructing the jury as 
to what constitutes surface water and what a stream or water course, 
further instructed them in substance, as follows: 1. That if the 
water was surface water the company was not liable, provided its 
road bed and ditches were constructed with reasonable care and 
skill with reference to the use of the same for railroad purposes. 
The company was not bound to make ditches to protect plaintiff’s 
land from injury from surface water. 2. But if the water was that 
of astream or natural water course, and it was diverted from its 
natural channel, the company was liable; provided, however, that 
plaintiff could not recover for damages which he might have averted 
at comparatively small cost. The company was bound to make suf- 
ficient ditches and passages to conduct the water away and prevent 
it from injuring plaintiff; but if it did not do so, it was the duty of 
plaintiff to use all reasonable means to avert and avoid injury 
by the construction of ditches and levees himself within a reasona- 
ble time, if the same could be done at a reasonable amount of labor 
and expense. On appeal by the company from a verdict and judg- 
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ment for plaintiff; Held, that the company had no right to 
complain of these instructions. But see Shane v. K. C., St. Joseph & 
Council Bluffs R. R. Co., 71 Mo. 237; McCormick v. same, 70 Mo. 359. 


Appeal from Andrew Circuit Court—Hon. H. 8. KE.ey, 
Judge. 


AFFIRMED. 
W. P. Hall for appellant. 
Heren § Son and Rea § Williams for respondent. 


Hoven, J.—This was an action to recover damages for 
the diversion by the defendant of a certain stream of water 
from its natural course and channel whereby plaintiff’s 
fields were flooded and injured. The testimony was con- 
flicting as to whether the water diverted was that of a 
running stream or natural water course, or whether it was 
simply surface water. 

The court, of its own motion, instructed the jury as 
follows: 

1. The relinquishment of the right of way read in 
evidence, authorized the railroad company to enter upon 
the plaintiff’s lands and construct its road in the usual 
manner of building roads, by throwing up and raising the 
ground for the road-bed, and by cutting ditches along the 
sides of the road to keep the water off the track. If, there- 
fore, you find from the evidence, that the road-bed and 
ditches were constructed with reasonable care and skill, 
with reference to the use of the same for railroad purposes, 
and the plaintiff has been incidentally injured by the col- 
lection and flow of surface water upon his lands caused by 
the construction of the road, he is without remedy for such 
injury. The railroad company was not bound to make 
ditches larger or longer than was necessary to secure its 
road-bed. It was not bound to make ditches to protect the 
plaintiff’s land from injury from surface water which might 
collect along the road. , 
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2. If the jury believe from the evidence that in the 
construction of the railroad, the water of a stream or 
branch (known as the Wells branch) was changed and 
diverted from its usual natural channel and course of flow- 
age, and caused to flow in a new direction down and along 
the railroad track, and that thereby the whole or any part 
of the water of said branch so turned and diverted flowed 
upon and over the lands of the plaintiff (described in the 
petition) in the years 1870, 1871, 1872, and up to May, 
1873, to the injury of the plaintiff’s crops, you should find 
for the plaintiff, and assess his damages at such sum as you 
may believe from the evidence he has sustained by reason of 
the waters of said branch being so turned out of and from 
its natural channel upon the plaintiff’s lands by the con- 
struction of the road. 

3. The main question for the jury to determine is, 
whether the railroad company, in the construction of the 
road, by its embankments and ditches, diverted the water 
of a stream or water course from its usual and natural chan- 
nel, and caused it to flow in a new direction, whereby some 
part of the water so turned and diverted, was made to flow 
upon plaintiff’s land to his injury. A water course is a 
stream or brook having a definite channel for the convey- 
ance of water. It may be made up, more or less, from 
surface water from rains and melting snow, but after it 
enters into a channel and commences to flow in its natural 
banks, it is no longer to be considered surface water, and 
it is not essential that the water should continue to flow 
in such stream constantly the whole year around; it is 
sufficient if the water usually flows in such channel, 
though not continually. That is, to constitute a branch or 
stream there must be something more than a mere surface 
draining, swelled by freshets and melting snow, and run- 
ning occasionally in hollows and ravines, which are gener- 
ally dry. The water must usually run in a definite bed or 
channel, though it need not flow continually the year round. 
But although the water from high lands and hills may unite 
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and form a stream with a definite channel, yet if it after- 
ward ceases to remain a chanvel, but spreads out over the 
surface of low lands, and runs in different directions in 
swags and flats without any definite channel, it ceases to 
be a stream or water course. 

4. If the jury find from the evidence that there was 
a stream or water course, such as is here described, running 
in a westward direction from the bluffs of high lands 
through the bottom toward the One Hundred and Two 
river, and that the railroad company in the construction of 
its road obstructed the channel of said water course and 
turned its waters down the road to and upon the plaintiff’s 
land to his injury, you should find for the plaintiff. But 
if you find that there was no stream or water course ; that 
before the supposed stream reached the railroad track it 
lost its channel and spread out in different directions, 
ceased to be a stream or water course, you should find for 
the defendant. 

6. If you find from the evidence that the plaintiff’s 
lands were low and wet, or any part of them, this fact 
should be taken into consideration, and in estimating the 
extent of the injury caused by the alleged turning and di- 
version of the said stream, you should have regard to the 
actual and natural condition of his lands, and allow dam- 
ages only for the injury caused by the water so turned 
upon them from said stream ; neither should you allow for 
injury caused by the collection of surface water into 
ditches, or by stopping and turning surface water upon 
plaintiff’s lands. 

7. If the railroad company obstructed the channel of 
a water course, as alleged, it was the duty of the company 
to makesuflicient ditches and passages to conduct the water 
away, and prevent it from injuring the plaintiff by running 
upon his lands. And if the company failed to do so, it is 
liable in damages for any injury caused to plaintiff by the 
water so diverted. But if the company failed to make 
sufficient ditches and passages to convey the water from 
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said stream away without injuring plaintiff, it was the duty 
of the plaintiff to use all reasonable means to avert and 
avoid injury from such water by the construction of ditches 
and levees himself within a reasonable time, provided the 
same could be done at a reasonable amount of labor and 
expense, and if he failed and neglected to so protect him- 
self, he cannot recover for damages which he might have 
reasonably averted. He might recover damages which 
accrued to him before he could have protected himself and 
averted the injury at a comparatively small expense, and 
nothing more. 

If the jury believe from the evidence that the water 
which floods the lands of the plaintiff which lie west of 
the road-bed in the northeast quarter of section 27, have 
to pass through the cattle guards in the road-bed before 
flooding the land in that quarter section, and that the cattle 
guards in said road-bed were constructed at the request of 
the plaintiff, then they will find for the defendant as to all 
damages done to lands lying west of the road-bed. 

We see nothing in the foregoing instructions of which 
the defendant has a right to complain, and the judgment 
of the circuit court will, therefore, be affirmed. SHerwoop, 
©. J.. and Henry, J., concur; Norton, J., concurs in the 
result; Napron, J.; absent. 





THe State v. Harrrerp, Appellant. 


1. An Indictment for rape, held sufficient. 


Practice: ATTACHMENT FOR WITNESSES. A court commits no error 
in refusing to issue an attachment for witnesses, where jt appears 
that if issued it could not be served during the term, nor in refusing 
to await service of an attachment when the witness is too sick to 
be brought into court, nor where, by consent of opposing counsel, 
a statement of what the witness, if present, would swear to is read 
to the jury as his testimony. 


bo 


3. Continuance: witness. An application for continuance on the 
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ground of absence of a witness, is properly refused, if the adverse 
party will admit that a statement prepared by the party applying 
inay be read to the jury as truly setting forth what the witness, if 
present, would swear. 


4. Rape: evipence: practice. Upon trial of an indictment for rape, 
the prosecutrix stated the substance of the vulgar language used by 
defendant in making his assault upon her, and another witness 
stated the exact words. The court refused to compel the prosecut- 
rix to state the exact words. Held, no error. 


5. Evidence. Where statements previously made by a prosecuting 
witness are introduced in evidence against her, other statements 
made by her may be introduced by the State in support of her tes- 
timony. 


6. Practice: evipence. Where it does not appear from anything in 
the record that testimony offered after the close of the evidence was 
material, this court cannot say that the trial court has abused its 
discretion in refusing to open the case in order to let in the testi- 
mony. 


Appeal from Dallas Circuit Court.— Hon. R. W. Fyann, 
Judge. 


AFFIKMED. 


The indictment was as follows: The grand jurors for 
the State of Missouri, summoned from the body of Dallas 
county, empanelled, charged and sworn, upon their oaths 
present that William Hattield, late of the county aforesaid, 
on the 17th day of October, 1878, at the said county of 
Dallas, State aforesaid, did, in and upon a certain woman, 
viz: one C. D., unlawfully, violently, forcibly, willfully and 
feloniously, make an assault, and her, the said C. D., then 
and there, in the said county of Dallas, unlawfully, vio- 
lently, willfully and feloniously, and against her will, felon- 
iously ravish and carnally know her, the said C. D., con- 
trary to the form of the statute in such case made and 
provided, and against the peace and dignity of the State. 


Smith and Brush for appellant. 


J. L. Smith, Attorney-General, for the State. 
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Norton, J.—Defendant was indicted at the Apri term, 
1879, of the Dallas county circuit court, in which he was 
charged with the crime of rape, and of which he was con- 
victed at the October term, 1879, of said court, and his 
punishment assessed at five years imprisonment in the pen- 
itentiary. The cause is here on his appeal. 

I. The motion to quash the indictment was properly 
overruled, as it sufficiently alleges every fact necessary 
under the statute to constitute the crime therein charged. 

II. The court did not err in declining to issue attach- 
ments, as prayed for by defendant, for witnesses Brown 
and Conn, inasmuch as it appeared to the court that if 
issued they could not have been served at that term of the 
court, and would have been ineftectual in accomplishing 
the purpose they were designed for, viz: to bring the absent 
witnesses to court during the term. 

Nor was any error committed in refusing to await the 
execution of an attachment which had been issued for Mrs. 
Wheeler, as it appeared from a return made upon it that 
she was too sick at her home to be brought into court. 
Nothing could have been accomplished by waiting. Besides 
this, the defendant had the full benefit of what he expected 
to prove by these witnesses. In his two applications for 
continuances based on their absence, he set out fully what 
they would swear to if present, and it was admitted by the 
attorney for the State that such would be their evidence if 
called as witnesses. 

III. This admission having been made by the prose- 
cuting attorney, it afforded a sufficient reason for the action 
of the court in refusing the continuance. State v. Miller, 
67 Mo. 604. 

IV. The action of the court in refusing to compel 
the prosecuting witness, upon whom the rape was charged 
to have been committed, to state the exact vulgar language 
used by defendant in his assault upon her, affords no ground 
for a reversal of the judgment, inasmuch as the court did 



































OCTOBER TERM, 1880. 521 


The State v. Hatfield. 








require her to give the substance of what he suid, and as 
the exact language was given to the jury by another wit- 
ness. 

V. Defendant having introduced evidence in regard 
to statements made by the prosecutrix shortly after the 
alleged rape upon her occurred, the State, over the objec- 
tion of defendant, cross-examined the witness fully in 
regard to all that was said, and also examined another wit- 
ness as to statements made by her concerning the particu- 
lars attending the transaction. We can perceive no other 
reason for the introduction of such evidence on the part 
of defendant, except to impeach the evidence which the 
prosecutrix had given, and in such case it was competent 
for the State to introduce other evidence of statements 
made by her giving a particular account of what occurred. 
State v. Jones, 61 Mo. 282; 4 Black. Com., 213. 

VI. After the close of the evidence the court refused 
to open up the case for the introduction by defendant of 
two witnesses, and this is urged aserror. It not appearing 
from the record that the evidence of these witnesses was 
material, we cannot say that the court abused the discre- 
tion it was invested with, of reopening the case, and will 
not, therefore, interfere. 

VII. The various objectious urged to the instructions 
are not well founded, and we deem it unnecessary to char- 
terize the instructions that were given, further than to say 
that when considered together they presented fully and 
tairly the law applicable to the case, and as the evidence 
sustains the verdict, we hereby affirm the judgment. All 
concur. 
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Fuiato, Plaintiff in Error, v. MULHALL. 


1. Conflict of Laws; sTaTUTE LAW OF SISTER STATES: COMMON LAW. 
This court cannot take judicial notice of the statutes of another state ; 
neither can it’ presume that the common law prevails in a state, 
such as Texas, which was never subject to the laws of England. 
Where, therefore, a contract comes in question, the validity of 
which is properly determinable by the law of such a state, if no 
evidence is offered to show what the law of that state is, resort must 
be had to the law of this state to determine the question. 


2. Parol Promise to Accept Draft. The payee of a draft cannot 
enforce against the drawee a parol promise to accept. R. S. 1879, 
2 537. 
Error to St. Louis Court of Appeals. 
AFFIRMED. 


Edward T. Farish for plaintiff in error. 


By the law merchant, one who promises another, either 
in writing or by parol, that he will accept certain bills of 
exchange, and thereby induces him to advance money 
thereon, in reliance upon the promise, will be held to make 
good his promise. Scudder v. Union National Bank, 91 U. 
8. 406; Townsley v. Sumrall, 2 Pet.176; Boyce v. Edwards, 
4 Pet. 111. The Missouri statute does not control the case. 
The law of Illinois is the lex loci solutionis and governs; 
(Tyrrell v. Cairo, ete., R. R. Co.,7 Mo. App. 294;) or, if the 
law of Texas, the lex loci contractus, governs, the result is 
the same. In either case the common law will be presumed 
to prevail, the contrary not being shown. The law mer- 
chant is part of the common law. Patterson v. Carrell, 60 
Ind. 130; 1 Parsons Bills and Notes, §§ 10, 13; 1 Cranch, 
Appendix. 


Henry B. O Reilley for defendants in error. 


1. The construction and legal effect of the contract 
should properly be determined by the laws of Texas, and 
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not of Illin«is or Missouri. Carnegie v. Morrison, 2 Met. 
400; Seudder v. Union National Bank. 91 U. 8. 406. Hunt 
v. Jones, 12 R. I. 265. 

2. ‘The laws of a sister state or of a foreign country 
are facts; and if the maintenance or defense of a suit de- 
pends upon such foreign laws, they must be pleaded and 
proved as any other facts. The courts cannot take judicial 
notice of them. Chapin v. Dobson, 78 N. Y. 74; s. ¢., 34 
Am. 512; Monroe v. Douglass, 5 N. Y. 447; Male v. Rob- 
erts, 3 Espinasse 163; Hosford v. Nichols, 1 Paige 226. 

3. In the absence of plea and proof of the laws of 
Texas, the laws of Missouri, including the common law as 
it prevails here under our statutory modilications, will be 
administered in determining the construction and legal 
effect of this contract. Monroe v. Douglass, 5 N. Y. 447; 
Whidden v. Seelye, 40 Me. 253; Chapin v. Dobson, 78 N. Y. 
74; s.c., 34 Am. 512; Cox v. Morrow, 14 Ark. 610; 2 Ph. 
Ev. C. & H. 429, (4 Am. Ed.;) Legg v. Legg, 8 Mass. 99; 
Bray v. Cumming, 5 Mart. La. (N. 8.) 252; Warren v. Lusk, 
16 Mo. 102; Houghtaling v. Ball, 19 Mo. 84; Franklin v. 
Twogood, 25 Ia. 520; Bliss Plead., §§ 180,183; Morrissey 
v. Wiggins Ferry Co., 47 Mo. 525; Milly v. Smith, 2 Mo. 36. 

4. There is no presumption that the common law 
prevails in Texas. Throop v. Hatch, 3 Abb. Pr. 23; Chou- 
teau v. Pierre, 9 Mo. 3; Ott v. Soulard, 9 Mo. 581. 

5. Though there was plea and proof of the laws of 
Texas and of Illinois, and the contract confessedly valid 
and enforceable in Texas and Lllinois, still it cannot be en- 
forced nor any recovery had thereon in Missouri, because, 
as to the remedy, the laws of the forum prevail; and our 
laws provide, (a) That “no person within this State shall 
be charged as an acceptor of a bill of exchange unless his 
acceptance shall be in writing.” R.S., § 533; G.S., 395, 
$1; Houghtaling v. Ball, 20 Mo. 563; Williams v. Haines, 
27 Iowa 252. (b) That damages for breach of a verbal 
promise to accept and pay a bill of exchange can only be 
recovered by one “ who on the faith of such promise shall 
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have drawn or negotiated the bill.” R.S., § 5387; G.S., 
395, § 5; Blakiston v. Dudley, 5 Duer 373. (ce) That “no 
action shall be brought to charge any person upon any 
special promise to answer for the debt or default of an- 
other, unless the agreement on which the action shall be 
brought, or some memorandum or note thereof shall be in 
writing and signed by the party to be charged therewith.” 
R. 8., 25138; G.S., 488, § 5; Leroux v. Brown, 14 Eng. L. 
& Eq. 247; Houghtaling v. Ball, 20 Mo. 563; Parsons Contr. 
V. 2,292. (d) A consideration is essential to the support 
of every contract, and no consideration is presumed save 
in contracts under seal; and in “instruments of writing 
made and signed by any person or his agent whereby he 
shall promise to pay any other on his order, or unto bearer 
any sum of money or property therein mentioned.” R.5., 
§ 663; G.S., 398, § 6; Jones v. Holliday, 11 Texas 412; 
Parsons Bills and Notes, ‘“* Consideration.” 

6. The contract is void under the law merchant. 
Coolidge v. Payson, 2 Wheat. 66; Nelson v. First National 
Bank, 48 Ill. 36; Parsons Notes and Bills, “ Promise to 
Accept.” 





Hoven, J.—This was an action to recover damages for 
the breach of a parol promise alleged'to have been made 
by the defendants 10 plaintiff, in the state of Texas, to ac- 
cept certain drafts to be thereafter drawn by Beauchamp 
& Alexander, on the defendants, in favor of the plaintiff, 
for certain advances of money to be made by the plaintitf 
at defendants’ request, to said Beauchamp & Alexander. 
The plaintiff was a banker in Texas, and the defendants 
were cattle dealers, aoing business in the state of Illinois. 
The money was advanced, the draft drawn and the defend- 
ants refused to accept or pay the same. The circuit court 
held that the plaintiff could not recover, and the court of 
appeals affirmed its judgment. 

As the contract for the acceptance was made in Texas, 
and as the acceptance itself was to have been made in IIli- 
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1. conriict or 20i8, and the remedy is sought in this State, 
rt eee ate, it becomes material to inquire what law is to 
common law. —_ govern us in determining the rights of the 
parties. The validity and legal effect of the contract 
alleged must depend upon the law of the place where it 
was made. Carnegie v. Morrison, 2 Met. 397; Bissell v. 
Lewis, 4 Mich. 459. The contract for acceptance was, of 
course, for an acceptance valid by the law of Illinois, 
where it was to be given; but as the defendants refused to 
give any acceptance whatever, the law of Illinois is not 
material. This suit being for a breach of a promise to ac- 
cept, made in Texas, the nature and extent of the obliga- 
tion assumed by the defendants in making such promise, 
assuming that it has been proved, should properly be 
determined by the law of that state. Under the previous 
decisions of this court, however, we cannot take judicial 
notice of the laws of Texas, and they were not offered in 
evidence. Counsel for the plaintiff ask us to presume, in 
the absence of evidence, that the common law is in force 
in Texas. This presumption can only be indulged with 
reference to those states which, prior to becoming mem- 
bers of the union, were subject to the laws of England. 
Texas was a part of the Spanish possessions on this con- 
tinent, and if the common law ever prevailed there, or now 
prevails there, it must be by virtue of some statutory pro- 
vision of which we cannot take judicial notice. As no 
evidence was introduced, and no presumption can be in- 
dulged as to the lex loci contractus, the law of the forum 
must govern. 

The material provisions of our law, in relation to the 
acceptance of bills of exchange, are as follows: “ Section 
> pao. promise 222: No person within this State shall be 
To accEPT PRAFT. charged as an acceptor of a bill of exchange, 
unless his acceptance shall be in writing, signed by himself 
or his lawful agent.” “Section 585. An unconditional 
promise in writing, to accept a bill before it is drawn, shall 

be deemed an actual acceptance in- favor of every person 
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to whom such written promise shall have been shown, and 
who, upon the faith thereof, shall have received the bill for 
a valuable consideration.” ‘Section 537. The preceding 
sections shall not be construed to impair the right of any 
person to whom a promise to accept a bill may have been 
made, and who, on the faith of such promise, shall have 
drawn or negotiated the bill, to recover damages of the 
party making such promise on his refusal to accept such 
bill.” Under the provisions of the section last quoted, a 
verbal promise to accept a bill may be made the foundation 
of an action, and if the plaintiff in this case had either 
drawn or negotiated the bills in question on the faith of 
the promise of the drawees to accept them, and in conse- 
quence of such refusal he had been subjected to loss or 
injury, he could maintain this action and recover substan- 
tial damages. The plaintiff, however, is not the drawee 
of the bills, nor has he negotiated them, and he cannot, 
therefore, recover. The right to recover in a similar case 
was denied on this ground, in New York, under a statute 
of which ours is a literal copy. Blakiston v. Dudley, 5 
Duer 3738. The judgment of the court of appeals is 
affirmed. The other judges concur. 





SEIBEL, Appellant, v. SIEMON. 


Measure of Damages: MECHANICS LIEN: DEED OF TRUST. In the ab- 
sence of fraud, malice or oppression, the measure of damages for 
refusal of a purchaser under a deed of trust to permit a purchaser 
at mechanics lien sale to remove a building erected after the execu- 
tion of the deed of trust, (as permitted by section 3 of the mechan- 
ics lien law, Wag. Stat., p. 908,) is not the value of the building as 
it stands, but what it would be worth removed from the land. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
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Kehr § Tittman for appellant. 


The value of the ice-house as a building on the prem- 
ises, is the measure of damages. Raymond v. Ewing, 26 
Ill. 329; North Presbt. Church v. Jeune, 32 Ill. 214; Croskey 
v. North W. M. Co., 48 Ill. 481; Dingledine v. Hershman, 53 
Ill. 280; Howett v. Selby, 54 Ill. 151; Whittenack v. Noe, 11 
N. J. Eq. (3 Stockton) 321; Newark L. & C. Co. v. Morrison, 
13 N. J. Eq. (2 Beasley) 133; Whitehead v. First M. P. 
Church, 2 McCarter (15 N. J. Eq.) 135; Smith v. Phelps, 63 
Mo. 585; Russell v. Defrance, 39 Mo. 506, 512; Phillips on 
Mechanie’s Liens, 344; Yaber v. Jenny, 1 Sprague 315; 
Hilborne v. Browne, 12 Me. 162; Priestley v. Johnson, 67 
Mo. 632; Soulard v. St. Louis, 36 Mo. 546. 

The mechanie’s lien is a statutory right of modern 
origin and peculiar to this country. It was intended to de- 
velop a new country by encouraging the erection of build- 
ingsand protecting those whose labor and materials were put 
into them. If the erection of buildings is to be fostered, 
and the claims of those whose labor and materials are in- 
corporated in them, are to be secured, it follows that the 
building once erected must be maintained, and any con- 
struction of law which pre-supposes the destruction of the 
building contravenes the spirit of the statute. 

The statute should be fairly construed so as to advance 
the remedy. Oster v. Rabeneau, 46 Mo. 595; Putnam v. 
Ross, 46 Mo. 337; Buchanan v. Smith, 43 Miss. 40. Is it 
to be supposed that the law-makers intended, in a case 
like the present, to limit the lienor’s recovery under a stat- 
ute designed to protect him, to a pittance not exceeding 
on an average ten per cent of the value of the building 
which he erects? 

Defendant is a wrongdoer. Ile should not be per- 
mitted to profit by his own wrong, as he will if he gets 
this building at what it is worth as old lumber. Rice v. 
Hollenbeck, 19 Barb. 664; Walther rv. Wetmore, 1 E. D. Smith 
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(N. Y.) 7. Cases such as Dame v. Dame, 38 N. H. 431; 
Osgood v. Howard, 6 Me. 452; Russell v. Richards, 10 Me. 
429; Tapley v. Smith, 18 Me. 12; Smith v. Benson, 1 Hill 
176, are very numerous, in which it is held that if the 
owner of land resists the removal of a building, which an- 
other has the right to remove, he will be liable in trover 
for the value of it. How that value is to be estimated, does 
not appear in express terms ; but as the party in the wrong 
is liable for the value of the building, the inference is 
that it is the value of the building standing, on the 
ground, and not simply the value of the materials in it. 
If the latter were the view, it would be so stated, inasmuch 
as a building and the materials in it are two very distinct 
things. 

A building consists of the materials which enter 
into it and of the labor which incorporates them in the 
structure. The labor generally represents the greater por- 
tion of the cost. To arrive at the value of a building, 
therefore, both the labor and the materials must be esti- 
mated. Where the owner is to be compensated for a 
building, both the labor and the materials must be paid for. 
To pay for the one and exclude the other is not compensa- 
tion, but a denial of it. 


Broadhead, Slayback & Haeussler for respondent. 


The court having found that there was no malice or 
willfulness on respondent’s part in the refusal to let the 
appellant remove the materials, the allowance of damages 
can be on the theory of compensation only. Franz v. Hit- 
terbrand, 45 Mo. 121; Walker v. Borland, 21 Mo. 289, 293; 
Robison v. Rupert, 23 Pa. St. 524; Perkins v. Hackleman, 26 
Miss. 41. The damages are not measured by the benefit 
derived by the respondent for the alleged conversion—it 
may have been worthless to him, (as was the fact,) in which 
case the appellant would find his recovery to be nothing, 
if that criterion was to govern—neither by the cost of the 
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building, for its value may have appreciated or depreciated 
since it was put up. If appellant got any title whatever 
to anything by his purchase at sheriff’s sale, it was the 
right, (Wag. Stat., § 3, p. 906,) where the execution debtor 
has no longer any interest in the land, “ to bave such build- 
ing, erection or improvement sold under execution, and 
the purchaser thereof may remove the same within a rea- 
sonable time thereafter.” He, therefore, is not entitled to 
the actual value of the building as it stands, for the simple 
reason that he is not entitled to the building as it stands. 
The true measure is the market value of the materials, 
subject to statutory restriction of removal within a reason- 
able time—not what the first cost had been—nor what they 
were worth subject to different conditions, but what was 
the market value of the materials with the obligation or 
incumbrance of removal as the statute required. Waters 
v. Slerenson, 13 Nev. 157; Sedgwick Meas. Dam., 472, 488 ; 
2 Greenleaf Ev., § 253; Delegal v. Naylor, 7 Bing. 460; 
State to use, ete., v. Smith, 31 Mo. 566; Conard v. Pacific 
Ins. Co., 6 Pet. 268; Spencer v. Vance, 57 Mo..430; Powell 
v. McAshan, 28 Mo. 70; Goodman v. H. § St. Jo. R. R. Co., 
45 Mo. 33: Ombony v. Jones, 19 N. Y. 234; Myers v. Burns, 
33 Barb. 401; Aing v. Wilcomb, 7 Barb. 263; Dubois v. 
Kelly, 10 Barb. 496; Field on Damages, § 734. 


Henry, J.—One Eckerle was the owner in fee of a 
block of ground in St. Louis, and on the 16th day of No- 
vember, 1863, conveyed it in trust to secure certain notes 
described in the trust deed, and afterward erected a brewery 
upon said lot, and, in 1870, the ice-house in controversy in 
this suit. The mechanics who erected the ice-house filed 
liens upon it in January, 1871, and in February, 1871, suits 
were instituted on said liens, and prosecuted to judgment 
rendered in May, 1871. Executions were issued on said 
judgment, under which Seibel purchased the ice-house. 
Prior to the sale under the said execution, in May, 1871, 
Siemon had purchased the entire property at a sale under 


34-72 
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the «eed of trust, and taken possession of the property. 
Seibel, after he purchased the ice-house, and within the 
time prescribed by the statute, demanded of Siemon per- 
mission to enter and remove it, which the latter refused, 
denying Seibel’s right to the ice-house, and alleging that 
its removal, on account of its peculiar construction over a 
large deep vault, would greatly injure his premises, and, as 
a compromise, offering to pay him the fair and reasonable 
value of the materials of which it was constructed, less the 
cost of its removal. The building was one which could be 
removed only by piece-meal. Seibel rejected Siemon’s 
propositiou, and commenced this suit to recover damages. 
The circuit court allowed plaintiff to recover the value of 
the house as it stood on the ground, $2,800. The court of 
appeals reversed the judgment, holding that he was enti- 
titled to recover only what it would be worth removed, 
and the evidence on that point was, that it was worth 
about $820. From the judgment of the court of appeals 
plaintiff has appealed to this court. 

Under the third section of the act in relation to me- 
chanics’ liens,a lien for work and materials attaches to the 
building against a prior deed of trust, and the person en- 
forcing it may have the building sold under execution, and 
the purchaser may remove it within a reasonable time. 
Wag. Stat., 908. The mechanic or material man acquires 
no lieu upon the land, and substantially, the only right ac- 
quired by the purchaser, is the right to remove the build- 
ing within a reasonable time. The purchaser under the 
deed of trust acquires the title to both the land and the 
building, subject only to the right of the purchaser of the 
building under the judgment for the mechanic’s lien, to 
remove it. 

For the wrong done such purchaser by a refusal to 
permit him to exercise his right of removal, what is the 
measure of damages? Prof. Greenleaf, in his work on 
evidence, says: “Damages are given as a compensation, 
recompense or satisfaction to the plaintiff, for an injury 
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actually received by him from the defendant: they should 
be precisely commensurate with the injury, neither more nor 
less ; and this whether it be to his person or estate.” § 253. 
“All damages must be the result of the injury complained 
of, whether it consists in the withholding of a legal right, 
or the breach of a duty legally due tothe plaintiff” § 24. 
There is a controversy on this subject between this author 
and Mr. Sedgwick, the latter insisting that the doctrine 
announced by Prof. Greenleaf is incorrect, and contending 
for the broader doctrine that: ‘ Wherever the elements 
of fraud, malice, gross negligence or oppression, mingle in 
the controversy, the law, instead of adhering to the sys- 
tem, or even the language of compensation, adopts a wholly 
different rule. It permits the jury to give what it terms 
punitory, vindictive or exemplary damages” Sedgwick 
on Damages, 39. They are agreed, however, that in the 
ubsence of the elements of fraud, malice, ete., compensa- 
tion commensurate with the injury is what the complaining 
party is entitled to. None of these elements appear in 
this case. The circuit court found none, nor do we think 
that the evidence would have justified a finding that de- 
fendant was actuated by any other motive than a desire to 
prevent serious injury to his property. 

In Spencer v. Vance, 57 Mo. 428, this court declared, 
that “the rule of damages for the wrongful taking of 
goods, is the market value at the time, and not the price 
paid for them, or at which they were sold.” If A. converts 
to his own use B.’s horse, worth but $150 in the market, 
that amount, with smart money if the elements exists in 
the case which authorize a recovery of smart money, would 
be the measure of A.’s damages, although the horse should 
be of double that value to B. In Baldwin v. Porter, 12 
Conn. 483, the court observed: “That the value of the 
property converted is the general rule of damages in an 
action of trover, is admitted. To this rule there are ex- 
ceptions, and both the rule and exceptions proceed upon 
the principle that the plaintiff ought to recover as mucl), 
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and no more, damages than he has actually sustained, 
which commonly is the value of the property, and hence 
the general rule. No good reason consistently with moral 
principle can be suggested why greater damages should 
ever be recovered than have in truth been sustained, except 
in those cases where the law permits, by way of punitive 
justice, the recovery of vindictive damages.” The same 
doctrine is reiterated in Curtis v. Ward, 20 Conn. 207. 

_ The only case decided by this court, to which refer- 
ence has been made, touching upon the particular question 
here involved, is Bircher v. Parker, 40 Mo. 120. There, by 
the terms of the lease, the tenant had the right, before the 
expiration of his term, to remove any erections made by 
him, provided they could be severed without material injury 
to the freehold. The landlord sued out an injunction and 
prevented him from making the removal, which was dis- 
solved, and the court awarded judgment in favor of the 
tenant for what the erection would be worth when taken 
down. This court reversed the judgment on another 
ground, but approved the rule of damages adopted by the 
circuit court, in the following language: ‘ When the in- 
junction was dissolved, the tenant still had a reasonable 
time within which to remove the property, and if he was 
obstructed by the landlord, a right of action would then 
accrue for the value of the muterials.” This, it is true, 
may be regarded as a mere obifer, but whether a correct 
rule or not, as between landlord and tenant, we think that 
there is a very marked difference between such a case and 
the case at bar. A refusal by the landlord to permit his 
tenant to remove erections made by the latter, under an 
agreement that he might do so, would smack of fraud and 
oppression, and the rule contended for here might well be 
applied in such a case; but the ice-house in question was 
erected not by the beneficiary in the deed of trust, but by 
the grantor, and may have been placed upon the premises 
without the knowledge or consent, and in spite of the re- 
monstrance, of the beneficiary, to the impairment of his 
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security, (if appellant’s position is maintainable ;) and the 
purchaser under that deed stands in a very different rela- 
tion to the mechanics, or the purchaser under their liens, 
from that occupied by the landlord to his tenant in Bircher 
v. Parker, supra. 

A plaintiff suing for damages, does not sue for the 
amount which would measure the benefit derived by the 
defendant from his tortious act, but for the sum which will 
compensate him for the injury inflicted upon him by such 
act. The aliegation is, that by that act he was damaged 
in a given sum, not that defendant was benefited by the 
act in any amount whatever. If the house had been blown 
down by a tornado and converted into a mass of rubbish, 
and defendant had prevented plaintiff from taking it away, 
what would he have recovered in a suit for damages? Cer- 
tainly not the value of the building before its demolition. 
The refusal to permit the removal could not have damaged 
plaintiff as much as the destruction of the house by the 
tornado, if, in the latter case, he were permitted to exercise 
his right. The materials would be more damaged by the 
tornado than if the house were taken to pieces and removed. 
Why should he recover more for being prevented from re- 
moving it while it stood, if the elements of fraud, malice 
and oppression are absent from defendant’s conduct ? 

That defendant derives an advantage from a refusal in 
one case and not in the other, is not a matter for the con- 
sideration of the jury. The plaintiff has no right to meas- 
ure his damages by the defendant’s benefit. That benefit 
defendant derived from his purchase, which was not of the 
land only, but of the house also against all the world, ex- 
cept the owners of the liens, and as to them subject only 
to their liens, which, when reduced to judgments and soli 
in execution, were merged in a bare right to remove the 
building from the premises. 

It is urged that to permit the defendant to hold the prop- 
erty, worth on the ground $2,800, by paying its value when 
removed, were to offer a premiuin to wrongdoers. There 
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ure two sides to this, as to most questions. We know that 
many costly edifices, ornaments to the localities in which 
they stand, and the pride of the community, are worth 
vastly less than the cost of erection. We will suppose one 
to own a valuable lot in the city of St, Louis which he has 
mortgaged for a sum of money nearly its full value, and, 
as often occurs, he is guilty of the folly of erecting a costly 
edifice upon it, which, on its completion, he finds ineum- 
bered with mechanics’ liens for more than the entire prop- 
erty is worth in the market. The mortgage creditor 
purchases under his mortgage, and the purchaser under the 
mechanic’s lien demands of him permission to enter and 
remove the building, which was substantially the only right 
he acquired by his purchase, to which the other accedes, as 
is most likely, if the rule of damages be established as 
plaintiff insists, and the result would be that by a species 
of legalized vandalism, the splendid edifice is demolished, 
and all that the greedy destroyer gets is the rubbish, for 
which the owner of the lot would cheerfully have paid a 
fuir value and preserved the building. 

But the argument, that it would hold out a premium 
to wrongdoers, would be equally applicable to cases like 
that of Spencer vr. Vance, supra, and to all cases in which 
plaintiff is restricted in his recovery to the market value 
of property taken from him without regard to the value it 
possesses to the wrongdoer, in the absence of those elements 
which it is agreed authorize a jury to give smart money. 

The rule recognized by the court of appeals, while in 
full accord with the foregoing authorities, is in consonance 
with reason and public policy, and its judgment is affirmed. 
Suerwoop, ©. J., and Norton, J., concur; Napron and 


Hoven, JJ., dissent. 
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Austin, Appellant, v. Tuk Huntsvitte Coat & Mrxine Com. 
PANY. 


1. A Mining Lease. An instrument which purports, in considera 
tion of a fixed annual rental, to lease and convey for a term of years 
all the coal on or under certain described land, is a mining lease, 
and authorizes the lessee to take out all the coal he can mine on the 
premises during the term. It is not an absolute grant of all the 
coal in the land. 





Mere acceptance of a coal mining lease, without entry 
made or possession taken of either the land or the coal, vests in the 
lessee no property in the coal. 

3. Trespass by Mining: tease. Itis no defense to an action for 
mining and taking coal from under plaintiff’s land, that the defend- 
ant has made payment for the coal toa person who had a mining 
lease upon the land, but had never entered nor done any work under 
the lease. 

4. Outstanding Lease, when no Defense in Trespass. An ac- 
tion will lie for an injury to the possession of land, notwithstanding 
there is outstanding an unexpired lease granted by the plaintiff, in 
the action, provided there is no one in possession under the lease. 

Under the same circumstances an action will lie for in- 
jury to the freehold caused by mining. 

6. Judgment: Lease. Mere recovery of a judgment for rents due 

upon a mining lease of coal lands does not vest in the lessee the 

property in the coal; and this istrue whether the judgment be sat- 
isfied or not. 

Measure of Damages: rorr. In an action for wrongfully mining 

and taking coal, if it appears that the defendant’s act was not will- 

ful or grossly negligent, the true measure of damages for the coal 
taken is its value at the mouth of the shaft, less the cost of severing 
it from the freehold and delivering it at the mouth. 





bo | 
. 


Appeal from Chariton Circuit Court—Hon. G. D. Buregss, 
Judge. 


REVERSED. 


This was an action of trespass to recover treble dam- 
ages for mining and taking coal from under plaintift’s land. 
The facts were as follows: On the 27th day of February, 
1871, the plaintiff executed an instrument leasing and 
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conveying all the coal under his land to the North Missour: 
Coal and Mining Company, for a period of twenty years. 
This instrument is set out in full in the opinion. This 
company never entered upon the land or did any work 
under the contract, and failing to pay the stipulated 
rent, plaintiff sued and obtained judgment for the full 
amount to become due for the whole term as specified in 
the contract, but the company proving to be insolvent, the 
judgment was never satisfied. In the year 1875 the de- 
fendant, the Huntsville Coal & Mining Company, sunk a 
shaft upon land adjoining plaintiff’s, and in the course of 
its operations took out large quantities of coal from under 
plaintiff’s land. This suit being brought for the trespass, 
the defendant, claiming that the North Missouri Coal & 
Mining Company was, by virtue of the foregoing contract, 
owner of the coal, settled with that company by paying 
$50 and taking a receipt in full, and then pleaded this set- 
tlement in bar of plaintift’s claim. There was a trial, 
resulting in a judgment for defendant, from which plaintiff 


appealed. 
Chas. A. Winslow for appellant. 


1. The instrument executed by Austin and wife to 
the North Missouri Coal & Mining Company was a lease. 
The limitation to twenty years unalterably stamps the es- 
tate conveyed as one for years, with all its legal incidents, 
irrespective of the granting or descriptive clauses. It does 
not pass the title to the entire mineral in the ground. 
Bradley v. Phosphate Co., 1 Hughes C. C. 72; Johnstown I. 
Co. v. Cambria I. Co., 32 Pa. St. 241; Funk v. Haldeman, 
53 Pa. St. 229; Grubb v. Bayard, 2 Wall. Jr. 81; Knight 
v. Coal § I. Co., 47 Ind. 105. It passes only the right to 
the possession and use of the land for mining purposes 
during the continuance of the term. 1 Washburn Real 
Prop., (4 Ed.) 436; 4 Kent Com., (11 Ed.) 92; Chase’s 
Blackstone, 322, 325; 1 Greenl. Cruise, 243. 
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3. The North Missouri Coal & Mining Company, ! by 
the execution of the lease, acquired merely what is known 
in the law as the interesse termini; (1 Wash. Real Prop., (4 

Ed.) 442; 4 Kent.Com., (11 ee 106; Taylor Land. and 
Ten., (6 Ed.) 11; 1 Platt Leases, 22; 1 Cooley’s Blackstone, 
425; Chase’s Biashdhone, 326; 5 fio Abridg., (Bouvier) 
631; 1 Greenl. Cruise, 243; Smith Land. and Ten., 45 ;) 
and never having gone into possession, had no such inter- 
est in the coal as would authorize it to settle with defend- 
ant for the trespass committed thereon. Lutwich v. Mitton, 
Cro. Jac. 604. 

3. The damage shown by the record was a permanent 
injury to the freehold, and thus a damage to plaintiff’s re- 
version, for which he may recover, even though a right of 
action might exist in the lessee for the injury to the posses- 
sion. There was no entry by the lessee, the term has long 
since been abandoned, and Austin’s damages go to the 
entire extent of the coal taken. George v. Fisk, 32 N. H. 
32; Wood v. Griffin, 46 N. Hl. 230; Parker v. Shackelford, 61 
Mo. 68; Lewis v. Branthwaite, 2 Bar n. & Adolph. 437. 

4. The recovery of judgment by plaintiff against the 
North Missouri Company for rents is no bar to this action. 
It did not convert the rents into purchase money. The 
lease itself declares these rents to be a personal debt, and 
provides that after forfeiture they “may be collected as any 
other debt.” These provisions are in fact liquidated dam- 
ages for a forfeiture or abandonment of the lease. 

5. As to the measure of damages, see Martin v. 
Porter, 5 M. & W. 351; Morgan v. Powell, 43 Eng. Com. 
Law 73; s. ¢, 3 Q. B. 278; Maye v. Tappan, 23 Cal. 306; 
Barton Coal Co. v. Cox, 39 Md. 1. Robertson v. Jones, 71 
Ill. 405; McLean Coal Co. v. Long, 81 Ill. 359; 2 Waterman 
on Tresp., p. 540, § 1096. ~ 


Martin & Priest also for appellant. 


1. Plaintiff, being in possession, was the only persen 
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entitled to sue for the trespass. Fitch rv. Gosser, 54 Mo. 
267; Cochran v. Whitesides, 34 Mo. 417; Reed v. Price, 30 
Mo. 442; Pope v. Cordell, 47 Mo. 251; Fuhr v. Dean, 26 
Mo. 116; Blanchard & Weeks on Mines, 189; Rogers v. 
Cooney, 7 Nev. 213. 

2. Plaintiff was in possession and the rent unpaid ; 
hence, under the statute of landlord and tenant the lease 
was forfeited. Wag. Stat., p. 882, § 33. As to whatisa 
lease, see Boone v. Storer, 66 Mo. 434; Hamilton v. Wright, 
28 Mo. 199; Dark v. Johnston, 55 Pa. St. 164; s. c., 6 Am. 
L. Reg. (N. 8.) 543; Washburn’s Real Prop., (4 Ed.) 292 
to 297; Sennett ce. Bucher, 3 Pa. 392. Then if it be a lease 
and the rents unpaid and plaintiff in possession, it was for- 
feited, and the North Missouri Coal & Mining Company 
had no rights in the coal by which it could settle the dam- 
ages. Butif the instrument be a license, which plaintiff 
claims it is, (Bainbridge on Mines, p. 261 to 275, inclusive,) 
then the North Missouri Coal & Mining Company never 
had any right or title to any of the coal, nor could have 
none until the coal was severed from the freehold. 


John F. Williams and Thos. B. Reed for respondent. 


1. The grant of Austin to the North Missouri Com- 
pany was a sale of the coal, whereby he divested himself 
of all interest in it. It was no lease. There is no provis- 
ion for forfeiture. The monthly payments are absolute— 
not depending on the value of the mining operations. The 
coal is conveyed absolutely, without qualification or con- 
dition; and the time given to take it away is twenty years. 
Gowan »v. Christie, L. R., 2 Scotch App. 284; s.c.,5 Eng. 
(Moak) 123; Massot v. Moses, 3 So. Car. 168; s. c., 16 Am. 
697: Caldwell v. Fulton, 31 Pa. St. 475; Funk v. Haldeman, 
53 Pa. St. 229. The full power to take, without liability 
to account, was conferred upon the grantee, and that is 
equivalent to ownership itself, it being the highest attri- 
bute of ownership, and a gift of the one necessarily carries 
with it the other. Morris v. Palen, 1 Watts 389. 
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It was not a grant of a privilege or mere license to 
dig, hunt and search for coal, and dispose of what might 
be found in twenty years, but a grant of all the coal on 
and under said lands—a grant of the entire subject, with- 
out any restrictions or limitations; and the law is, that 
where the intent is to give the entire usufruct and power 
of disposal, as in this case, the legal title must be held to 
pass. Blanchard & Weeks on Mines, 31. Livery of seizin 
is no longer indispensable to the grant of a corporeal hered- 
itament. Unopened mines may be conveyed, and the 
grantee takes more than a right issuing out of land or 
exercisable therein. He takes the minesthemselves. Cald- 
well v. Fulton, 31 Pa. St. 475. Where there is a grant of 
all the coal, as in this case, it effects a severance of the 
right to the surface from the underlying coal. [It makes 
them distinct corporeal hereditaments. Caldwell rv. Cope- 
land, 37 Pa. St. 427; Seaman v. Vawdrey, 16 Ves. 390. 

2. The grantee alone can maintain trespass, because 
he is entitled to the full damage. Aflersoll v. Stevens, 1 
Taunt. 183; Blanchard & Weeks on Mines, 437; 37 Pa. 
St. 427; 5 Eng. (Moak) 123. 

3. As to the measure of damages, see Forsyth v. Wells, 
41 Pa. St. 291; Mueller v. St. L. § I. M. R. R. Co., 31 Mo. 
262; Blanchard & Weeks on Mines, 633 to 636; Bainbridge 
on Mines, 570; Waters v. Stevenson, 13 Nev. 157; Kier v. 
Peterson, 41 Pa. St. 357. 


Suerwoop, C. J.—This action for damages for coal 
taken by defendant from under plaintiff’s land, requires an 
examination into the nature and effect of an instrument in 
this form: 

This agreement made and entered into this 27th day 
of February, 1871, by and between Jno. H. Austin and 
Mary J. Austin, his wife, parties of the first part, and the 
North Missouri Coal & Mining Company, parties of the 
second part, Witnesseth: ‘That for and in consideration 
of $1 in hand paid, and the further consideration of $400 
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per annun , to be paid in monthly payments of $33.53, on 
the 20th day of each and every month, the said parties of 
the first part do hereby lease and convey, for themselves, 
their heirs and assigns, for the term of twenty years from 
the date hereof, to the party of the second part, their heirs 
and assigns, all the coal on or under the following land, to- 
wit: (describing the same;) also 100 feet of the surface 
from the center of the North Missouri Railroad, extending 
the whole length of the twenty acres touching the road, for 
the erection of such buildings as may be necessary for the 
safe and economical working of said coal, and such right 
of way as may be necessary for the successful mining and 
removing of said coal. And said parties of the first part 
hereby bind themselves not to grant aright of way for the 
purpose of hauling coal from any other mines than those 
established by said company. And the parties of the first 
part hereby agree for themselves, their heirs and assigns, 
that the said party of the second part shall have the right 
to take down and remove all improvements, buildings or 
machinery put upon said land by them as they may see fit. 
And the said party of the second part, for themselves, their 
heirs and assigns, are hereby bound that the said rent shall 
be paid punctually, on the 20th day of each month hereafter, 
at Huntsville. And if, after due notice has been given at 
the office of said company in Randolph county, said monthly 
rent shall remain unpaid (without special agreenient) for 
the space of two months, then said party of the second part 
shall forfeit and pay to the said party of the first part one 
year’s rent; and if said rent shall remain unpaid for another 
term of two mouths, then after written notice of thirty 
days, the rent for the full term of this lease shall become 
due and payable, and the same may be collected as any other 
debt; but if during the term of this lease, said coal com- 
pany should close their office in Randolph county, then 
said notice of failure to pay the ‘rent shall be given at the 
general oflice of said company to the president or treasurer 
of said company. 
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This instrument was duly signed and sealed by the 
parties, and was acknowledged by the grantors in due form 
under the statute, and was recorded March 18th, 1871. 

I. 


We are well satisfied from a consideration of the lan- 
guage of this instrument, that no reasonable construction 
could accord to it any other character than that of a lease. 
The salient features of such an instrument are certainly 
present here. We have the apt term “ lease” employed; we 
have the monthly “ recompense of rent,” and the “‘ determin- 
ate period ” at the expiration whereof the contract ceases by 
its own express limitation. If the parties had intended an 
absolute grant of “all the coal” under the land described, the 
time during which the coal should be dug would not have 
been limited. For, by thus limiting the time, during which 
mining operations were to be carried on, it is equivalent to 
saying that the party of the second part is to have all the 
coal it can mine on the premises, before the lapse of twenty 
years. And we are not of opinion that the word “convey” 
should be allowed to overthrow the operation of the word 
“lease”? which precedes it. We think the instrument it- 
self, taken as a whole, and the authorities cited by plaintiff 
fully support the views above announced. 


II. 


If those views are correct, the next point for determi- 
nation is, What interest did the North Missouri Coal & Min- 
ing Company acquire by reason of the execution of the lease 
by Austin, and the reception thereot by such company. It 
stands admitted that no entry was made under this lease, nor 
possession taken of either land or coal, nor anything donein 
that direction by the lessee. What passed then to the 
lessee in consequence of the delivery of the lease? It is 
said that: “A tenant for years is not said to be seized of 
the lands, the possession not being given him by the cere- 
mony of livery of seizin. Nor does the mere delivery of 
a lease for years vest any estate in the lessee, but only gives 
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him a right of entry on the land; when he has actuaiiy 
entered, the estate becomes vested in him, and he is then 
possessed, not properly of the land, but of the term for 
years; the seizin of the freehold still remaining in the les- 
sor;” (1 Greenlf’s Cruise, 243,) and that “ until the lessee 
shall have entered upon the leased premises he acquires no 
estate in the same. The interest which he acquires by the 
delivery of the lease, and before entry made, is, an interesse 
termini.” 1 Wash. Real Prop., (4 Ed.) 442.“ Before entry 
under the lease, as a demise at common law, the lessee had 
only an executory interest, or interesse termini, and no pos- 
session. And interesse termini is the right to the possession 
of a term at a future time; and, upon an ordinary lease to 
commence instanter, the lessee, at common law, has an infer- 
esse termini only until entry.” 4 Kent Com., (11 Ed.) 106. 
“ The estate of a lessee for years is called a term, ferminus, 
because its duration is limited and determined; for every 
such estate must have a certain beginning and a certain end. 
It is perfected only by the entry of the lessee, for before 
the time fixed for entry, the whole estate remains in the 
lessor, and the lessee has no estate in the land, but merely 
a right thereto which is called an interesse termini. * 
* Atter the period fixed for the commencement of the 
term, the lessee’s interest is still called an interesse termini.” 
Taylor Land. and Ten., (6 Ed.) 11. “A lease for years 
must be perfected by the entry of the lessee. * * 
Before entry the whole estate remains in the lessor, the 
lessee for years having in strictness no estate, but merely a 
right denominated an interesse termini,’ 1 Platt Leas., 22. 
** Nor indeed does the bare lease vest any estate in the les- 
see, but only gives him a right of entry on the tenement, 
which right is called his interest in the term, or interesse 
termini.” 1 Cooley Black. Com., 425; Chase’s Black., 326. 
Since no entry was made by the North Missouri 
Coal & Mining Company, we must conclude, if we follow 
the authorities quoted above and others cited for plaintiff, 
that as the lease was not perfected in the manner we have 
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pointed out, such company acquired neither possession of 
the land nor property in the coal by reason of the bare 
execution and delivery of the lease. 


IIT. 


This being the case, the defendant cannot take shelter 
under an alleged settlement and accounting with the North 
Missouri Coal & Mining Company, for the coal unwarrant- 
ably taken from the land of plaintiff. 

IV. 

There is another reason flowing from the non-entry of 
the North Missouri Coal & Mining Company, ex. gr.: The 
lease never having become operative, in consequence of no 
possession having been taken thereunder, the plaintiff re- 
mained possessed as he was originally, and so could main- 
tain trespass for the invasion of and injury to his possession. 
Cochran v. Whitesides, 34 Mo. 417; Moore v. Perry, 61 Mo. 
174. 

¥. 

There is another ground, aside from the injury to the 
possession, Whereon plaintiff may bottom his action, and 
that is, for the permanent injury to the freehold, consequent 
upon taking large quantities of coal from the premises. 
George v. Fisk, 32 N. Il. 82; Parker v. Shackelford, 61 Mo. 
68. And no distinction is to be taken in this regard be- 
tween trespass in cutting and removing trees and the 
removal of ores from beneath the surface. Lewis v. Branth- 
waite, 2 B. & A. 487. 

VI. 


We are unable to see the relevancy of the evidence 
offered by defendant of the recovery of judgment by 
plaintiff against the North Missouri Coal & Mining Com- 
pany. It was proved that plaintiff gave the notices pro- 
vided for under the lease, and then sued that company, and 
recovered judgment as above stated. But it was shown 
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also that that company, when this cause was tried, was voth 
defunct and insolvent, so that such recovery of judgment 
was of no avail. Besides, the lease declared the rents to 
be a debt, and after default in payment to be “ collected as 
any other debt.” It seems settled by the authorities that 
though the lessee fails through lack of entry to convert his 
interesse termini into an actual estate, this does not affect the 
lessor’s right to recover; entry of the lessee not being essen- 
tial to such recovery ; since the rent becomes due upon the 
lease, not upon the entry, and the action is upon the cove- 
nant as fora breach of an executory covenant. 1 Platt 
Leas., 23; Taylor Land. and Ten., (6 Ed.) 11; 1 Wash. 
Real Prop., 445. Even if the judgment recovered by 
plaintiff against the North Missouri Coal & Mining Com- 
pany had been satisfied, this could not have converted what 
was merely rent money into purchase money, and so have 
vested the title to the coal in such company; and this must 
a fortiort be the case where no such satisfaction has oc- 
curred. Even in actions of trespass or trover, according 
to the more modern authorities, the title to the specific 
chattel does not pass—the principle of transit in rem judi- 
catam, does not apply—until the judgment be made pro- 
ductive in satisfaction to the party. Drake ¢. Mitchell, 3 
East 251; 2 Kent, 488; Cooley on Torts, 451. 


VII. 


As this cause was not tried iu accordance with the fore- 
going views, a reversal must occur; and we are asked in 
that event, to declare the true measure of dainages in cases 
of this sort. The court below, at plaintiff’s instance, gave 
this declaration of law on that point: “The measure of 
damages for the coal taken is the value thereof at the 
mouth of the shaft, less cost of raising it, and without any 
deduction for the expense of getting or severing it from 
the freehold.” The report of the referee discloses that 
the coal was worth one-half a cent in the mine, and seven 
cents a bushel at the mouth of the shaft, or in the propor- 
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tion of one to fourteen. There is, doubtless, abundant 
authority which supports the above declaration of law. 
Martin v. Porter,5 M. & W. 310; Morgan v. Powell, 43 Eng. 
Com. Law 734; s. ¢., 6 Jur., part 1, 1109; Barton Coal Co. 
v. Cox, 39 Md.1; Robertson v. Jones, 71 Ill. 405; MeLean 
Coal Co. v. Long, 81 Ill. 359; Waterman on Tres., § 1096; 
Moody v. Whitney, 38 Me. 174; Llynvi Co. v. Brogden, L. R., 
11 Eq. Cas. 188; Wild v. Holt, 9 M. & W. 672. 

But there is no lack of authority sustaining a different 
view of the matter. Stockbridge Iron Co. v. Cone Iron 
Works, 102 Mass. 80; Forsyth v. Wells, 41 Pa. St. 291; 
Chamberlain v. Collinson, 45 Iowa 429; Waters vr. Stevenson, 
13 Nev. 157; Foote v. Merrill, 54 N. H. 490; Maye v. Tap- 
pan, 23 Cal. 306; Goller v. Fett, 30 Cal. 481; Lam v. Saw- 
yer, 38 Mo. 37; JLlilton v. Woods, L. R., 4 Eq. Cas. 482; 
Baldwin v. Porter, 12 Conn. 473; Curtis v. Ward, 20 Conn. 
204; 2 Greenleaf Ev., $$ 253, 254; Pierce v. Benjamin, 14 
Pick. 356 ; Wood v. Moorewood, 3 Q. B. 440; 3 Ad. & Ell. 810; 
In re United Merthyr Coal Co., L. R., 15 Eq. Cas. 46. Thus 
in the case cited from Pennsylvania, it is remarked : 
“ Where there is no wrongful purpose or wrongful negli- 
gence in the defendant, compensation for the real injury is 
the purpose of all remedies; and so long as we bear this in 
mind, we shall have but little ditticulty in managing the 
forms of actions so as to secure a fair result. If the de- 
fendant was guilty of no intentional wrong he ought not 
to have been charged with the value of the coal atter he 
had been at the expense of mining it; but only with its 
value in place, and with such other damages to the land as 
his mining may bave caused.” So in the Massachusetts 
ease it wassaid: ‘ The value of the ore is to be estimated 
as it lay in the bed, and not as it was after defendant had 
increased its value by removing it. ‘To this is to be added 
the damage done to the real estate.” And in the Nevada 
case it was ruled that in the deductions made for the de- 
fendant’s expenses, the necessary cost of mining the ores, 
was to be added, and the sum total subtracted from the 
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gross yield of the ore, the court saying: “ We are otf 
opinion that in all actions sounding in tort, no fraud or 
culpable negligence appearing, the aim of the law is to 
award to the injured party full compensation for his actual 
losses, as the law defines those words, and nothing beyond 
that amount.” 

Similar enunciations as to the measure of damages 
occur in the cases instanced from Iowa, California and New 
Hampshire; and in the somewhat recent case of In re 
United Merthyr Coal Co., supra, decided in 1872, the vice 
chancellor, Sir James Bacon, said: The principle of the 
decision is, that the plaintiff, although he has suffered a 
wrong, shall not have any more than he would have had 
if that wrong had not been committed. That I take to 
be a clear and plain principle. If he had himself severed 
the coal, he could only have done so by means of disburse- 
ments. If he had brought it to the pit’s mouth when sev- 
ered, he could only have done so by means of disbursements. 
If he had himself severed and brought the coal to the pit’s 
mouth, whatever the value of it might then be would have 
to be deducted, because he would have borne the expense 
on both these heads, which would have been actual <«is- 
bursements, not profit. * - The plaihtiff is to be 
put in the same situation as he would have been in, neither 
better nor worse, if he himself had severed the coal and 
brought it to the pit’s mouth.” And in the absence of any 
suggestion of fraud, it was ordered that the expense of 
severing the coal and bringing it to the pit’s mouth, should 
be deducted from the value of the coal thereat, and the 
defendant made answerable to the plaintiff for the residue. 

Mr. Greenleaf holds similar views respecting the point 
of damages in general, saying: ‘ Damages are given as a 
compensation, recompense or satisfaction to the plaintiff, 
for an injury actually received by him from the defendant. 
They should be precisely commensurate with the injury ; 
and this whether it be to his person or estate.” Ubi, su- 
pra. The same view is taken in Connecticut. “No good 














OCTOBER TERM, 1880. 547 
Austin v. The Huntsville Coal & Mining Company . 


reason, consistently with moral principle, can be suggested 
why greater damages should ever be recovered than have 
in truth been sustained, except in those cases where the 
law permits, by way of punitive justice, the recovery of 
vindictive damages.” 12 Conn., supra. The authorities 
from which we have quoted, seem to us to announce the 
true measure of damages, where there is no element of 
willfulness or wrong or such gross negligence or disregard 
of others’ rights as leads necessarily to the inference of will- 
fulness or wrong; because a party engaged in mining may 
readily ascertain by proper dealing that he is trespassing 
on his neighbor’s property. 9 M. & W. and 39 Md., supra. 

In England, and in some of our sister states, the result 
reached in cases of the character under discussion, and 
which gave origin to the rule which plaintiff invokes, is 
no doubt owing to technicalities from which we happily 
are freed, since we have but one form of action in this 
State, and consequently are not hampered by mere matters 
of form in seeking redress for injury done. This being 
the case, there would seem to be neither reason, justice, nor 
consistency in paying a party for his labor in raising the 
coal to the mouth of the shaft, and paying him nothing 
for his labor in severing it from the freehold ; i. e., in get- 
ting it into such condition that it could be delivered at the 
mouth of the shaft. If the labor of the trespasser deserves 
compensation in one instance, why not in another? By 
the operation of what principle based upon common sense, 
ean you thus apportion the injury done; pay for its con- 
tinuation, but deny pay for its inception? This action is 
brought for treble damages under the statute, (1 R. S. 1879, 
§ 3921,) which evidently gives recognition to the proper 
distinction to be taken between acts of unintentional and 
acts of intentional and flagrant wrong, (Ib., 3924,) and thus 
far is in accord with the views hereinbefore expressed. We 
reverse the judgment and remand the cause, with diree- 
tions to proceed conformably hereto. All coneur. 
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1. Evidence: DEED DEFECTIVELY ACKNOWLEDGED BUT RECORDED THIR- 
TY YEARS. Before a certified copy of a record of a deed, which was 
not acknowledged or proved according to law before being recorded, 
can be read in evidence, the original deed must be shown to be lost 
or destroyed. Section 36 of the chapter on evidence, (Wag. Stat., 
p. 595,) dispenses with proof of the execution of such a deed where 
the record is thirty years old at the time of offering the copy in evi- 
dence, but in no case does it dispense with proof of its loss or de- 





struction. 

2. : Under the above section an original deed is receiv- 
able in evidence without proof of execution, though not acknowl- 
edged or proven according to law, if the deed has been recorded 
thirty years or more when offered in evidence. 

3 : COPY OF RE-RECORDED DEED. By the act of March Sth, 1874, 





(Sess. Acts, p. 33,) where adeed conveying lands situate in two or 
more counties is recorded in one of such counties, a certified copy 
of such record may be recorded in any other of such counties, and 
a certified copy of such last record may be read in evidence upon 
proof that the original deed is not in the possession or under the 
control of the party offering the copy. 


Appeal from Carroll Circuit Court.—Hon. E. J. Broappus, 
Judge. 


REVERSED. 
R. D. Ray for appellants. 


The admissibility of the deedsand records from Young 
to Morrison and from Morrison to Clay, must be deter- 
mined by the rules of the common law as modified by 
statute. (1) Deeds are not admissible solely by reason of 
their ancient date. Crispen v. Hannaran, 50 Mo. 418; 
Greenleaf Ev., (6 Ed.) § 142; Starkie Ev., (7 Am. Ed.) pp. 
66, 67. (2) The common law does not permit secondary 
evidence of the contents of a deed to be given, by copy or 
otherwise, until it is shown that the original is lost or de- 
stroyed. It also requires proof of execution. 1 Greenleaf 
Ev., (6 Ed.) §§ 84, 558, 349; Jackson v. Frier, 16 John. 
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193; Jackson v. Hasbrouck, 12 John. 191; Lan v. Brown, 
4 Cow. 483; Mariner v. Saunders, 10 Ill. 117; Christy v. 
Kavanagh, 45 Mo. 875. (8) Touching the admissibility of 
deeds and certified copies of the record thereof, our stat- 
utes have made three distinct provisions, each applicable 
and limited to a separate class of deeds and records. (a) 
The first class is found in the 29th and 30th sections of the 
act on conveyances, (Gen. Stat. 1865, p. 447,) and is limited 
to deeds and records that have been regularly made, prop- 
erly proved, acknowledged, certified and recorded, accord- 
ing to our own laws on that subject. Thisstatute was first 
enacted in 1825. (6) The second class is found in sections 
35, 36, 37 and 38 of the same act, pages 447 and 448, and 
has reference to deeds for military lands, that have been 
made out of this State and in the United States, and which 
have been proved or acknowledged in conformity to the 
laws or usages of the states where made. This statute was 
first enacted in 1843. (c) The third class is found in the 35th 
and 36th sections of the act on evidence, (Gen. Stat. 1865, 
p- 582,) as amended by the acts of 1868 and 1873. This 
act with its amendments does not cover any of the deeds 
or-records embraced in either of the preceding statutes, 
but is limited to the irregular and defective deeds and rec- 
ords mentioned in the 35th section of this act as amended. 
This act was first passed in 1847. 

It was not the design of section 36 of the statute on 
evidence, as originally enacted, or as amended by the acts 
of 1868 or 1873, to make the “certified copies” of the 
records therein mentioned primary or original evidence; 
nor is such the eftect of said statute. Nor was it designed 
thereby to change or affect the common law rule as to pri- 
mary and secondary evidence, but only to declare (out of 
abundant caution) that such copies of such records shoul: 
not be used in evidence until the originals had been duly 
proved; unless said records had been made thirty years 
before, in which case it declares said copies may be read 
in evidence without proof of the execution of the original. 
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Musick v. Barney, 4 Mo. 460. This section, in effect, gave 
to a thirty years’ duration of a defective record the force 
and effect of a regular acknowledgment or proof of an 
original deed, and nothing more. 

The transcript of said deed even under the act of 
March, 1874, without the oath or affidavit of plaintiff that 
the original was lost or destroyed, or not within his power, 
or some common law proof of its loss or destruction, was 
not admissible in evidence. See act of March 5th, 1874, p. 
33, § 3. 


L. H. Waters and M. T. C. Williams for respondent. 


Under the act of March 2znd, 1873, which in terms 
included deeds to military bounty lands, deeds defectively 
acknowledged, if recorded more than thirty years before 
they are offered in evidence, and certified copies of such 
records, are admissible in evidence without proof of the 
execution of the originals. Laws 1873, p. 44, § 1; Totten 
v. James, 55 Mo. 496; Hubbard v. Gilpin, 57 Mo. 441; Fer- 
guson v. Bartholomew, 67 Mo. 212. 

The certified copy of the record of the deed from 
Chariton county was recorded in Carroll county. The 
deed embraced lands in both counties. A certified copy 
of this latter record was admissible under the act of 1874, 
(Laws 1874, p. 33, $$ 1, 2, 3,) an oath being made that the 
original was not in plaintiff’s custody, ete. 

There is nothing in the title to the acts of 1873 and 
1874 which makes either of them unconstitutional. St. 
Louis v. Tiefel, 42 Mo. 578. 

The law of 1847 entitled an act to “quiet vexatious 
land litigation ” was designed, this court has said, in con- 
nection with the period of limitation, to put a speedy 
termination to controversies arising out of defects in con- 
veyances before then made and informally executed. Bishop 
v. Schneider, 46 Mo. 481. This act was so amended in 1868 
that the proof of the execution of the original was dis- 
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pensea witn, if such records were made before January Ist, 
1837. Laws 1868, p. 51, § 1; Wag. Stat., p. 595, § 36. 
Under the law of 1868 the ancient record imparted notice 
and was admissible in evidence without proof of the exe- 
eution of the original. Under section 36 as amended in 
1868, the original deed could only be read in evidence upon 
proof of its execution. Ryan v. Carr, 46 Mo, 485. Deeds 
made in conformity with the laws of this State were made 
evidence by section 29, page 277, Wagner’s Statutes. By 
section 25, page 277, the records of such deeds imparted 
notice, and on proof that the original is not within the 
party’s power, section 30 authorizes the record to be read. 
Deeds affecting military bounty lands acknowledged out 
of this State and within the United States in conformity 
with the laws of the place where made, are made evidence 
by sections 35 and 36 of the act concerning conveyances, 
and the records thereof, on proof of the loss or destruction 
of the originals, are made evidence by section 38. One class 
of deeds, and a large class, those not properly acknowl- 
edged or proven, were not included in either of the fore- 
going provisions, and were supposed to be provided for 
until this court in Crispen v. Hannavan, 50 Mo. 415, decided 
that deeds to military lands were not within the meaning 
of the act of 1868. The act of 1873, (Laws 1873, p. 44,) 
so amended section 36, page 595, Wagner’s Statutes, which 
was the act 1868, as to include deeds to military bounty 
lands. It was never before pretended, since the passage of 
this section in 1847, that the original must be accounted for 
in any manner before the ancient record could be read. 
The original of such a record, prior to the act of 1873 could 
not have been read, if produced, under the act of 1847 nor 
the act of 1868, nor indeed under any law of this State, 
and consequently its production was not demanded by any 
rule of evidence. The statute made the ancient record 
original evidence. The act of 1873 placed the original 
deed and the ancient record on precisely the same footing. 
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Betore 1873 the original of such record could ouly have 
been read upon common law proof of its execution. 


Hoven, J.—This was an action of ejectment, for cer- 
tain military bounty lands lying in Carroll county, which 
was tried in 1875. The plaintiff recovered judgment and 
defendants have appealed. 

The plaintiff offered in evidence a patent from the 
United States to George Young for the land in question ; 
also an original deed for said land from George Young to 
James Morrison dated April 20th, 1819, with the certificate 
of record indorsed thereon, showing that it had been re- 
corded in Howard county, Missouri Territory, on July 14th, 
1819. This deed was acknowledged outside the State, but 
not as required by law, and no proof of its execution was 
offered. Plaintiff next offered a certified copy of the record 
of the deed from Young to Morrison, together with the 
acknowledgment and certificate of record indorsed thereon ; 
also a certified copy of the record of a deed for the land 
in question, from James Morrison to Henry Clay, dated 
November 13th, 1819, and recorded January Ist, 1820. 
This deed was executed in the state of Kentucky, and 
defectively acknowledged there, before a notary public. 
The plaintiff made oath that the original deed was not in 
his possession or under his control, and never had been, 
but no evidence was offered to prove the loss or destruc- 
tion of the original. The plaintiff next offered in evidence 
a certified copy of the record of a deed from Henry Clay 
to Richard Pindall, for the land in question, and certain 
other lands in Chariton and Linn counties, dated October 
14th, 1839, and recorded in Chariton county, May 23rd, 
1842. This deed was properly acknowledged so as to au- 
thorize it to be recorded under the laws of this State, and 
testimony was offered tending to show the loss or destruc- 
tion of the original. The plaintiff also offered, under the 
act of March 5th, 1874, (Acts 1874, p. 33,) a certified copy 
from the office of the recorder of Carroll county, of a 














OCTOBER TERM, 1880. 553 


Crispen v. Hannavan. 


record made March 16th, 1874, of a certified transcript of 
tne record in Chariton county of the deed from Henry 
Clay to Richard Pindall, dated October 14th, 1839, and re- 
corded in Chariton county, May 23rd, 1842. The act of 1874 
provides that where deeds conveying real estate situate in 
two or more counties shall have been duly recorded in any 
one of such counties, any person interested therein may 
have a certified copy of such record recorded in any other 
of such counties where any portion of the land conveyed 
by such deed may be situated, and such records are put 
upon the same footing as records made from the original 
instrument. Other deeds tracing title to the plaintiff were 
also read in evidence. 

The only questions presented for our decision arise out 
of the objections to the admissibility of the deed from 
Young to Morrison, and the copy of the record thereof; 
the copy of the deed from Morrison to Mr. Clay, and the 
certified copies of the deed from Mr. Clay to Richard Pin- 
dall. 

The original deed from Young to Morrison was ob- 
jected to because its execution was not proven, and the 
copy was objected to because the original was in court. 
The certified copy of the deed from Morrison to Mr. Clay 
was objected to because the loss or destruction of the orig- 
inal was not shown. As these deeds were not properly 
ucknowledged according to any law, they fall within the 
provisions of sections 35 and 36 of the chapter on evidence, 
which, at the time of the trial, read as follows: ‘ Section 
35. The records heretofore made by the recorder of the 
proper county, by copying from any deed of conveyance, 
deed of trust, mortgage, will, or copy of a will or other 
instrument of writing that has neither been proven uor 
acknowledged, or which has been proven or acknowledged, 
but not in accordance with the law in force at the time the 
same was done, shall, hereafter, impart notice to all persons 
of the contents of such instruments; and all subsequent 
purchasers and mortgagees shall be deemed to purchase wit ls 
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notice thereot. Section 36. Certitied copies, or any other 
copies of such records, including records of conveyances 
affecting military bounty lands, as are contemplated in the 
next preceding section, shall not be received in evidence 
until the execution of the original instruments, from which 
records were made, shall have been duly proved according 
to law, unless the said records were made thirty years be- 
fore the recorded instrument or instruments, or the copies 
thereof, are offered in evidence, in which case certified 
copies or original instruments may be read in evidence, 
without proof of the execution of the original.’’ Vide Sess. 
Acts 1873, p. 44. 

The first question to which we will direct our atten- 
tion, and the one which has been most elaborately argued 
1. RvipENcE: deed by the counsel for the defendant, is, whether 


defectively ac- i ‘ 
knowledged, but under the foregoing sections of the statute, 


recorded thirty 
years. certified copies of the records therein named, 
can, in any case, be read in evidence without proof of the 
loss or destruction of the originals. This question does 
not appear to have ever before been presented to this court 
for decision. The statute does not in terms require such 
proof, but it is contended that as such proof was necessary 
at common law, and as the certified copies provided for by 
the statute are, in their nature but secondary evidence, 
such proof, not having been dispensed with by statute, is 
still necessary. It is contended by the plaintiff that the 
statute makes the ancient record original evidence, and 
that the deed from which such record was made need not, 
in any ease, be produced, or its absence accounted for. 
The 29th section of the chapter on conveyances, pro- 
vides that all deeds duly acknowledged according to the 
laws of this State may, together with the certificates of 
acknowledgment, be read in evidence without further 
proof. The 35th and 36th sections of the same chapter, 
provide that All conveyances of military bounty lands 
executed outside of the State and within the United States, 
which have been acknowledged or proved according to the 
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luws of the piace where executed, shall be as effectual and 
valid as if proved according to the laws of this State. By 
the 30th section of this chapter, certified copies of convey- 
ances acknowledged according to the laws of this State, 
‘van only be read in evidence when the party wishing to 
use the same, or any party knowing the fact, shall make 
aftidavit that the original is lost, or not within the power 
of the party wishing to use the same; and by the 38th sec- 
tion, copies of conveyances of military bounty lands ae- 
knowledged according to the law of the place where 
executed, can be read only upon proof of the loss or de- 
struction of the original. 

The general statute in relation to conveyances was 
passed February 14th, 1825, and the sections now incor- 
porated in that act relating to military bounty lands, were 
first enacted in January and February, 1843. Sections 35 
and 36 of the chapter on evidence, above quoted, were first 
enacted, substantially as they now appear, on February 2nd, 
1847. Sothatif the position of plaintiff be correct, copies 
of conveyances regularly acknowledged according to the 
laws of this State, or of the state in which they were exe- 
cuted, and recorded as early or before any of the convey- 
ances provided for in sections 35 and 36 of the chapter on 
evidence, cannot be read in evidence without accounting 
for the absence of the original, while copies of the record 
of conveyances which have not been acknowledged accord- 
ing to the laws of this or any other state, or which have 
not been acknowledged at all, may be read as original evi- 
dence and without in any way accounting for the original. 
We cannot believe that such was the intention of the 
legislature. The statute dispenses with proof of the exe- 
cution of the original, after the record has attained a cer- 
tain age, but it does not dispense with proof of its loss or 
destruction, so as to make the copy evidence. Sections 39 
and 36 were originally parts of the act of 1847, entitled 
“An act to quiet vexatious land iitigation,”’ and were de- 
signed to make the record of conveyances defectively 
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acknowledged, or not acknowledged at all, notice to subse- 
quent purchasers, and not to make copies thereof original 
or primary evidence. We are of opinion, therefore, that 
the copy of the deed from James Morrison to Henry Clay 
was not admissible in evidence without proof of the loss 
or destruction of the original. 

By the terms of the statute, where the original deed 
is produced and the same is not acknowledged or proved, 
2, —: or is defectively acknowledged, and the ree- 
ord of such deed was made thirty years or more before it 
is offered in evidence, proof of its execution is dispensed 
with. The original deed from Young to Morrison was, 
therefore, admissible in evidence without proof of its exe- 





cution. 
We are further of opinion that the act of March 5th, 


1874, is a valid act, and that a certified copy of the record 

of the deed from Henry Clay to Richard 
re-recorded decd. Pindall, made in Carroll county from the ree- 
ord in Chariton county, was admissible in evidence after 
showing that the original was not in the possession or 
under the control of the plaintiff. The copy of the record 
in Carroll county being competent evidence, it is unneces- 
sary to say anything in regard to the record from Chariton 
and the testimony offered in connection therewith. The 
judgment will be reversed and tke cause remanded. The 
other judges concur. 


8. 





Rircuey et al., Administrators, Appellants, v. WrruERs. 


1. Administrator’s Annual Settlements, not Conclusive. The 
annual settlements of an administrator are not conclusive on cred- 
itors, but may be reviewed and corrected at their instance on final 
settlement. 

2. Administration: APPLICATION OF PROCEEDS OF SALE OF LANDs. The 
proceeds of the sale of lands of a decedent, cannot be used to make 
good a deficiency in the widow’s allowance, nor to reimburse the 
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administrator for improvements put upon the land, nor for any 
other purpose than the payment of debts. See Drowry v. Bauer, 
68 Mo. 155. 

3. ———: NUNC PRO TUNC ORDERS. If there is a discrepancy between 
the judgment of the probate court allowing a demand against the 
estate of a decedent and the entries made by the clerk on the back 
of the demand and in the book of abstracts of allowances, the latter 
may, by a nunc pro tunc order, be made to conform to the judgment. 


Appeal from Newton Circuit Court.—Hox. JosepH CRAVENS, 
ppea , 
Judge. 


REVERSED. 
C. W. Thrasher and H. C. Young for appellants. 
Henry Brumback for respondents. 


Norton, J.—This is a case arising on the exceptions of 
defendants, as creditors of R. N. Christian, deceased, to 
the final settlement of administrators of the estate of said 
deceased. In the trial court the exceptions to three credits 
claimed by plaintiffs were sustained, from which action 
plaintiffs have appealed, and insist that the trial court erred 
in disallowing each one of said credits. 

It appears from the record that said Christian died the 
29th day of October, 1864, leaving a widow, who, on the 
25th day of September, 1865, in conjunction with her co- 
plaintifl Ritchey, took out letters of administration on said 
estate; that the sale of personal property of said estate 
amounted to $266.50; that the widow took as her absolute 
property $200 ; that there was also allowed her certain prop- 
erty valued at $53.50; that she was also allowed $155, to 
supply deficiency of grain, meat, ete., for the support of her- 
self and family for twelve months; that the debts proven 
up against the estate amounted to about $3,300; that the 
above allowances exhausted the personal estate, and for 
the payment of debts it became necessary to resort to the 
real estate of deceased, consisting of 562 acres of land in the 
county of Newton; that under an order of the probate 
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court plaintiffs sold said Jand on the 13th day ot April, 
1869, for $4,400, for the purpose of paying the devts; that 
at the May term, 1869, of said court, and after the approval 
of the report of sale, an order was made allowing the ad- 
ministrators the sum of $600 for improvements and repairs 
put on said real estate; and also the sum of $400 was al- 
lowed to the widow in addition to former allowances for 
deticiency in grain, ete., for year’s support of widow; that 
at the same time an order was also made directing the ad- 
ministrators to pay seventy-five per cent of the debts of 
the tifth class. It also appears that the real estate sold 
had neither house, outbuildings, fence or other improve- 
ment on it at the time letters of administration were taken 
out, and that the widow and administratrix had, before 
the sale, erected thereon various improvements, consisting 
of a hewed log house, crib and shed and fencing, and put- 
ting in cultivation about fifty acres of land, which improve- 
ments, together with the land, she had enjoyed up to the 
time of sale; and that because of such improvements the 
land had been enhanced in value from $600 to $1,000. 

It also appears that on the 27th day of February, 
1867, a demand for $70.40 was allowed one J. M. Ritchey, 
which, according to the record, was assigned to the fifth 
class, but, according to the indorsement on the back of 
the note and the entry made in the abstract of demands, 
was assigned to the sixth class. In July, 1874, an order 
nune pro tune was made directing this demand to be paid 
us of the fitth class, and the administrators paid thereon 
$66.18. 

It also appears that in the annual settlement of plaint- 
iffs made the 7th day of August, 1869, credits were allowed 
them for the above sums of $600 and $400. and in their 
annual settlement made on the 11th day of April, 1876, 
they were credited with the suid sum of $66.18 paid Ritchey. 
On the final settlement defendants excepted to the allow- 
ance of the above three items, and the exceptions were 
sustained, and the only question before us is, whether or 
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not on the above state of facts the court acted properly in 
disallowing these credits. 

It is argued that the action of the county court in 
allowing said credits in the annual settlements is conclusive 
1 apwinistrators’ UPON defendants, who are creditors. This 
NeXT not conla. Las been held otherwise in the case of Picot 
—. v. Biddle, 35 Mo. 38, where it is declared that 
such settlements are not conclusive, but are subject to re- 
view and correction on final settlement. 

In reviewing the annual settlement of plaintiffs on 
their final settlement, we are of opinion that the above 
2 apureietration: State of facts fully justified the trial court in 
application «fpr: rejecting the credits claimed of the items 
mans. $600 and $400, and in requiring the admin- 
istratdrs to account for the same with six per cent interest. 
It will be observed from the facts stated herein, that, at 
the time the orders were made, allowing $600 for im- 
provements and $400 for support of widow, there were no 
assets in the hands of the administrators except the money 
derived from the sale of the real estate. The county court 
had no power to order the sale of real estate except for the 
payment of debts, and when it was sold for that purpose, 
the }roceeds arising from the sale could not be diverted 
from it and applied to another and different purpose. The 
county court could not have ordered a sale of the land for 
the purpose of paying the administrators for expenses in- 
curred in making improvements thereon, nor for the pur- 
pose of raising money to appropriate to the widow for her 
support for twelve months, and it was equally powerless to 
appropriate to either of said purposes any part of the pro- 
ceeds derived from a sale of land made to raise money to 
pay debts. Presbyterian Church v. MeElhinney, 61 Mo. 540; 
Chambers v. Wright, 40 Mo. 482. 

Section 131, Revised Statutes, provides that where any 
house, outbuilding, fence or other improvement on real 
estate requires repairs, the court may, on the application 
of any person interested, order such repairs to be made 
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without prejudice to the creditors. In this case the evi- 
dence does not show any order directing repairs, but it 
does show that there was neither house, outbuilding, fence 
or other improvement on said land to be repaired, and that 
all the improvements that were made were new structures. 
In the case of Byrd v. Governor, 2 Mo. 83, where an adminis- 
tratrix, before the discovery of the insolvency of tlie estate, 
used the assets in erecting a house over a cellar and on a 
foundation built by intestate, it was held that the adminis 
tratrix in so doing made a gross misapplication of the 
funds of the estate, but that because of the agreement of 
all parties concerned it was proper to allow a credit for the 
increased value of the real estate to the securities in a suit 
on the administrator’s bond for waste. The case does not 
go to the extent claimed for it by counsel, nor justify the 
order of the county court in this case, and if it did, it 
is virtually overruled by the cases supra of Presbyterian 
Church v. McElhinney and Chambers v. Wright. 

The only remaining question is, whether the court 
erred in rejecting the credit of $66.18, money paid to 
. -nune pro Ritchey on his demand. This depends on 
canons the question whether the county court had 
the power to make the nune pro tune order of July 18th, 
1874, correcting a mistake of the clerk in entering on the 
back of said demand and in the abstract of demands that 
it was assigned to the sixth class and directing its payment 
as of the fifth class. The facts disclosed by the evidence 
fully warranted such order. It appears from the minute 
book of the court, as well as from the record, that said 
demand was allowed, and in the judgment of allowance it 
was assigned to the fifth class of demands. The entry 
made by the clerk on the back of the demand as well as in 
the abstract of demands assigned it the sixth class. Under 
section 210, Revised Statutes, it is the province of the court 
to allow demands and designate the class to which they be- 
long, und under the same section and sections 209 and 211 
it is made the duty of the clerk, when thus allowed and 
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classified, to enter on the demand the amount allowed and 
the class to which it belongs, and also to make a like entry 
in the abstract of demands, which he is required to keep. 
If the clerk in making these entries mistakes either the 
amount allowed or the class to which the demand has been 
assigned, it is clearly within the power of the court, when 
such mistake is made manifest by the record containing 
the judgment of allowances, to correct it by an order nunc 
pro tune. The case of Nelson v. Russell, 15 Mo. 356, to 
which we have been cited, in no way conflicts with what 
is here said. It only decides that the classification of a 
demand, if erroneous, should be appealed from, and cannot 
be changed at a subsequent term after the assets are ex- 
hausted, and that the entry of classification on the demand 
and in the abstract book was a sufficient classification. If 
the record in that case had shown one classification of the 
demand, and that the county clerk had made an entry of 
a different classification, and the effort had been made by 
nune pro tune order to correct such mistake, we apprehend 
it would have been allowed, especially so if it appeared 
that at the time of the correction the assets of the estate 
had not been exhausted. For error committed in disal- 
lowing the above credit of $66.18, the judgment will be 
reversed and the cause remanded, to be proceeded with in 
conformity with this opinion. All concur. 





Letsse v. Tue St. Lours & Iron Mountarn RarLroap Com- 
PANY, Appellant. 


1. Eminent Domain. The right of eminent domain resides in the 
State, and may be enforced, not only in behalf of the State, but of 
any artificial person clothed with a franchise, the enjoyment of 
which promotes a public use. The basis of the enforcement is the 
necessity for the public use of the property the taking of which is 
sought. 

: ABANDONMENT OF PROCEEDINGS: DAMAGES. If proceedings 


36-72 
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are instituted to condemn for public use the property of an individ- 
ual, and after the value of the property is ascertained by inquest, 
the proceedings are abandoned because the price assessed is unsat- 
isfactory, the corporation instituting such proceedings will be an- 
swerable to the owner for all damages occasioned by them. 

3. : : REMEDY OF JOINTOWNERS. Where property, against 
which proceedings to condemn for public use have been instituted 
and afterward abandoned, belonged to A & B, co-tenants, who in 
resisting the proceedings employed different counsel, who severally 
attended to the management of the case; Held, that it was error to 
permit them to sue jointly to recover damages for counsel fees. 

4. : : DAMAGEs. In an action to recover damages for the 
institution of proceedings to condemn private property for public 
use, money need not have been actually paid out to entitle plaintiff 
to recover; but if a debt has been created by reason of such pro- 
ceedings, a damage has been incurred for which an action will lie.* 








Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Thoroughman & Pike for appellant. 
E.. T. Farish and Louis Goltschalk for respondent. 


Hoveu, J.—This was an action to recover damages 
resulting from the institution and distontinuance by the 
defendant of certain proceedings for the condemnation of 
a parcel of ground in the city of St. Louis, belonging to 
the plaintiff. The plaintiff recovered judgment in the cir- 
cuit court, which was affirmed by the court of appeals, and 
the defendant has appealed to this court. This case was 
twice before the court of appeals. The first decision 
of the court is to be found in 2 Mo. App. Rep. p. 105, 
where all the questions involved in this litigation are dis- 
cussed in a most exhaustive and satisfactory manner. The 
opinion of the court of appeals when the case was before 
it the second time, is not reported at length, but a state- 
ment of the point decided therein is to be found in 5 Mo. 
App. Rep. p. 585. Being satistied after a careful examina- 


*These syllabi are taken from 2 Mo. App. p. 105. 
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tion of the record before us, that this cause was tried and 
the judgment therein rendered in strict conformity to the 
views expressed by the court of appeals when it was first 
before that tribunal, in which views we fully concur, the 
judgment of the court of appeals will be affirmed. The 
other judges concur, except Suerwoop, C. J., dissenting. 


Bartietr v. O’DonoGuve, Appellant. 


1. Deed: evipence: practice. Failure to object to the admission of 
a deed in evidence concedes its execution but not its legal effect. 


2. Deed to Wife’s Real Estate. An unacknowledged deed of hus- 
band and wife to real estate of the wife, is of no effect as a convey- 
ance as against her; nor will it pass his marital right of possession. 
See Gof v. Roberts, infra, p. 570. 

3. Adverse Possession. The rule laid down in Turner v. Hall, 60 
Mo. 275, and Crispen v. Hannavan, 50 Mo. 550, in relation to inter- 
ruption of adverse possession, is re-affirmed. 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 


The declaration of law given by the court on the sub- 
ject of adverse possession was us follows: If the court 
should find from the evidence that at any time during the 
period in which the defendant claims to have acquired title 
to the lots in controversy by adverse possession, his pos- 
session was discontinued, and no vestige of adverse occu- 
pancy remained upon the lots, of a character calculated to 
give notice to the true owner of an adverse claim, the pos- 
session of defendant prior to such discontinuance cannot 
be considered as adverse to plaintiff or his grantors, nor 
can the defendant have any benefit of such adverse occu- 
pancy, unless such occupancy had been for the full period 
of ten years; and further, that during such discontinuance 
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the possession of such lots is presumed in law to have been 
in the true owner, Herman F. Schmidt, or his heirs. 

One of the grounds urged in the motion for new trial 
was, that the finding and judgment were against the evi- 
dence. 


B. Pike for appellant. 
Strong & Mosman and Vinton Pike for respondent. 


Henry, J.—This was an action of ejectment brought 
to recover possession of two lots in the city of St. Joseph. 
The plaintiff had judgment, and the defendant has ap- 
pealed. At the trial, plaintiff showed title to the premises 
in controversy, in Hannah L. Hubucker, wife of Christian 
A. Hubucker, by inheritance from her father, Herman F. 
Schmidt, and thereupon introduced in evidence, without 
objection, a deed to himself for said lots, signed by Christ- 
ian A. Hubucker and his wife, Hannah L. Hubucker, dated 
December 18th, 1874, but not acknowledged by either of 
them. 

The court declared the law to be, that the conveyances 
offered in evidence by the plaintiff invested him with the 
1. perp: evidence: legal title to the premises sued for. This 
poaewes. instruction was excepted to when given, but 
was not brought to the attention of the court in the motion 
for a new trial. If, however, the deed signed by Hannah 
L. Hubucker and her husband, was ineffectual to pass any 
right of possession to the plaintiff, the judgment must be 
reversed for want of evidence to support it. The failure 
of the defendant to object to the introduction of this in- 
strument in evidence, when offered, would dispense with 
any proof of its execution, but it could not impart to it 
any efficacy as a conveyance which it would not otherwise 
have. Being admitted in evidence as a genuine instrument, 
signed by the parties named therein as grantors, its legal 
effect was still to be determined; as much so as if it had 
been objected to when offered. 
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Husband and wife can only convey the real estate of 
the wife, by their joint deed, acknowledged and certitied 
2° perp to wire’s 28 provided by the statute. 1 Wag. Stat., 
ae ee 273, § 2. So that this instrument, though 
signed by Mrs. Hubucker, can, as to her, have no effect as 
a conveyance. Nor can it be held to convey the marital 
right of possession of the husband, inasmuch as the stat- 
ute provides that no conveyance of such interest shall be 
valid unless the same be by deed executed by the wife 
jointly with the husband and acknowledged by her in the 
manner provided for the conveyance by husband and wife 
of the real estate of the wife. 2 Wag. Stat., 935, § 14. 
The plaintiff, therefore, has failed to show any right of 
possession whatever, and the judgment cannot be permitted 
to stand. 

As the case must be remanded, it may be well to re- 
mark that we see no objection to the instruction given by 
3. apverse posses. tHe Court in reference to the adverse posses- 
ston. sion set up by the defendant. Turner v. Hall 
60 Mo. 271, 275; Crispen v. Hannavran, 50 Mo. 536, 550. 
Judgment reversed and cause remanded. All concur. 


Serpert v. THe Missourr, Kansas & Texas Rartway Com 
PANY, Appellant. 


Railroad: pousLe DAMAGES FOR INJURY TO sTocK. A railroad company 
is not liable in double damages, under the 43rd section of the rail- 
road law, (R.S., 2 809,) for an injury to stock which does not result 
from direct or actual collision with the engine or cars, as for instance, 
where the animal is killed by the servants of the company in an 
attempt to extricate it from a trestle into which it has fallen. 


Appeal from Monroe Circuit Court—Hon. Joun T. Repo, 
Judge. 


REVERSED. 
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John Montgomery, Jr., for appellant, cited Lafferty v. 
Hannibal § St. Joseph R. R. Co., 44 Mo. 292; Hughes v. 
Hannibal § St. Joseph R. R. Co., 66 Mo. 326; Indianapolis, 
etc., R. R. Co. v. MeBrown, 46 Ind. 229; Ohio, ete., Ry. Co. 
v. Cole, 41 Ind. 331; Louisville, ete., Ry. Co. v. Smith, 58 
Ind. 576; B. § P. Ry. Co. v. Thomas, 60 Ind. 107; 1 
Thompson on Neg., (1 Ed.) p. 531, § 28; A., 7. g S. FR. 
R. Co. v. Jones, 20 Kas. 529. 


Hoven, J.—This was an action brought in 1877 under 
the 48rd section of the railroad corporation law, (R.8., § 
809,) to recover double the value of a horse belonging to 
plaintiff, alleged to have been run against and killed by 
the engines and cars of the Missouri, Kansas & Texas Rail- 
way. The plaintiff’s testimony tended to establish the 
allegations of his petition. The defendant’s testimony, on 
the other hand, tended to show that the horse was not 
struck by the engine or cars, but that it ran ahead of a mov- 
ing train and jumped into a certain trestle supporting de- 
fendant’s track, and in being taken out by defendant’s serv- 
ants, by means of ropes attached to the engine, was killed. 
The court instructed the jury to find for the plaintiff, 
even though they shonld believe from the evidence that 
the horse was not struck by the engine or cars, but was 
killed by the servants of the defendant in their attempt to 
remove it from the trestle. It was decided by this court 
in the case of Lafferty v. Hannibal & St. Joseph R. R. Co., 
44 Mo. 291, that the injuries contemplated by the 43rd sec- 
tion of the railroad law are such only as result from a direct 
or actual collision of the engines or cars, with the animal 
injured. Hughes v. Railroad Co., 66 Mo. 325. The instruc- 
tion of the circuit court not being in conformity with this 
decision, is, therefore, erroneous. The plaintiff can, un- 
doubtedly, recover in a proper: action for any injury to his 
horse, negligently inflicted by the servants of the defend- 
ant, but he cannot maintain an action under the 43rd sec- 




















tion of the railroad law for double damages, unless the 
injury was the result of actual collision, occasioned by a 
failure to fence as required by that section. The judg- 
ment will be reversed and the cause remanded. The other 
judges concur. 


Brown, Appellant, v. Toe Terre Havre & Inpranaponis 


Nunc pro tune Orders: corporation. A judgment against a cor- 
poration cannot be corrected nune pro tunc by striking out the name 
under which the defendant was sued and served with process, and 
substituting another name. 


Appeal from Cape Girardeau Court of Common Pleas.—Hon. 


AFFIRMED. 


There was no appearance on the part of the defendant 
in the court below, except for the special purpose of ob- 
jecting to the jurisdiction. 


Lewis Brown pro se. 


An amendment of a judgment, by correcting the 
name of a defendant, may be made at any time. Parry v. 
Woodson, 33 Mo. 347; Bergen v. Bolton, 10 Mo. 658; Hanly 
v. Dewees, 1 Mo. 16; Gibson v. Chouteau, 45 Mo. 171. The 
tiling of the amended petition cured the error of the origi- 
nal; the judgment should have followed the amended 


petition. 


Everett W. Pattison, amicus curiae, contra. 


Henry, J.—The original petition was against the Terre 
Haute & Indianapolis and Indianapolis & St. Louis Railroad 
Company, to recover $200 for professional services, plaintiff 
stating in his petition that “the defendant is a corpora- 


Brown vy. The Terre Haute & Indianapolis Railroad Company. 
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tion,” etc. The summons was returnable to the January 
term, 1877, of the Cape Girardeau court of common pleas, 
and was served by the sheriff of St. Louis county, December 
11th, 1876, “ by delivering a copy of the writ and petition 
to the general manager of the Terre Haute & Indianapo- 
lis and St. Louis Railroad Company,” ete. At the 
return term of the writ, the plaintiff filed an amended 
petition, identical with the original, except in the name of 
the party defendant therein, substituting for the original 
defendant the name of the Terre Haute & Indianapolis 
Railroad Company. On this amended petition there was 
a trial, and verdict and judgment for plaintiff; but the 
judgment entered was against the original defendant only, 
and at the May term, 1877, the plaintiff filed a motion in 
the cause, asking the court to enter a judgment nune pro 
tune against the Terre Haute & Indianapolis Railroad Com- 
pany. The motion was overruled, and the plaintiff has 
appealed. As there was no service of the summons on the 
Terre Haute & Indianapolis Railroad Company, the court 
was not authorized, at any stage of the proceedings, to 
render a judgment against it. The judgment which 
plaintiff seeks to correct, would have been a nullity, if it 
had been originally entered as plaintiff now asks to have 
it made. The judgment nunc pro tunc asked for, would, if 
entered, have been a nullity, and it cannot be an error in 
the court to refuse to do what would be entirely nugatory 
if done. All concurring, the judgment is affirmed. 


SNIDER Vv. CoLEMAN, Appellant. 


1, Administrator’s Informal Deed: rsecrment. If an adminis- 
tor’s deed to land sold for the payment of debts of his intestate, be 
wanting in formality, (as, if it lack a seal, or be not properly ac- 
knowledged and certified,) it will still vest in the purchaser at least 
an equitable title; and if the facts are properly pleaded, will con- 
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stitute an equitable defense to an action of ejectment brought by 
the heirs of the deceased against one claiming under it. 


2. Pleading: prayer ror RELIEF. If the answer contains a prayer 
for general relief, the court may give any relief consistent with the 
case made by the answer. 


Appeal from Carter Circuit Court.—Hon. R. P. Owen, 
Judge. 


REVERSED. 


This was an action of ejectment brought by plaintiffs 
as heirs at law of Samuel C. Snider, deceased. Defendant, 
by way of equitable defense, alleged in his answer that the 
land in controversy had been sold by the administrator of 
the said Samuel C. Snider, acting under an order of the 
probate court, for the payment of debts of the estate, to 
one Kennard, from whom defendant had purchased for 
value and without notice of any infirmity of title, and that 
he and his grantor had made large and valuable improve- 
ments on the land in good faith, and prayed to be subro- 
gated to the rights of all creditors of the estate, and that 
an accounting be had, and for general relief. At the 
trial the deed to Kennard and the certified copy thereof 
from the recorder’s office were offered in evidence. The 
latter indicated that the deed had been duly sealed, and 
there was testimony that a seal had been appended to it, 
but the deed itself bore no seal at the time of the trial, and 
was objected to on this ground, and because it was not 
properly acknowledged and certified. The objection was 
sustained, and the deed was excluded. Plaintiffs had judg- 
ment, and defendant appealed. 


Ewing §& Hough and Wm. Carter and J. F. T. Edwards 
for appellant. 


Belch § Silver for respondents. 


SuEerwoop, C. J.—Any discussion on the point of the 
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legal sufticiency of the administrator’s deed, will not affect 
the conclusion which should be reached. If plaintiffs were 
the heirs at law of him under whom they claim, it is suffi- 
cient to observe that the land was sold for the debts of 
their alleged ancestor, and if the deed referred to is lack- 
ing in formality, this lack will not avail plaintiffs, as the 
purchaser at the administration sale, Kennard, under whom 
defendant claims, acquired an equitable title at least to the 
land in controversy, which title constitutes, when properly 
pleaded, as is the case here, an equitable defense to the ac- 
tion. Long v. The Joplin Mining § Smelting Co., 68 Mo. 
422. 

And the prayer for general relief, with which the an- 
swer concludes, authorized the court to give any relief 
consistent with the case made by the answer. Siemers v. 
Kleeburg, 56 Mo., loc. cit. 201; Pomeroy v. Benton, 57 Mo. 
531. These views compel a reversal of the judgment. All 
concur. 





Gorr v. Roperts, Appellant. 


1. Ejectment: peep or TRuUsT: Escrow. Where plaintiff in eject- 
ment claims through asale under a deed of trust, to which he was 
himself a party, the defendant may show that the instrument was 
never delivered, but was placed in escrow to be delivered upon the 
fulfillment of a condition, and that plaintiff obtained possession of 
it without fulfilling the condition. 


2. Married Woman’s Deed: acKNoWLEDGMENT: FRAUD. A deed 
of husband and wife to the wife’s real estate, not acknowledged by 
her as required by law, is ineffectual to convey his interest. So, if 
her signature be obtained by fraud, the deed will be ineffectual 
against him, at least as between him and a party affected with notice 
of the fraud. See Bartlett v. O’ Donoghue, ante, p. 563. 

3. Parol Evidence to Explain Latent Ambiguity. Where a 

deed of trust provides for a sale “ at the court house door at the city 

of J.,” if it appears that at the time of the execution of the deed 
there were two houses in the city of J. called court houses, parol 
evidence is admissible to show which was intended. 
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4. Pleading: GENERAL ISSUE IN EJECTMENT: ESCROW: DEED OF TRUST. 
Under the general issue in ejectment, the defendant may show that 
a deed of trust under which plaintiff claims was delivered as an 
escrow and not absolutely, and that the sale thereunder was made 
at the wrong place. Neither of these is an equitable defense, re- 
quiring to be specially pleaded. 


Appeal from Jasper Court of Common Pleas.—Hov. E. O. 
Brown, Judge. 


REVERSED. 
Chas. A. Winslow for appellant. 
Belch & Silver for respondents. 


Hayry, J.—This is an action of ejectment for lot 41 
in the town of Murphysburg, Jasper county, Missouri. 
The petition is in the ordinary form, and the answer was 
a general denial of all the allegations in the petition, and, 
in addition, several special defenses, among them, that 
plaintiff ’s claim is by purchase under a deed of trust exe- 
cuted by the defendant and his wife, Anna Roberts; that 
the title was vested in said Anna at the date of the deed, 
and that she did not execute it as the law directs; that the 
note was obtained through fraud. There was a reply, con- 
sisting of a general denial of the new matter alleged in 
the answer. Plaintiff obtained a judgment, from which 
defendant has appealed. 

Plaintiff purchased under the deed of trust, at a sale 
by the trustee, and, on his part introduced in evidence the 
deed of trust, dated November 19th, 1874, the trustee’s 
deed to him, dated July 31st, 1876, the monthly value of 
rents and profits, and rested. Defendant offered to prove 
that the said deed of trust and the note thereby secured, 
were executed in lieu of a note and deed of trust for the 
same debt, dated May 28th, 1873, and that the latter were 
to be delivered up and canceled, and the deed in question 
to be held by one Spencer, and not to be delivered to the 
beneficiaries, or the trustee, until the first note and deed 
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were delivered up and canceled. He also offered to prove 
by said Anna Roberts, that she could not read English, that 
the deed of trust was not read or explained to her, and 
that her signature was procured by the fraudulent repre- 
sentations of Ira N. Malin, one of the beneficiaries in the 
deed. A deed from Wm. P. Davis and others, to said 
Anna, made before her intermarriage with defendant, for 
the land in controversy, without any words creating a sep- 
arate estate, was excluded. 

The court erred in excluding the evidence offered to 
prove that the deed was delivered as an escrow, to be deliv- 
1. myecturxt: dea @ed to the trustee on the surrender and can- 
or trust: escrow. cejjation of the first note and mortgage. The 
deed had no effect until delivered to the trustee or benefti- 
ciary, and evidence tending to show that there had been 
no delivery, was admissible. “ Where a deed is delivered 
as an escrow, it is of no force till the condition is performed ; 
and although the party to whom it is made, should get it 
into his possession before the condition is performed, yet he 
can derive no benefit from it.” Greenleaf’s Cruise, p. 30. 

Mrs. Roberts was not a competent witness. She was 
neither a party to the suit, nor, in any sense, the agent of 
2. warren wom. “er husband in the transaction. There was, 
tnowledemens, therefore, no competent evidence offered to 
—_ prove that she did not execute the deed of 
trust in conformity to the statute, but other testimony than 
that of Mrs. Roberts was offered to show that the benefi- 
ciaries in the said deed procured her signature by fraud 
and misrepresentation, and the court committed an error 
in excluding such evidence, and also in excluding the deed 
from Davis to her. If she did not acknowledge the deed 
as required by law, or, if her signature to it was procured 
by fraud, it did not pass her title; and under section 14, 
Wagner’s Statutes, 935, it was, therefore, ineffectual to 
convey her husband’s interest. Clark v. National Bank, 47 
Mo. 17; Wannall v. Kem, 51 Mo. 150. The plaintiff, the 
purchaser under the deed of trust, was one of the benefi- 
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ciaries in the deed, and was, therefore, affected with notice 
of the fraud, if any, perpetrated in procuring it. Ifa 
stranger, ignorant of the fraud, had been the purchaser, a 
different question would have been presented, as to the 
effect of the proof of such fraud, which it is unnecessary 
to decide. 

By the terms of the deed of trust, if the grantor made 
default in payment of the note, the trustee was authorized 
8. PAROL EVIDENCE tO sell the property “at the court house door 
rNtamuicuity. jin the city of Joplin, Jasper county, Mis- 
souri.’ The evidence shows that three terms of the com- 
mon pleas court were held at Ferguson’s hall every year 
from June, 1874, until after the sale of this property, which 
took place at the door of the police court, which was held 
in a building one-fourth of a mile from Ferguson’s hall. 
There were two houses called court houses in the city of 
Joplin, at the date of the deed of trust. Here, then, was 
a latent ambiguity, which parol evidence was admissible to 
explain, but the court rejected it. If Ferguson’s hall was 
the court house meant by the parties to the deed when 
executed, a sale made elsewhere was invalid. Hambright 
v. Brockman, 59 Mo. 52; Napton v. Hurt, 70 Mo. 497. 

Nor were any of the defenses, which any of the re- 
jected evidence was offered to establish, equitable defenses. 
4, rinapixa® gen yp in ele ase ” an went 
a cease: y; that the sale occurred 
deed of trust. = at a place other than that designated in the 
deed, are clearly defenses at law ; and fraud, whether a legal 
or an equitable defense, was specially pleaded. Under the 
general denial in the answer, the two former defenses could 
be relied upon, notwithstanding the special defenses 
pleaded. 

The court took the entire case from the jury by direct- 
ing a verdict for plaintiff. We shall not notice the instruc- 
tions asked in behalf of defendant and refused, having 
clearly indicated in the foregoing opinion to what declara- 
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tions of law we think defendant was entitled. The judg- 
ment is reversed and the cause remanded. All concur. 





JORDAN V. Hovey, Appellant. 


Action by Female Servant against Master for Persuading her 
to Consent to Illicit Intercourse: 1nrancy. A master per- 
suaded his female servant to have sexual intercourse with his minor 
son, to whom she was at the time engaged to be married. The son 
afterward refused to fulfill his engagement. Held, that these facts 
afforded the servant no ground of action against the master. 


Appeal from Laclede Circuit Court.—Ilon. R. W. Fyany, 
Judge. 


REVERSED. 
Smith & Krauthoff and Ben. V. Alton for appellant. 


(a) If it is intended to make the alleged seduction of 
the plaintiff by the defendant’s son, the graramen of the 
action, the suit cannot be maintained. A woman cannot 
sue for damages for her own seduction. Dicey on Parties, 
p. 849; Hilliard on Torts, p. 512; Hamilton v. Lomax, 26 
Barb. 615; Woodward v. Anderson, 9 Bush (Ky.) 624; Paul 
v. Frazier, 3 Mass. 71. 

(b) Nor are any facts alleged in connection with the 
breach by Charles Hovey, of his promise to marry the plaint- 
iff, which would make this defendant liable to plaintiff for 
damages. It is not alleged that the defendant had any 
knowledge of the existence of such promise, or that he did 
any act toward preventing its fulfillment. Nor is there 
any allegation of collusion or conspiracy between the de- 
fendant and Charles. The fact that Charles was then a 
minor does not render his father liable, nor would it excuse 
him, in an action for damages. Conway v. Reed, 66 Mo. 
346. 
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(c) Nor is the defendant liable by reason of the rela- 
tion of master and servant. A master is not bound to 
indemnify his servant from the consequences of an act 
which is malum in se, or which the servant knew to be un- 
lawful, although done by him in obedience to his master’s 
orders, as the servant was not bound to obey his master’s 
orders in such a case; and the master is only bound to 
indemnify an innocent agent. Smith on Mast. and Serv., 
side pp. 121, 122, pp. 109, 110; Schouler’s Dom. Rel., p. 
618; Reeves’ Dom. Rel., 355, 357; 1 Bishop Crim. Law, 
§ 455. 

(d) It cannot be pretended that a woman can recover 
damages from any person upon the ground that that person 
advised her to have sexual intercourse with another. The 
act of Sexual intercourse between persons not married, 
being unlawful, neither party voluntarily assenting tq the 
act, can be permitted to recover damages merely on account 
of participation in that act. If the circumstances under 
which the assent of the female was obtained were such as 
to make a case of seduction, the father, or perhaps the 
mother, of the woman, would have a remedy against the 
seducer for loss of services, etc. But this is not such a 
ease. As against this defendant, the plaintiff is seeking to 
recover damages because she took his advice to commit an 
illegal act. She had no right to do this, and if she did so 
it was at her peril. The advice or command of the defend- 
ant, if given, placed her in no better or worse position than 
she would have occupied without it. 


Hovucu, J.—The petition in this case states, in sub- 
stance, that on the 15th day of July, 1875, and for six 
months prior thereto, the plaintiff was a servant in the 
hotel of the defendant; that soon after she became the de- 
fendant’s servant, she and Charles Hovey, a minor son of 
the defendant, mutually promised each other marriage; 
that during the existence of said contract of marri.ge, the 
defendant unlawfully, wrongfully and negligently advised 
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and encouraged the plaintiff to have sexual intercourse 
with said Charles Hovey, assuring her that it would be 
neither criminal nor improper; that relying upon the ad- 
vice of her master, the defendant, and upon the promise 
of marriage made to her by said Charles Hovey, she per- 
mitted Charles Hovey to have sexual intercourse with her 
twice, on or near the 4th day of July, 1875, and that on 
or about the 15th day of July, 1875, Charles Hovey violated 
and repudiated his promise of marriage, and refused to 
marry plaintiff. The petition concludes as follows: “That 
on account of the advice and negligent conduct of the said 
Eleazer Hovey, and the violation of the marriage contract 
by said Charles Hovey, this plaintiff was thrown out of 
employment for six months or more, and otherwise dam- 
aged in the sum of $5,000, for which she prays judgment 
with costs of suit.” The plaintiff recovered judgment in the 
court below, and the defendant has appealed; and we are 
required to determine whether the facts stated constitute 
a cause of action against the defendant. 

It is settled that a woman cannot maintain an action 
for damages against her seducer. oper v. Clay, 18 Mo. 
884; Paul v. Frazier, 3 Mass. 71; Dicey on Parties, p. 349; 
Hilliard on Torts, 512. Such is the rule at common law, 
and in the absence of any legislative enactment giving a 
right of action, the common law is declared by statute to 
be the rule of decision in this State. R.8., 3117. As the 
plaintiff could not maintain an action for her seduction 
against Charles Hovey, she cannot maintain an action 
against one who by immoral and impure advice aided and 
assisted in her seduction. The plaintiff, however, could 
have maintained an action against Charles Hovey for breach 
of promise for marriage, provided he did not interpose a 
plea of infancy, and her seduction might have been given 
in evidence in aggravation of damages. Roper v. Clay, 18 
Mo. 383; Wilbur v. Johnson, 58 Mo. 600. But no reason 
whatever is alleged for holding the defendant responsible 
for the breach of promise of his son. It is not distinctly 
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alleged that he knew of his son’s promise of marriage, and 
it does not even inferentially appear that he ever consented 
that his son should enter into the contract, or that he in- 
stigated him to a breach of it. The absence of these cir- 
cumstances is not mentioned, because their presence would 
make the father liable, but to show how utterly groundless 
is the claim of the plaintiff against the defendant from 
that point of view. 

Nor do we perceive how any right of action can accrue 
to the plaintiff by reason of the fact that the relation of 
master and servant existed between defendant and herself, 
at the time of his alleged misconduct. She was under no 
lawful constraint, as servant, either to hear or heed his cor- 
rupt counsel, and while, in a moral point of view, the ex- 
istence of that relation undoubtedly adds to the turpitude 
of his conduct, yet neither the common law nor any stat- 
ute of this State will warrant us in holding that such 
conduct on the part of master constitutes a violation of his 
legal obligations to the servant. We are all of opinion 
that the petition fails to state a cause of action against the 
defendant, and the judgment will be reversed. 





Cross v. WILLIAMS, Appellant. 


1. Lost Writing: PRAcTICE: ORDER oF PRooF. In asuit upon a writ- 
ing alleged to be lost, the court admitted evidence of the contents 
of the writing first, and of its loss afterward; Held, not reversible 
error. 





to 


: NOTICE TO PRODUCE: SECONDARY EVIDENCE. In a suit upon 
a written instrument, the petition alleged that the writing was either 
lost or destroyed or in the possession of the defendant. Held, that 
this dispensed with the necessity of notice to produce the writing 
as a foundation for the introduction of secondary evidence. 

3. Contract, in form Joint, when Several: parry To suIT: covE- 
NANT OF INDEMNITY. Where a contract with two or more persons, 
though in form joint, is founded upon a separate consideration 
woving from eaci:, and there is nothing to exclude the inference 

37—72 
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that it was intended to be several, it will be so construed, and any 
one of the parties may maintain an action on it for a breach affect- 
ing himseif only. Thus, where one of the sureties in an official 
bond covenanted to indemnify his co-sureties against liability on 
the bond, and one of the latter was compelled to pay part of a de- 
falcation of the principal; Held, that he could sue alone upon the 
covenant. 


Appeal from Cape Girardeau Court of Common Pleas.—Hon. 
H. G. Winson, Judge. 


, 


AFFIRMED. 
Wilson Cramer for appellant. 


If the supposed contract was made to the sureties 
jointly, it was necessary for all to join in the suit; one 
alone could not sue. Welles v Gaty, 9 Mo. 565; Robbins v. 
Ayres, 10 Mo. 538; Clark v. Cable, 21 Mo. 223; Dewey v. 
* Carey, 60 Mo. 224. 


Norton, J.—In the year 1866, William H. Hamilton 
was appointed United States Revenue Collector for the sec- 
ond district of Missouri, and was required, as such, to give 
bond in the sum of $50,000, for the faithful discharge of 
his duties. Hamilton executed the bond with James Con- 
ran, John Beardslee, J. C. Ranney, William Cross, (the 
plaintiff in this suit,) and H. H. M. Williams, (the defend- 
ant.) as his sureties. For some alleged default on the part 
of Hamilton, suit was brought upon the bond against him 
and his sureties, and judgment was obtained for the sum 
of $3,400. An execution was issued, and, Conran being 
dead, and Beardslee and Ranney insolvent, the amount of 
the judgment was collected from Cross and Williams, each 
paying $1,700. . 

This suit is now brought by Cross against Williams to 
recover the $1,700, which*Cress was compelled to pay, as 
stated, and the alleged ground of recovery is, that at the 
time of the execution of the official bond of Hamilton, 
Williams, in consideration of $1,000 to be paid to him an- 
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nually by Hamilton, had agreed, in writing, to save and 
keep harmless the other sureties from loss by reason of 
their suretyship. The petition alleged that this agreement 
in writing was lost or destroyed or in defendant’s posses- 
sion. Upon the trial plaintiff obtained judgment for 
$1,754, from which defendant has appealed, and assigns as 
chief grounds of error, the action of the court in receiving 
and rejecting evidence, and in giving on behalf of plaintift 
the following instruction, viz: “ The court instructs the 
jury that, if you are satisfied from the evidence in this 
ease that the defendant, Williams, agreed in writing with 
his co-sureties, Cross, Beardslee, Conran and Ranney on 
the bond of Hamilton as United States Collector, to hold 
them harmless from any loss that might be occasioned by 
the default of Hamilton, and that the plaintiff, Cross, was 
compelled by reason of the default of said Hamilton, 
to pay any sum on said bond, you should find for the 
plaintiff, and assess his damages at such sum as may be 
established to your satisfaction, the said Cross was com- 
pelled to pay on said bond, not exceeding the amount 
claimed in the petition of plaintift.”’ 

The answer of defendant admits the execution of the 
bond by Hamilton and also by himself and the other se- 
curities named in the petition, admits the death of Conran, 
one of the sureties, and the insolvency of the other two, 
Beardslee and Ranney, admits that plaintiff was compelled 
as surety to pay the sum of $1,700, as charged in the peti- 
tion, but denies that defendant made an agreement in 
writing whereby he bound himself to indemnify or save 
harmless plaintiff and his co-sureties from loss incurred by 
reason of their suretyship. 

On the trial plaintiff introduced a witness, who, after 
stating that an agreement in writing had been signed by 
1, Looe | WRITING defendant, was asked to state its contents. 
proof. This was objected to by defendant, on the 
ground that the petition alleged that the writing was either 
lost or in the possession of defendant, and that, before the 
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contents could be proved, its loss must be shown and notice 
given to defendant to produce it. The objection was over- 
ruled on the promise of plaintiff to prove the loss of the 
writing during the trial. While the rule is well estab- 
lished that before the contents of an alleged lost writing 
can be shown, its loss must be established to the satisfac- 
tion of the court; yet, when the evidence as to its contents 
is first received and satisfactory proof made of its loss 
afterward, the mere fact of reversing the order for the in- 
troduction of evidence cannot be considered as reversible 
error, especially when the evidence, as in the present case, 
as to the loss of the writing, is full and satisfactory. State 
v. Linney, 52 Mo. 40. . 

Notice to defendant to produce the writing was un- 
necessary. The petition alleged that it was lost or in the 
2. : notice to possession of defendant, and from the very 
produce: second- 
aryevidence. nature of the proceeding defendant was no- 
tified that he was charged with the possession of it, and 
that its contents would be drawn in question on the trial, 
and in all such cases it is unnecessary to give notice for 
the production of such writing. Hart v. Robinett, 5 Mo.11. 

It is insisted by defendant’s counsel that the instruc- 
tion given on behalf of plaintiff is erroneous and violative 
3, ConTR ACT. Im of that well established principle of law that 
several: party to when a promise is made jointly to two or 
indemnity. more, all to whom it is made must sue. It 
may be conceded that, when a contract is made with two 
or more to pay money or do a certain thing, and nothing 
appears on the face of the contract to show a several interest 
in the premises, all must sue for a breach of such contract. 
This is settled by the case of Clark v. Cable, 21 Mo. 223, 
and other cases decided before and since, down to the case 
of Henry v. Mount Pleasant Township, 70 Mo. 500. But 
the question in this case is, does the contract sued upon 
come within that class of cases? We think it does not, 
but rather within that class where the contract, though in 
form joint, creates a several interest, of which class the 
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case of Sharp v. Conkling, 16 Vt. 355, is a representative, 
where it is said by Justice Redfield that the rule is per- 
fectly established, that where the interest in the subject 
matter secured by a covenant is several, although the terms 
will naturally bear a joint interpretation, yet if they do 
not exclude the inference of being intended to be several, 
they shall be so taken; they shall have a several construc- 
tion put upon them. Applying to the contract in question 
this rule in connection with the one laid down by Mr. Par- 
sons in his work on contracts, page 18, where it is said: 
“The nature, and especially the entireness, of the consid- 
eration is of great importance in determining whether the 
promise be joint or several; for if it moves from many 
persons jointly, the promise of re-payment is joint, but 
if from many persons, but from each severally, then it is 
several;”’ and we think the construction put upon the 
contract by the trial court in its instruction, was the proper 
one. If the consideration for the promise of indemnifica- 
tion made by defendant was that the securities should go 
on I{amilton’s bond as collector, though it moved from 
many persons, yet it moved from each one severally, and 
each security incurred a several as well as joint liability. 
The promise, though made to all to indemnify them against 
loss by reason of such suretyship, unquestionably created 
a liability to indemnify any one upon whom the loss might 
fall; and it being admitted that plaintiff had sustained a 
a loss of $1,700 by reason of his suretyship, that one of 
the securities was dead and the other two insolvent, it is 
clear that plaintiff is the only one of the promisees who 
has any interest either in the subject matter of the suit or 
in the relief demanded; and under the code, which requires 
a suit to be brought in the name of the party really inter- 
ested, plaintiff’s right to maintain this action might be 
upheld. 

Mr. Bliss, in section 63 in his work on Code Pleadings, 
in speaking of the effect of the rule requiring the real party 
in interest to sue, upon cases where the obligation is to more 











582 SUPREME COURT QF MISSOURI. 


Cross v. Williams. 


than one, that is, where the contract seems to be made to 
the obligees jointly, but the money to be paid or thing to 
be done for the benefit of each is specified, observes: 
“This is spoken of as a joint interest because by the form 
of the agreement the obligation to them is joint although 
there is no joint interest in the benefit to be derived from 
it.” And Mr. Parsons justly calls it a strictly legal and 
technical interest. Under the former rule requiring that 
the action be brought in the name of the party or parties 
in interest having the legal interest, that is those to whom 
the promise is made and from whom the consideration 
springs, it may be properly said that all should sue because 
the promise is made to all; but there is no such rule now 
in force, and a promisee in a contract for the benefit of an- 
other can sue in his own name only by virtue of one of the 
exceptions to the general rule. Those to whom a promise 
is made for the benefit of another may bring an action in 
their own names by virtue of their trust relation, but the 
person in whose interest the agreement was entered into 
may himself sue at his election ; and in the case under con- 
sideration each person entitled to the benefit of the agree- 
ment should be permitted to bring an action for his 
individual interest.” 

It is also insisted that the evidence does not support 
the verdict. The evidence is conflicting in regard to what 
the contract was, but it does not so preponderate in defend- 
ant’s favor as to show that the verdict of the jury was the 
result of passion or prejudice, and we cannot, under re- 
peated rulings of this court, disturb it on the ground that 
it is against the weight of evidence. Judgment aftirmed. 
All concur. 


























OCTOBER TERM, 1880. 583 


Blewett v. The Wyandotte, Kansas City & Northwestern Railway Company. 


Buiewett v. Tue Wyanporte, Kansas City & NoRTHWESTERN 
Rartway Company, Appellant. 


1. Railroad: EVIDENCE IN ACTION FOR KILLING stock. In an action 
against a railroad company for killing a cow, there was evidence to 
show that the cow was found beside the defendant’s track, torn and 
mutilated, and that there was blood and cow’s hair on the track near 
by. Held, sufficient to warrant the court in submitting to the jury 
the question how the animal came to her death. 


bo 


Damages: HARMLESS ERROR IN INSTRUCTION. If the verdict is war- 
ranted by the evidence, this court will not reverse because the trial 
court incorrectly declared the rule of damages. 


38. Practice: ORDER or ARGUMENT. The order of argument is a mat- 
ter to be regulated by rule of court. Where plaintiff's counsel, being 
entitled to make the opening address to the jury, declines to do so, 
it wiJl not be error of which the defendant can complain if the court 
refuses to allow his counsel to close. 


4. Railroad: povusLe DAMAGE ACT CONSTRUED. It isnot necessary to 
recovery, in an action for the killing of stock founded on the 43rd 
section of the railroad law, (R. 8., 2 809,) to show that three months 
have elapsed since the completion of the road at the place where 
the killing occurred. 


Appeal from Lafayette Cireuit Court—Hon. Wma. T. Woon, 
Judge. 


AFFIRMED. 
James Scammon for appellant. 
Rathbun & Shewalter for respondent. 


Henry, J.—The plaintiff alleged in his statement that 
a locomotive of defendant, passing over its road, ran against 
1, RAILROAD: evi: and killed a cow of plaintiff, at a place on 
for killing stock. Gefendant’s road which, by law, the defend- 
ant was bound to fence. On the trial there was a verdict 
for plaintiff for $65, and judgment thereon, from which de- 
fendant has appealed, and contends that there was no evi- 
dence tending to establish the allegations in the statement, 
The evidence was that the cow was found on the side of 
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defendant’s track, with one of her hind legs broken, her 
hips badly torn, and a portion of her entrails protruding, 
and that there was blood and cow hair on the track, near 
the place where the cow was found. This warranted the 
court in submitting the case to the jury. 

Appellant also complains that the court declared an 
improper rule of damages. The evidence as to the value 
2, DAMAGES: harm- of the cow, was contradictory. It was vari- 
struction. ously estimated at from $30 to $100, and the 
instruction declared that, if the jury found for plaintiff, 
“they should assess his damages at whatever sum they 
may believe he has sustained by such killing, not to exceed 
the amount claimed in his statement of his cause of action.” 
There was no evidence to warrant vindictive damages, 
and the jury should have been instructed, if they found for 
plaintiff to allow the value of the cow, ete. The instruc- 
tion was objectionable; but as the evidence introduced of 
the market value of the cow warranted the jury in finding 
that value to have been $65, we cannot see that the de- 
fendant has been injured by the instruction, and the error 
will not, therefore, justify a reversal of the judgment. 

Counsel for appellant complains that plaintiff’s coun- 
sel, at the trial, waived his opening address to the jury, 
3. practice: order 200 that defendant’s counsel thereupon 
ofargument. + claimed the right to close the argument to 
the jury, which the court refused. It does not appear that 
plaintiff’s counsel did make the closing argument; but 
however that may be, it was a matter to be regulated by 
the rules of court, and whether there was any rule of court, 
or not, on the subject, there was nothing in the action of the 
court of which defendant has any right to complain. He 
had only to decline an address to the jury, to compel 
plaintiff’s attorney to open the case to the jury, or forego 
his right to a closing speech. 

Nor is there any support in the law for the position, 
that plaintiff could not recover, without proving that three 
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4, BannoaD: dou: months had elapsed since the completion of 
construed. the road where the cow was killed, when 
such killing occurred. Section 43, chapter 63, General 
Statutes, makes the company liable for any cattle killed 
by its train of cars, at places therein designated, until 
fences, gates, etc., shall have been made by the corporation, 
and the clause of the section relied upon by appellant does 
not limit, or restrict that liability, but simply authorizes the 
owner or proprietor of the land, ete., to erect such fences, 
etc., if not done by the company within three months after 
the completion of its road through such lands, fields, or 
enclosures. The judgment is affirmed, all concurring. 





Morse v. Tue Hannipar & St. Josepn Rarroap ComMPANy, 
Appellant. 


Costs: TAXATION OF, IN CIRCUIT COURT AFTEK FINAL DISMISSAL OF CAUSE 
BY THIS COURT: ALLOWANCE TO RECEIVER. Pending an appeal from 

‘a decree of the circuit court placing the railroad and other property 

of the defendant in the hands of a receiver, a stipulation for dismis- 

sal of the cause, signed by the parties, was filed in this court and the 
cause was accordingly dismissed, the order providing that neither 
party should recover costs as against the other, except that the costs 
of the appeal should be equally divided between them. Afterward, 
on motion of the receiver in the circuit court, that court made him 
an allowance for his services, and ordered that the same be taxed as 
costs, one-half to be paid by defendant. On appeal from this order ; 
Held, that if carried into effect it would annul the former decree of 
this court as to costs. It was, therefore, reversed. Semble, that the 
circuit court had power to make the allowance, and to order the 
same to be taxed as costs, but no power to enter a judgment against 
either party for any portion of such costs. As to this, however, 
Hovau, J., was of a different opinion, holding that after the dismis- 
sal of the suit by this court, the circuit court had no power to make 
any allowance to the receiver. 
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Appeal from Livingston Circuit Court.—Hon. E. J. Broappvs, 
Judge. 


REVERSED. 
Geo. W. Easley for appellant. 


Hoven, J.—On the 18th day of October, 1877, a decree 
was rendered in the Livingston circuit court, on a petition 
filed by the plaintiff for that purpose, placing the railroad 
and other property of the defendant in the hands of a re- 
ceiver. On the 27th day of October, 1877, this court 
granted an appeal from said decree, and a bond having 
been filed as required by the order of this court, it was or- 
dered that said appeal should operate as a supersedeas. On 
the 8th day of November, 1877, the transcript of the re- 
cord was filed and the cause docketed in this court, and by 
agreement of the parties thereto, said suit was thereupon 
dismissed, and the order dismissing the same was on that 
day entered of record. That order is as follows: “ Now, 
at this day comes the said appellant by its attorney, James 
Carr, and upon his motion, it is ordered by the court that 
this cause be placed upon the docket of this court. There- 
upon, the said James Carr, Esq., the attorney of the said 
appellant, for and in behalf of said appellant, presents a 
stipulation dated October 31st, 1877, signed by said Lemuel 
W. Morse, the respondent herein, and by the Hannibal & 
St. Joseph Railroad Company, the appellant herein, by 
James Carr, its attorney, by which said parties stipulate 
that the cause be discontinued and dismissed without costs 
to either party as against the other, and that an order to 
this effect be entered without notice. And the court now 
being sufficiently advised of and concerning the premises, 
do consider and adjudge that this suit be discontinued and 
dismissed without costs to either party as against the other, 
but, that the costs of the appeal in this cause be equally 
divided between said parties, and that the appellant recover 
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against the said respondent one-half of said costs, and that 
he have execution therefor, and that the said respondent 
recover against the said appellant the other one-half of 
said costs and have, therefor, execution.” At the January 
term, 1878, of the Livingston circuit court, on motion of 
the receiver, an allowance of $3,814.44 was made to 
him by the court, for his services as receiver, to be taxed 
as costs in the cause. Thereafter, and on the same day, 
the 15th day of February, 1878, the circuit court entered 
an order of record dismissing said cause, and adjudging 
that the plaintiff should recover of the defendant one-half 
of the costs in said court. From this judgment the de- 
fendant has appealed to this court. 

There was neither occasion, nor authority, for an order 
in the circuit court dismissing this suit. After the appeal 
from the judgment of that court was allowed by this court, 
that court lost its jurisdiction over the cause, and the case 
was finally disposed of by the judgment of this court dis- 
missing the suit, on the 8th day of November, 1877. My 
associates are of opinion that after that judgment was en- 
tered, the circuit court could, on a motion for that pur- 
pose, even at a subsequent term, make an allowance to the 
receiver for his services as such, and order the same to be 
taxed as costs in the cause in that court, but that it had no 
jurisdiction to enter a judgment against either party for 
any portion of such costs. We are all of opinion that the 
judgment of the circuit court of February 15th, 1878, as to 
costs in this cause, if carried into effect, would annul the 
judgment of this court dismissing the suit, the effect of 
which was, that each party should pay his own costs in 
the circuit court. My own opinion is, that the circuit 
court had no authority to make any allowance to the re- 
ceiver for his services after the suit had been dismissed. That 
matter should have been attended to before the dismissal. 
To have disposed of the cause properly when it was here 
on appeal, the judgment of the circuit court should have 
been reversed and the cause remanded with directions to 
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the circuit court to require the receiver to restore to the 
defendant all the property taken from its possession to- 
gether with all profits derived therefrom,.and when that 
was done, to dismiss the suit. The circuit court would 
then have had an opportunity to make an allowance to the 
receiver. Judgment reversed. 





Wippicomsg, Appellant, v. MERCER. 


The evidence in this case, an action of ejectment, fails to sustain the 
defenses set up in the answer that the defendant’s grantor entered 
the land in controversy, and that plaintiff, who had a patent from 
the government, obtained it with knowledge that defendant had an 
equitable right to the land. Held, therefore, that the judgment be- 
low, which was for the defendant, must be reversed. 


Appeal from Henry Circuit Court.—Hon. F. P. Wriaut, 
Judge. 


REVERSED. 


Draffen § Williams for appellant. 
Philips & Vest for respondent. 


Henry, J.—This is an action of ejectment for the west 
half of lot 1, section 6, township 45, range 23 in Pettis 
county, Missouri. The petition is in the usual form, and 
the answer is a general denial, and also sets up an equita- 
ble defense, alleging that one Cropper entered the land at 
the land office at Clinton, Missouri, in January, 1854, paid 
the purchase money and received a certificate to that effect 
from the receiver; that Cropper sold and conveyed the 
land to defendant, by deed, date April —, 1857, and that 
he has been in the actual, open and adverse possession of 
the land ever since, and made valuable permanent improve- 
ments thereon, and that plaintiff had notice of said pos- 
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session, improvements and claim of title, when he entered 
the land. : 

The evidence for plaintiff was a patent for the land 
from the United States, dated September 1st, 1859, and 
proof of the monthly value of the rents. 

The evidence for defendant was a map certified in 1858 
to be a correct copy from the books at the land office at 
Warsaw, and recorded in the recorder’s office of Pettis 
county several years prior to plaintiff’s entry, showing 
that the land in question was marked thereon as sold to 

Jropper. He then introduced a receipt from J. D. Craw- 
ford, recorder of Pettis county, dated April 3d, 1874, for a 
patent from the United States to Levin Cropper for the 
land in question filed for record. The evidence shows, 
however, that this patent was not the original, but an ex- 
emplification. It does not appear to whom the receipt 
was given, but it may be assumed that it was to the de- 
fendant. A deed from Levin Cropper and wife to defend- 
ant, conveying the land in question, dated March 8rd, 1857, 
was then read. Defendant then introduced, for what pur- 
pose is not obvious, a certificate from the commissioner of 
the general land office that “the annexed is a true and lit- 
eral exemplification of duplicate receipt No. 37,279, in 
name of Levin Cropper, for east half of lot 1 of northeast 
quarter of section 6, township 45, range 23.” The receipt 
does not appear in defendant’s evidence, but in plaintiff’s 
evidence in rebuttal it was produced, and will be hereafter 
adverted to. The exemplification of defendant’s patent 
was filed for record, as we have seen, April 3rd, 1874. 
There was after that date a correspondence between de- 
fendant and the commissioner of the general land office, and 
in a letter from the latter to defendant dated July 29th, 1874, 
less than three months after the exemplification was filed for 
record in Pettis county, he says: “Referring to my letter of 
the 19th ult., and yours of the 6th inst., I have to state that 
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the southeast quarter of northeast quarter of section 6, 
45, 23, Missouri, is called for in Levin Cropper’s cash cer- 
tificate 37,279, Clinton series, as stated in my said letter, 
and patent was issued in accordance with the certificate. 
It appears upon further examination that the receipt at 
first called for the southwest quarter of the northeast quar- 
ter, but a line was drawn through the latter description 
and the receipt made to agree with the certificate. The 
duplicate receipt filed with the papers, calls for the south- 
west quarter of the northeast quarter as stated.” [He con- 
cludes as follows: “The said southwest quarter of the 
northeast quarter having been patented to A. C. Widdi- 
combe, your claim to said tract by virtue of Cropper’s entry 
is a matter not within the province of this office. 
Respectfully, 
8. 8S. Burpetr, Commissioner.” 


Cropper’s deposition was read, and he testified that he 
entered the land in controversy in 1854, and never entered, 
or applied to enter the east half of lot 1. Plaintiff’s evi- 
dence in rebuttal was a certified copy of the certificate of 
the register of the land office at Clinton, Missouri, dated 
January 17, 1854, and signed by A. C. Marvin, register, 
certifying that Levin Cropper, of Pettis county, Missouri, 
had that day purchased of the register the lot or east half 
of lot 1 of the northeast quarter of section 6, township 45, 
range 23, at the price of $50. Also a certified copy of 
receipt of N. B. Holden, receiver of the land office, to Levin 
Cropper, for $50 in full for east half of lot 1 aforesaid, 
dated January 17, 1854, and a duplicate of the same except 
in the description of the land, which in the latter is * west 
half” instead of “east half.” The certificate and receipt 
and duplicate are numbered 387,279. Exemplifications 
from the patent records, as certified by the commissioner 
of the general land office to the Boonville land office, to 
which all of the business of the Clinton and Warsaw land 
oftices was transferred, showed that the land patented to 
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Cropper was the east half of lot 1. On the tract book it is 
shown that the east half of lot 1 of the northeast quarter 
of section 6, township 45, range 23, was entered by Levin 
Cropper, January 17th, 1854, and the west half by plaintiff, 
January 2nd, 1869. A certified copy of the monthly re- 
port made by the register and receiver of the land office at 
Clinton, to the general land office, of lands sold at the 
Clinton office from January Ist to January 31st, 1854, in- 
clusive, shows that the east half of lot 1, of the northeast 
quarter, was, on January 17th, 1854, sold to Levin Crop- 
per. The tract books at the general land office are made 
from monthly reports from the local offices. To recapit- 
ulate, there was at the general land office no record show- 
ing that Cropper ever purchased the land in dispute; none 
at the Boonville office showing that he had purchased it; 
on the contrary the record, both of the general land oftice, 
and of the office at Boonville, showed that it was vacant 
when plaintiff made his entry. The original patent to 
Cropper, nor the exemplification issued in 1874 to the de- 
fendant, was produced in evidence, but the copy from the 
records of the recorder’s office of Pettiscounty purported 
to convey to Cropper the west half of said lot 1. This 
copy was introduced by plaintiff, who then read in evi- 
deuce an exemplification of the patent issued to defendant, 
which conveyed the east half to Cropper. 

That there was an error committed in transcribing the 
exemplitication of the patent by the recorder of Pettis 
county is manifest. There was no record at Washington 
to authorize a patent to be issued to Cropper, for the west 
half of lot 1. The letter of the commissioner of the gen- 
eral land office to defendant, of the 29th day of July, 1874, 
explicitly states that “the southeast quarter of northeast 
quarter of section 6,45, 23, Missouri, is called for in Levin’ 
Cropper’s cash certificate, 37,279, Clinton series, and patent 
was issued in accordance with the certificate.” It isevident 
from the correspondence that the patent was not satisfactory 
to defendant. If it was for the land in controversy, as it an- 
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tedated plaintiff’s patent several years, the original having 
been issued the Ist day of May, 1857, he had no occasion 
to express any uneasiness about it. It is a fair and legiti- 
mate inference from the letter of the commissioner to de- 
fendant, introduced in evidence by the defendant, that the 
latter knew that his exemplification of the patent called 
for the east half of lot 1, and not the west half. On the 
above facts there can be no question that plaintiff has the 
legal title to the land sued for. The parol evidence ad- 
duced, even if admissible, is not sufficient to overcome the 
record evidence that the tract purchased and paid for by 
Cropper was the east half of lot 1. This case is, in many 
respects, similar to that of Sensenderfer v. Smith, 66 Mo. 
81, and much of what is said there is applicable here. 

The evidence failed to sustain the equitable defense 
relied upon. It did establish the facts, that immediately 
after defendant puréhased the land of Cropper he took 
possession of, and improved it, and had been in possession 
ever since, claiming the land; but there is no evidence 
tending to show thut plaintiff knew any of these facts. 
All the testimony on the subject of his knowledge related 
to a time subsequent to his purchase from the government. 
His frequent and careful examinations of the records of 
the land office at Boonville and Washington City, so far 
from affecting him with notice of defendant’s claim, dis- 
closed the fact that the land was vacant, and subject to 
entry. 

A painful suspicion is aroused by the evidence in this, 
and several other cases which have recently been before 
this court, that there has been a criminal tampering with 
the revords of the land office, either at the general land 
oflice, or the local offices, but it would not justify us, or 
any one, in suspecting any particular person—certainly 
not the plaintiff or defendant in this suit. The judgment, 
which was for defendant, is reversed and the cause re- 
manded. All concur. 
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VaLLEAu, Plaintiff in Error, v. Newron County. 


County, when Liable for Warrant on Special Fund. Whilea 
county is ordinarily not liable as for a general debt, upon a warrant 
drawn against a special fund, yet if it diverts the money of that 
fund from the payment of the warrant and uses it for other pur- 
poses, it becomes liable. 


Error to Jasper Cireuit Court.—Hon. Josepu Cravens, Judge. 
REVERSED. 
Nathan Bray and N. H. Dale for plaintiff in error. 


The county is liable on the warrant, and it makes no 
difference that it is drawn on the internal improvement 
fund. Slte destroyed that fund by using it for her own benefit. 
There is no money of the fund to pay the warrant; the 
county got the benefit of both the jail and the fund, and 
she should now respond. Terry v. Milwaukee, 15 Wis. 490; 
Floyd Co. v. Day, 19 Ind. 450; Clark v. Des Moines, 19 Lowa 
196; Lyell v. Supervisors, 6 McLean 446; Savage v. Super- 
risors, 10 Wis. 49; Paddock v. Symonds, 11 Barb. 117; Jn- 
ternational Bank v. Franklin Co., 65 Mo. 105. 


C. W. Thrasher for defendant in error. 


The holder of a county warrant payable out of a special 
or particular fund, is not entitled to a general judgment 
against the county on such a warrant. State ex rel. v. Bollin 
ger Co. Ct.,48 Mo. 475; Pettis Co. v. Kingsbury, 17 Mo. 479; 
Kingsberry v. Pettis Co., 48 Mo. 207; Campbell v. Polk Co., 
49 Mo. 214; State ex rel. v. Macon Co., 68 Mo. 29; Insane 
Hospital v. Higgins, 15 Ill. 185; Com. ex rel. v. Pittsburgh, 
34 Pa. St. 496. 


Norton, J.—This cause is here on writ of error, and 
the error assigned is the action of the circuit court of New- 
ton county in sustaining a demurrer to the following peti- 


tion: “ Plaintiff, for amended petition herein, states that 
38—72 ° 
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he is the only person who composed the late firm of Val- 
leau & Jacobs, of the city of Cincinnati, Ohio; that he, 
under the firm name and style of Valleau & Jacobs, carried 
on the business of iron jail builders, and furnishing iron 
materials for jails; that on the 27th day of April, 1860, 
the defendant, by her agent, Henderson Jennings, and pur- 
suant to authority granted said agent by defendant, con- 
tracted with plaintiff to furnish iron materials for building 
a jail at the town of Neosho, in Newton county, Missouri; 
that in pursuance of said contract plaintiff furnished said 
materials to defendant for said jail, which were by de- 
fendant accepted and placed in said jail; that the contract 
price for said materials and the putting of the same up in 
the jail was $4,654, to be paid for when the work was com- 
pleted ; that defendant paid plaintiff the sum of $989 on 
said contract to pay freight thereon, and on the 8th day of 
October, 1860, in fraud of plaintiff’s rights, drew their war- 
rant on the treasurer of said county in favor of plaintiff for 
the remainder of said coutract price of said materials and 
work, to-wit: $3,666.25, payable out of the internal im- 
provement fund of said county, and delivered said warrant 
to plaintiff; that on the 16th day of October, 1860, defend- 
ant paid on said warrant the sum of $268.25, and on the 
15th day of November, 1860, the further sum of $236; that 
on the 18th day of November, 1860, said warrant was pre- 
sented to the treasurer of said county for payment, and 
payment thereof was refused for the reason that there were 
no funds to pay the same; that afterward, on the 11th day 
of February, 1868, said warrant was again presented to 
said treasurer of said county for payment, and payment 
thereof refused for the reason that there were no funds to 
pay the same. Plaintiff further states that at the date of 
said contract with plaintiff and defendant there were $8,000 
and more belonging to the internal improvement fund of 
said county; that thereafter $6,000 of said fund was, by 
the defendant, diverted from its lawful channel and pur- 
pose, for which said fund was created, in this: The de- 
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fendant borrowed of said fund the sum of $6,000, which 
she has never paid back into said fund, nor any part thereof; 
that the remainder of said fund was entirely exhausted in 
payments on other warrants and on other indebtedness for 
work, labor and materials done and furnished on said jail, 
then being built by defendant, previous to the issue of the 
warrant sued on. Plaintiff further states that at the time 
of the issuing and delivery of said warrant to plaintiff as 
aforesaid, there was no money in the treasury of said county, 
belonging to the internal improvement fund of said county, 
nor was there any internal improvement fund of said 
county with which to pay said warrant, all of which the 
defendant well knew, and of which fact the plaintiff was 
wholly ignorant. And plaintiff says said warrant was 
fraudulently issued by said county on the internal improve- 
ment fund of said county for the purpose of defrauding 
plaintiff, And plaintiff says that the said $6,000 so as 
aforesaid borrowed by defendant from the internal im- 
provement fund of said county, was by defendant received 
and used as the common revenue fund of said county in 
paying in part for work done on said jail, and was not 
used in the payment of the warrant sued on. Wherefore, 
plaintiff says that by reason of the premises as aforesaid, 
the defendant has become indebted to the plaintiff in the 
amount of the balance of said warrant and six per cent 
interest thereon from the 18th day of November, 1860, for 
which plaintiff prays judgment.” 

It is insisted that as the petition shows that the war- 
rant therein mentioned is payable out of the “internal im- 
provement fund,” no recovery can be had against the 
county. If nothing more than this appeared, the position 
taken by defendant would be fully maintained by the case 
of Pettis County v. Kingsbury, 17 Mo. 479, where it was held 
that Kingsbury, who had contracted to build a bridge and 
wait for his pay “till the amount is received from the state 
out of the road and canal fund,” and had received a war- 
rant payable out of said fund, could not enforce against the 
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county payment thereof out of its general fund, but must 
look alone to the special fund designated for its payment. 
But in the case of Kingsbury v. Pettis County, 48 Mo. 207, 
which was a suit brought on the same warrant, while it 
was held that an averment in the petition that the road 
and canal fund, out of which the warrant was payable, 
was “no longer available for the payment of the balance 
due on said warrant, the same having been diverted from 
that purpose by legislative enactment and the action of 
defendant by its agents,” was insufficient to take the case 
out from under the operation of the principle announced 
in the case of Pettis County v. Kingsbury, supra, it was ilso 
held that the case would have been different had the peti- 
tion shown that the county had in fact received any por- 
tion of the road and cana) fund and applied it to other 
uses than the payment of the warrant, or withheld it from 
that application, or that the county had in fact converted 
to its own use any part of the fund set apart for the pay- 
ment of the claim sued upon. All the facts which in that 
opinion are required to be stated, are clearly and fully set 
forth in the petition in this case. It is alleged therein that 
in fraud of plaintitf’s right defendant had taken $6,000 
from the internal improvement fund (all that it had) and 
applied it to other and general purposes, thus converting 
it to its own use and depriving plaintiff of his rightful re- 
sort to a fund rightfuily applicable to the payment of his 
demand. To hold that plaintiff under this state of facts 
could not make the county liable, but must look to a fund 
of which he had been deprived by the wrongful act of the 
county, would be to establish a doctrine productive of un- 
just results and at war with every principle of right. 
Judgment reversed and cause remanded, in which all con- 
cur. 
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Tue Savines Bank or Hannrpat, Plaintiff in Error, v. Hunt. 


1. Savings Banks: rowER TO REQUIRE CASHIER TO GIVE BOND. Any 
savings bank may enact a by-law requiring its cashier to give bond 
for the faithful performance of the duties of his office. Such enact- 
ment would be but a reasonable exercise of the power conferred by 
statute on all corporations, of making by-laws, not inconsistent with 
existing law, for the management of their property, the regulation 
of their affairs, etc. Wag. Stat., p. 289, 21. 

Cashier’s Bond: NON-LIABILITY OF SURETIES AFTER RE-ELECTION. 
One H. gave bond as cashier of a savings bank. The bond was silent 
as to the term of his office, and as to the period for which the sure- 
ties were to be liable thereon. A statute in force at the time made 

*the term of the cashier and other officers of such banks “ one year, 
and until their successors are duly elected and qualified.”” The 
statute prescribed no qualification for a cashier except that he should 
be a member of the board of directors. A by-law did, however, 
require him to give bond for the faithful performance of his duties. 
H. was re-elected cashier at two successive annual elections, and 
continued to discharge the duties of the office, but gave no new 
bond. During the third vear of his cashiership he became defaulter. 
Held, that his sureties were not liable for the defalcation. The bond 
was not in foree when it occurred. See Long v. Seay, infra, p. 648. 


bo 


Error to Hannibal Court of Common Pleas.—Wox. Joun T. 
Repp, Judge. 


AFFIRMED. 
James Carr and J. L. Robards for plaintiff in error. 


1. The bond was intended to secure the plaintiff in 
the faithful performance of the duties of the office of cash- 
ier so long as Hunt should hold that office. Sparks rv. Far- 
mers Bank, 9 Am. L. Reg. (N. 8.) 365; Treasurers v. Lang, 
2 Bailey (8. C.) 480; Daly v. Commonwealth, 75 Pa. St. 331; 
Oswald v. Mayor of Berwick, 5 YH. L. Cases 856; Butler rv. 
State, 20 Ind. 169; State v. Berg, 50 Ind. 496; Akers v. State, 
8 Ind. 484; Spencer v. Champion, 9 Conn. 586; Thompson 
v. State, 37 Miss. 518; Middlesex Man. Co. v. Lawrence, 1 
Allen 339; Dedham Bank v. Chickering, 3 Pick. 335; Mayor, 
ete., of Berwick rv. Oswald, 3 El. & Bl. 653; Amherst Bank v. 
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Root, 2 Met. 522; Placer Co. v. Dickerson, 45 Cal. 12; Chair- 
man of Com. Schools v. Daniel, 6 Jones (N. C. L.) 444; Su- 
pervisors v. Kaime, 39 Wis. 474. 

2. The bond is sufficient under the 3rd section of the 
6th article of chapter 37 of Wagrer’s Statutes, page 330, 
to hold the surety bound, so long as there was no succes- 
sor to Hunt, properly qualified. It expressly provides that 
the president, cashier and secretary “shall hold their office 
for one year, and until their successors are duly elected and 
qualified.” There was no successor ever elected and quali- 
fied by giving bond as required by the by-law. His elec- 
tion by the directors of the plaintiff in 1872, and again in 
1873, did not vest him with the office. It was a mere offer 
on one side. It should have been accepted on the other 
side by qualifying as the by-law required. ‘This never was 
done. State v. Lusk, 18 Mo. 333; State v. Auditor, 38 Mo. 
192; State v. Hixon, 41 Mo. 211; State v. Jenkins, 43 Mo. 
261; Commonwealth v. Hanley, 9 Barr 513; Butler v. State, 
20 Ind. 169; State v. Berg, 50 Ind. 496. 

3. The by-law requiring the cashier to give bond 
“conditioned for the faithful performance and discharge 
of the duties of his office,’ was valid and binding upon 
the surety. The taking of the bond in question was only 
exercising the power conferred on the board of directors. 
Wag. Stat., § 3, p. 330. It was not necessary that the 
stockholders should, at a stockholders’ meeting, called for 
that purpose, ordain and establish, or even ratify this by- 
law in order to give it validity. 


Harrison § Foreman for defendant in error. 


We think it clear that the sureties on the bond were 
only bound by its terms for the year 1871, for which said 
Hunt was elected, and for a reasonable length of time after 
his re-election in 1872 to enable him to give a new bond. 
This is the fullest extent to which the authorities go. But 
in this case the defaleation did not occur until after the 
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second re-election, thus making a whole term intervene 
between the time for which the bond was given, and the 
one in which the defalecation occurred. Suppose some 
other person had been elected for the second year and 
served without giving bond, and then Hunt had been 
elected and served for the year 1873, and defaulted without 
a bond, it would not be claimed that the sureties in the 
bond in suit would be bound for such defaleation, and yet 
where would be the legal difference between the obligations 
of the sureties on the bond in the case at bar and the one 
supposed? Harris v. Babbitt, 4 Dill. 185; Moss v. State, 
10 Mo. 338 ; Bige low v. Bridgy ° 8 Mass. 973d; Chelmsford Co. 
v. Demarest, 7 Gray 1; Inhabitants of Rochester v. Randall, 
105 Mass. 295; s.c.. 7 Am. 519 and note; JMJayor, etc., of 
Rahway v. Crowell, 40 N. J. L. 207 3s. ¢., 29 Am. 224; Citi- 
zens Loan Association v. Nugent, 40 N. J. L. 215; s. ¢., 29 
Am. 230; Dover v. Twombly, 42 N.H.59; Welch v. Seymour, 
28 Conn. 387; Mutual Loan & Bldg. Asso. v. Price, 16 Fla. 
204; s. ¢, 26 Am. 705. 


Henry, J.—This is a suit on a bond exeeuted by Will- 
iam A. Hunt, as principal, and C. O. Godfrey and Josiah 
Hunt, as his securities. In January, 1871, William A. 
ILunt was appointed, by plaintiff’s board of directors, cash - 
ier of the bank, for the term of one year, and until his 
successor should be duly elected and qualified. The bond 
was required, not by the act under which the company was 
incorporated, but by a by-law of the company. The pen- 
alty of the bond was $20,000, and the condition was for 
the faithful discharge of his duties by Hunt, as cashier. 

The bond was silent as to the term of office, and as to 
the period of time for which the obligors were to be liable 
thereon. Hunt was a defaulter, and his defaleations oc- 
curred between January, 1872, and the 6th day of January, 
1874, after the expiration of one year from the date of his 
first appointment. The answer of the administrator was 
a general denial, and Godfrey pleaded his discharge in 
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bankruptcy. A jury was waived, and on a trial by the 
court, there was a verdict and judgment for defendants, 
from which plaintiff has appealed. 

Except with respect to the appointment of a successor 
to Wm. A. Hunt, as cashier, after one year from the 3rd 
day of April, 1871, the allegations of the petition were 
proved as alleged, and on that point the evidence was to 
the effect, that in January, 1872, said Hunt was re-ap- 
pointed cashier, and again in January, 1873, but never 
gave any bond as such, except the one in suit, and con- 
tinued to act as such from the date of his first appointment 
until the 6th day of January, 1874. The instructions were 
numerous, but without inserting them, it may be stated 
briefly, that on the facts the court held that the securities 
were not liable, and that is the only question to be consid- 
ered. Section 3 of the article in relation to savings banks, 
Wagner's Statutes, 330, under which plaintiff was incor- 
porated, provides that: “The affairs and business of any 
such association shall be managed and controlled by a board 
of uirectors, not less than five nor more than thirteen in num- 
ber, from whom there shall be designated by themselves a 
president, cashier and secretary, who shall hold their office 
for one year, and until their successors are duly elected 
and qualified.” No qualifications of cashier, except mem- 
bership in the board are prescribed in that chapter, but 
they are to be found in the by-laws of the company. 

sy the 6th clause of section 1, Wagner’s Statutes, 289, 
every corporation has power to make by-laws, not incon- 
1. savincs Banks: SIStent with existing law, for the manage- 
power to give Ment of its property, the regulating of its 
rear affairs and the transfer of its stock. The 
4th by-law of the plaintiff was as follows: “ The cashier 
shall be responsible for all the money, funds and valuables 
of the bank, and shall be custodian thereof, and shall give 
bond with security, in the sum of $20,000, to be approved 
by the board, conditioned for the fa:thful discharge of the 
duties of his office,’ ete. This by-law is reasonable, and 
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within the scope of the power conferred by section 1, su- 
pra. 

The doctrine now weu settled in this State is, that an 
officer elected or appointed to hold for a definite period of 
° casnirr’sponp: time and until his successor shall be duly 
nowliability of elected and qualified, holds his office for the 
Goeten specified term, and if no successor be elected 
or appointed at the expiration of the time, his term of office 
continues until such appointment or election, and that the 
time during which he holds, after that specified time has 
expired and until a successor is elected and qualified, is as 
much a part of his term of office as the preceding time. 
State v. Lusk, 18 Mo. 333; State v. The Auditor, 38 Mo. 193. 
The bond being silent on the subject, reference must be 
had to the law under which Hunt was appointed, to ascer- 
tain the liability of the sureties with respect to the time it 
should continue. They are presumed to have known that 
the tenure of his office, by the general law, not the by-law, 
was one year, and as much longer as the company should 
fail to appoint a successor. Their obligation is for his dis- 
charge of the duties of cashier for one year, if at the ex- 
piration of that time asuecessor should be appointed, and 
for one year and such additional time as should elapse 
thereafter before a successor was appointed. The same 
policy which in case of publie officers continues the incum- 
bent in office until a successor is appointed, keeps alive the 
bond for the same period. Hence, if there had been no 
election of a successor to Ifunt, in this case, the liability 
of the sureties would be unquestionable under our de- 
cisions. 

In some of the states the contrary is held. Many of 
the cases are cited by Judge Dillon in his opinion in Har- 
ris v. Babbitt, 4 Dill. Cir. Ct. 191; among them Moss v. The 
State, 10 Mo. 333, also cited as sustaining that view in 
Dover v. Twombly, 42 N. H. 68, but with due deference 
to the learned judge and the supreme court of New Hamp- 
shire, the State v. Moss is not an authority for the doctriue 
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it is cited to support. The act under which the bond sued 
on there was given, made the sheriff ¢x-officio collector for 
two years, but he was required to give bond, as collector, 
annually, and his office declared vacant if he failed to give 
it. R.S. 1835, p. 536, $$ 1, 2, 3. But whether the one or 
the other doctrine be correct, in regard to public officers, 
this case, as was held by Dillon, J., in Harris v. Babbitt, is 
distinguishable from those involving the liability of securi- 
ties for public officers. The office of cashier of a bank is 
a private office, not created for the good of the public or 
to subserve the pubic interests, but the private ends of the 
owners of its stock. The bank is a private enterprise, 
which is by law incorporated for the benefit of the parties 
interested peculiarly and as a matter of grace on the part 
of the State. 

Did the appointment of Hunt to be his own successor 
and his continuance as cashier without giving a new bond, 
exonerate defendants from liability on tae bond in ques- 
tion? Weare all of opinion that it had that effect. It 
was the same as if another person had been appointed in 
his stead, and without giving the bond required, had en- 
tered upon the discharge of the duties of the office, with 
the assent of the board. The bond was required for the 
benetit of the bank. The statute under which the bank 
was incorporated, required no bond as a qualification of 
its cashier. The plaintiff could require it or not, and after 
the by-law was adopted the bank could have dispensed 
with it, as well in Hunt’s case as in the case of another 
appointed in his stead. Hunt was appointed in 1872 and 
again in 1873, and on both occasions plaintiff either ex- 
eused him from giving the bond, or by negligence, failed 
to take it, and cannot now turn upon these securities and 
hold them liable on their bond, because the plaintiff neg- 
lected to discharge its duty, or expressly excused Hunt in 
1872 from executing another bond. He was in office, after 
his appointment in 1872, not by virtue of his appointment 
in 1871, but under a new appointment; and again in 1873 
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he was re-appointed and no bond taken. If the bank 
considered him still in office under the first appointment 
after he was appointed in 1872, why go through the idle 
ceremony of again formally appointing him in 1873 with- 
out requiring a bond? The position of the bank now is 
that, admitting his appointment in 1872 and again in 1873, 
yet as it permitted him to continue to discharge the duties 
of the office without requiring a new bond, he was not in 
office under either of the last two appointments. If an- 
other person had been appointed in 1872, and, with the 
assent of the plaintiff, without giving the bond, assumed 
to act as cashier, it would surely not be contended, either 
that Hunt would have had any rightful claim to the office, 
or that the bank could bave repudiated any of the acts 
of such successor which its cashier was authorized to per- 
form? If not, it must be because an appointment by the 
board and assumption of the duties of the office by such 
person, with their assent, is sufficient to invest him with 
the office, although he may have failed to give the required 
bond. The principal question involved here was before 
the circuit court of the United States for the western dis- 
trict of Missouri, in ZHarris v. Babbitt, and Judge Dillon 
held that the securities in that case, in all of its essential 
facts analagous to this, were not liable. 4 Dill. C. C. 186. 
The judgment of the circuit court is affirmed. All con- 


cur. 


Tue Strate ex rel. Hewrrr, Appellant, vy. Hewrrr. 


Guardian’s Bond: siGNATURE OF SURETY OBTAINED BY MISREPRESENT A- 
TION: FORGERY. A surety in a guardian’s bond cannot avoid lia- 
bility by showing that he was induced to sign by a representation 
that a name already on the bond as surety was the genuine signature 
of the party, when in point of fact it was a forgery, unless it be 
further shown that the officers of the probate court or the beneficia- 
ries had notice of the representation and its falsity. 
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Appeal from DeKalb Circuit Court.—Hon. Joseru P. Gruss, 
Judge. 


REVERSED. 
Pike & Pike and Stephen S. Brown for appellant. 


Norton, J.—This is a suit on a guardian’s bond in 
which Coen, one of the defendants and sureties, pleads non 
est factum, and the other surety, Fuson, defends on the 
ground that he was requested on behalf of the guardian 
to sign the bond as surety, and was induced to do so on 
the representation that said Coen had signed the bond as 
surety; that the signature of said Coen to the bond was 
forged, and that he would not have signed the bond if he 
had not believed that Coen’s signature was genuine. On 
the trial, judgment was rendered for defendants, from which 
plaintiff has appealed. 

The error complained of is the refusal of the court to 
give the following instruction: “That if the jury find 
from the evidence that said Fuson signed the bond sued on 
after the name of said defendant Coen appeared to be signed 
thereto by his mark, upon the representation of one Robert 
A. Hewitt, Jr., that said signature was genuine, and that 
said Fuson was induced by the said representation of said 
Hewitt to sign the said bond as a co-security with said 
Coen, and shall further find that such representation of 
said Hewitt was false, and that the signature of said Coen 
was not genuine, but was forged; yet, if they further find 
from the evidence that said bond was afterward filed in 
the probate court of this county, and was regular and com- 
plete on its face, and that the officers of said court or the 
beneficiaries in said bond had no notice of said represen- 
tation ot said Hewitt, or the falseness of the signature of 
said Coen, then, and in that event, the jury are authorized 
to find for the plaintiff as against Fuson, and will assess 
the damages as stated in instruction number five, given for 
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plaintiff.” The question thus presentedahas been hereto- 
. fore decided by this court in the case of State v. Potter, 63 
Mo. 212, and State ex rel. v. Baker, 64 Mo. 167; State ex rel. 
v. Modrel, 69 Mo. 152. In the light of these authorities 
the court committed error in refusing said instruction, and 
in giving instructions for defendant asserting a principle in 
direct opposition to that contained in the instruction asked 
for by plaintiff. For these errors the judgment is reversed 
and cause remanded. All concur. 





Moore v. Mountcastig, Appellant. 

1. Practice: HARMLESS ERROR IN ADMITTING EVIDENCE AND GIVING IN- 
structions. When a case is tried by the court below without a 
jury, the judgment will not be reversed for error in the admission 
of irrelevant evidence if there is enough relevant evidence in the 
record to sustain the finding, and the declarations of law given by 
the court are correct ; nor for error in declaring the law, where it 
is manifest from the record that the judgment is right. 
Pleading: conrracr. In declaring upon a contract it is only nec- 
essary to state so much of it as relates to the point of which com- 
plaint is made; beyond that it is useless to go. But the omission 
of any part of the contract which materially qualifies and alters the 
legal nature of the promise which is alleged to have been broken, 
will be fatal. 

3. Contract: MEASURE OF DAMAGES: PLEADING. In an action for 
breach of contract to come from Tennessee to Missouri to work on 
defendant’s farm, plaintiff may recover for loss of time and the 
actual expense incurred in coming, without any specific allegation 
of such damages in his petition. 


bo 


Appeal from Cass Circuit Court.—Hon. Noau M. Givan, 
Judge. 


AFFIRMED. 
Wooldridge § Daniel for appellant. 


The court erred in admitting the evidence objected to 
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by the defendang The petition contains an averment of 
general damages only, and no averment of loss of time or 
expenditure of money in travel or board by plaintiff. 1 
Chitty Plead., (13 Am. Ed.) 338, 339; Ib.,395, 396; Sedg- 
wick Dam., (5 Ed.) 67, 68; Ib., chap. 24, p. 574 575, et seq; 
DeForest v. Leete, 16 Johns. 122; Ryerson v. Marseillis, 16 
N.J.L. (1 Harr.) 450; Squier v. Gould, 14 Wend. 159; 
Rowand v. Bellinger, 3 Strobh. 373 ; Woodworth v. Woodburn, 
20 Ill. 184; Vanderslice v. Newton, 4 N. Y. 133; Whittel- 
sey’s Prac., 150, § 128; Webb v. Coonce,11 Mo.9; O'Leary 
v. Rowan, 31 Mo. 117; State v. Blackman, 51 Mo. 319; Lusk 
vt. Briscoe, 65 Mo. 555. 


Sloan & Boggess for respondent. 


Hlenry, J.—It is alleged in the petition that plaintiff 
and defendant, in the eastern part of the state of Tennes- 
see, in the month of January, 1871, entered into a contract, 
by the terms of which plaintiff agreed to come to Cass 
county, Missouri, and improve and cultivate lands of de- 
fendant in said county, for the space of five years, or as 
long as they could agree; that defendant agreed to furnish 
plenty of money with which to improve said lands and buy 
agricultural implements, wagons, teams, farm machinery 
and stock to improve and cultivate such lands, and to give 
plaintiff one-half of all that could be produced or grown 
upon the lands, and one-half of the stock raised thereon 
and remaining at the end of said period; that in March, 
1871, plaintiff made and signed a memorandum in writing 
of their contract, which was not filed with the petition for 
the reason that it was not under the control of plaintiff; 
that plaintiff closed up his business in the state of Ten- 
nessee, and about the 20th day of March, 1871, came, in 
pursuance of said contract, to Cass county, Missouri, to 
perform the same on his part, but that defendant refused 
to comply with the contract on his part, to plaintiff’s dam- 
age $1,000. The answer was a general denial, and ona 
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trial of the cause, the plaintiff obtained a judgment for 
$176, from which defendant has appealed. 

The written evidence of the agreement was contained 
in a letter, addressed by defendant to J. H. Lacy on the 
1. practice: harm- 20th day of March, 1871; and against de- 


less error inad- , : : . ee 
mitting evidence fendant’s objections, J.I1. Moore, for plaintiff, 


and giving in- 

structions testified to the substance of a conversation 
between himself and defendant in January, 1879, in which 
the latter stated terms upon which he proposed to let 
plaintiff farm his lands in Missouri. Those terms differed 
in some respects from those contained in the letter, and 
stated in the petition. This was a year before it is pre- 
tended that any contract was made by the parties, and for 
what purpose the evidence was offered, or received, it is 
difficult to conjecture. It was inadmissible, and, if the 
trial had been by a jury, might be ground for reversal; but 
the court tried the cause, without the intervention of a 
jury, and ina declaration of law, distinctly stated that the 
plaintiff, in order to recover, must prove the agreement as 
alleged in the petition. That this testimony of a conver- 
sation in 1870, in relation to a contract materially different 
from that which was made in 1871, twelve months after, 
had no tendency to prove the contract alleged, and was 
wholly irrelevant, may be coneeded, but we cannot see how 
it could possibly have prejudiced the defendant. It only 
showed what defendant himself admits in his testimony, 
that he and plaintiff were, at one time, in negotiation in 
relation to such a contract. 

The plaintiff testified to the terms of the contract as 
alleged in the petition, and to additional provisions in the 
°. preapinc: con. CONtract, not stated in the petition, viz: that 
wes defendant, by the agreement, was to furnish 
money to hire laborers to cultivate the farm, and to buy 
provisions. It was only necessary for plaintiff to state in 
his petition all that related to the point of which he com- 
plained, and beyond that it was useless for him to go. The 
omission of any part of the contract which materially 
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qualifies and alters the legal nature of the promise which 
is alleged to have been broken, will be fatal. See 1 Chitty 
Plead., 314, 315, and cases cited illustrating these rules of 
pleading. 

Plaintiff also proved, against objections of defendants 
that he had expended a sum of money in bringing his 
3. ComTRAcT: mene- brother to Missouri from Tennessee to work 
pleading. on said farm. The instructions in view of 
the irrelevant evidence admitted are faulty, but although 
they would have warranted a verdict for a larger sum than 
plaintiff was entitled to, the court tried the cause, and it 
is manifest that the plaintiff was only allowed what he 
would have been entitled to recover on a proper instruc- 
tion, which was for his loss of time from the 20th day of 
March to the 20th day of May, 1871, at $60 per month, 
and the actnal expense he incurred in coming from Ten- 
nessee to Missouri. These were “such damages as may 
be presumed necessarily to have resulted from the breach 
of the contract,” and the rules of pleading do not require 
them to be stated with any great particularity in the peti- 
tion. Chitty, 1 vol., 338. Plaintiff came to Missouri the 
20th day of March, 1871, and waited on the defendant 
until the 20th day of May following, to comply with his 
agreement, and at the latter date defendant wrote him that 
he had failed to get money, and “will have to abandon 
our enterprise,” and expressing a hope that plaintiff would 
“tind employment to his interest.” Although plaintiff was 
improperly permitted to prove the amount of money ex- 
pended by him in bringing his brother from Tennessee to 
Missouri, to work on said farm, the evidence was in effect 
excluded from consideration, for it is clear that the court 
allowed nothing on that account. As in our opinion no 
error occurred in the trial against defendant, materially 
affecting the merits of the action, the judgment is affirmed. 
All concur. 
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Tue State, Appellant, v. Risvey. 


1. An indictment for obstructing a highway; Held, sufficient. 

2. Practice, Criminal. Objection to the sufficiency of an indict- 
ment can be taken only by motion to quash, demurrer or motion in 
arrest; not, as in civil cases, by objecting ore tenus to the introduc- 
tion of evidence. 

: STATE’S APPEAL. The State has no right of appeal in a case 

where, on motion made ore tenus to exclude evidence, the trial court 

holds the indictment bad, and on that ground enters judgment for 
defendant. 





Appeal from Livingston Circuit Court.—Hon. E. J. Broappbus, 
Judge. 


APPEAL DISMISSED. 


The defendant was indicted for obstructing a public 
road. The indictment charged that the defendant “on, 
ete., at, ete., did unlawfully, willfully and knowingly ob- 
struct a certain public road leading from the village of 
Dawn, west and north toward the village of Mooresville, 
and near where said road runs along the western line of 
one J. J. Bolliver’s land in section 1, township 56, range 
25, by building and erecting two fences in and across said 
road, to the great hindrance and inconvenience of the citi- 
zens of this State, and against,” ete. The defendant 
pleaded “ not guilty,” and a trial being proceeded with, the 
defendant, when the first witness for the State was called 
to the stand and before he had given any evidence, “ ob- 
jected to the introduction of any evidence whatever for 
the reason that the indictment does not state facts sufficient 
to maintain a judgment of conviction.” The court sus- 
tained this objection, and the State having excepted to 
this ruling and elected to stand on the indictment, judg- 
ment was rendered “ that said indictment be held as insuf- 
ticient, and that defendant recover his costs,” ete. The 
State appealed. 


39-72 
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J. L. Smith, Attorney-General, for the State. 


Suerwoop, C. J.—The indictment is undoubtedly suffi- 
cient. The only point for discussion is, whether the 
State, in the circumstances of this case, is allowed an ap- 
peal. The statute provides: ‘ The State, in any crimi- 
nal prosecution, shall be allowed an appeal only in the 
cases and under the circumstauces mentioned in the next 
succeeding section.” ‘ When any indictment is quashed 
or adjudged insufficient on demurrer, or when judgment 
thereon is arrested, the court in which the proceedings 
were had, * * may cause the defendant to be 
committed or recognized to answer a new indictment, or 
if the prosecuting attorney prays an appeal to the Su- 
preme Court, the court may, in its discretion, grant an ap- 
peal.” R. 8. j1879, §§ 1985, 1986. This statutory pro- 
vision came before us for adjudication in State v. Bollinger, 
69 Mo. 577, where it was held that the State was allowed 
an appeal only in the cases mentioned in section 1986— 
Norton, J., who delivered the opinion of the court, re- 
marking: ‘“ We think it clear that under the above sec- 
tions the right of the State to prosecute an appeal is limited 
to those cases where the indictment has been adjudged to 
be insufficient, either on motion to quash, on demurrer, or 
motion in arrest of judgment, because of defective indict- 
ment.” This ruling was in entire accord with the familiar 
rule, too familiar by far to require citation of authorities 
in its support, that statutory exceptions are to be strictly 
construed. As the instances when the State may appeal 
are plainly exceptional, the only point of inquiry is, does 
this case fall within them? obviously not, for the patent 
and palpable reason that here there has been neither motion 
to quash, demurrer nor motion in arrest. Such a method 
of assailing \the sufficiency of an indictment, as that at- 
tempted in the present instance, has never passed into 
precedent or received the sanction of authority; at least the 
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books furnish no such example. It is clearly an innova- 
tion in the criminal practice, and should not be tolerated. 

Under repeated rulings in this State, if the defendant’s 
objection to the validity of the indictment had assumed 
the shape of a motion to quash or a demurrer, such motion 
or demurrer must have distinctly specified the grounds on 
which based or else have been disregarded. R. 8S. 1879, 
§ 1818; State v. Poston, 63 Mo. 521, and cases cited. The 
object, doubtless, of the legislature in thus requiring that 
the motion or demurrer “distinctly specify the grounds 
of objection,’ was that the prosecuting attorney, being 
apprised of the particular defect, might remedy it by hav- 
ing a new bill found, and thus avoid the accumulation of 
onerous costs. If the defendant, in the court below, had 
filed his motion to quash or demurrer to the indictment, 
and in such motion or demurrer set forth as a reason “ that 
the indictment does not state facts sufficient to maintain a 
judgment of conviction,” that eourt, if regardful of its 
duty in the premises, would have obeyed the statute, and 
disregarded “ the groundless grounds of objection to the in- 
dictment.”” But if the practice inaugurated by the defend- 
ant is to prevail, he may do that ore tenus which he could 
not successfully do in writing, and thus accomplish more 
by an indirection than could be done directly—more by a 
flank movement than an open, straightforward attack, 
thereby practically nullifying the provisions of the statute 
respecting motions and demurrers in criminal cases. 

It has been urged that as a similar practice to the one 
under discussion has prevailed in this State in civil cases, 
that, therefore, it should be allowed also in criminal cases. 
In reference to this position it may be replied, first, that the 
statute only allows an appeal to the State in the cireum- 
stances already instanced, and this is not one of those in- 
stances; and, second, that in civil cases a geueral demurrer 
that the petition “does not state facts sufficient to consti- 
tute a cause of action,” is expressly allowed by statute, 
while in criminal cases, as already seen, the demurrer must 
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be specific. These reasons are deemed sufficient to estab- 
lish that the erroneous ruling of the court below in allow- 
ing the defendant to make a general and oral attack on 
the sufficiency of the indictment does not, under the stat- 
ute, furnish any right to the State to appeal, and hence 
the appeal should be dismissed. All concur. 


STEVENSON v. [Hlancock, Appellant. 


1. Instructions. If conflicting instructions be given, the judgment 
must be reversed. 

2. Landlord and Tenant: partition. The purchaser of leased land 
sold under a decree in partition, is entitled to the unpaid rents ac- 
cruing from the day of sale. 

3. Partition: supGment. The rights of a stranger purchasing ata 
sale under a decree in partition, cannot be affected by recitals in the 
decree as to the rights and liabilities of the parties thereto among 
themselves. Such recitals are, therefore, no evidence against him . 


Appeal from Saline Cireuit Court—Hon. Wu. T. Woon, 
Judge. 


REVERSED. 
Davis § Hays for appellant. 


Norton, J.—This action was commenced before a jus- 
tice of the peace for the specific recovery of fifty barrels 
of corn, upon the trial of which in the circuit court, where 
it had been taken by appeal, plaintiff obtained judgment, 
from which defendant has appealed to this court. It ap- 
pears that the corn sued for was grown in 1876, ou a tract 
of land which had been rented by plaintiff to one Decker 
for $150 from the 1st day of March, 1876, to the 1st day of 
March, 1877, said rent payable at the end of the year; that 
said land was owned by plaintiff in common with others; 
that by virtue of a decree rendered in a partition suit in- 
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stituted by the owners, the land was sold for purposes of 
partition in October, 1876, and was purchased by defend- 
ant, to whom a deed was made by the sheriff. It also ap- 
pears that after the said sale both plaintiff and defendant 
claimed the rent to be paid by said Decker, and that Decker 
told defendant that he and plaintiff could take the corn in 
controversy and do as they pleased with it, and that he 
would have nothing more to do with it, and that defend- 
ant took into his possession the corn. The plaintiff offered 
in evidence the following portion of the decree in parti- 
tion, viz: “ That the plaintiff, Stevenson, has been in pos- 
session of, and occupying and cultivating the whole of the 
tillable portion of said premises since the death of his 
father, Andrew H. Stevenson, and that during such time 
he has made improvements thereon, and has also received 
all the rents for same during that period, and after giving 
him credit for all his improvements and credit for his share 
of said rents, he is still due the other interests in the ag- 
gregate for rents the sum of $492.03.” Plaintiff also in- 
troduced two witnesses who testified that it was their 
impression that in the said decree, rent for the land was 
charged to plaintiff up to March 1st, 1877. This evidence 
was objected to by defendant on the ground that defendant 
Was not a party to the proceeding, and on the ground that 
parol evidence was not admissible to explain or alter the 
decree. 

On the above state of facts the court gave the follow- 
ing instruction, over defendant’s objection: The court 
declares the law to be that if the evidence shows that the 
plaintiff was, with other persons, the plaintiffs and defend- 
ants in the partition suit of Stevenson and others against 
Stevenson and others, the owners of land on which the 
corn was grown, and that plaintiff had been in the posses- 
sion of the said land since the death of his father, and that 
he was in possession at the time of the rendition of the 
decree of partition in said suit of Stevenson against Stev- 
enson, and that said decree was rendered in June, 1876, 
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after the crop was planted, and that by said decree he was 
charged with the rent of the land up to March 1st, 1877, 
and that plaintiff rented said land to Decker for the year 
1876, up to March, 1877, and that,Decker raised the corn 
in controversy on said land in that year, and that Decker 
informed both plaintiff and defendant that they might 
take the corn grown thereon for rent and settle the matter 
of rent, or who was entitled to it for rent, between them- 
selves, and that defendant afterward, without consent of 
plaintiff, took said corn, and that defendant, in October, 
1876, purchased the land at asheriff’s sale made under the 
decree of Stevenson against Stevenson aforesaid, then de- 
fendant’s purchase of the land did not carry any interest 
in the crop of Decker, and plaintiff was entitled to the 
rent of said land from Decker, and the finding must be for 
plaintith” 

The following instructions were given on behalf of 
defendant: 3. “ This action does not lie at the suit of the 
plaintiff as landlord of the tenant Decker, to recover rent 
due from Decker. The fact that rent was due him would 
give plaintiff no right to possession of the crop.” 

5. “If the corn in question was given to the plaintiff 
and defendant jointly for rent claimed by them both, then 
the plaintiff cannot recover in this action.” 

It will be perceived that instruction number five, given 
for defendant, is in direct conflict with the instruction 
1. isstevctions. given for plaintiff, and for this reason, if no 
other, the judgment must be reversed. 

sut aside from this, plaintiff’s instruction is erroneous 
in this, that it declares on the facts assumed in the instruc- 
* semen ane tion that plaintiff was entitled to recover the 
tion. entire rent of the land from Decker from 1st 
day of March, 18%6, to the Ist day of March, 1877. The 
parties to the partition suit, of whom plaintiff was one, 
were the owners and vendors of the land which had been 
rented to Decker, and defendant, as the vendee or grantee, 
from the time of his purchase, was entitled to a propor- 
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tional part of the rent from Decker remaining unpaid. 
The plaintiffs in the petition suit from the time of the sale 
were entitled to the purchase money paid by defendant, 
and defendant was entitled to the beneficial use or profits 
of the land. After the sale the plaintiff ought not to be 
permitted to enjoy the use of the money paid for the land 
and the use of the land also. That defendant was entitled 
toa proportional part of the unpaid rent after his purchase 
is established by the following authorities: Biddle v. Hus- 
man, 23 Mo. 597; Borrell v. Dewart, 37 Pa. St. 184; Crosby 
v. Loop, 13 Ill. 625. The fact that the land was sold by the 
sheriff under a decree of sale asked for by plaintiff cannot 
affect defendant’s right. Rent is incident to the reversion, 
and whenever that is severed either by the act of the parties 
or the act of the law, the rent will follow the reversion and 
be payable to the assignee thereof. Taylor Land. and Ten., 

That part of the decree read in evidence, as well as 
the verbal evidence offered in explanation of it, was im- 
s. partition: jvdg- PVOperly received, for the reason that de- 
=. fendant not being a party to it, the rights 
acquired by him through his purchase could neither be 
attected by it nor taken away. 

The judgment will be reversed, and as there was some 
evidence tending to show that plaintiff was the owner of 
the corn by purchase from Decker, the cause will be re- 
manded so that it may be tried on that theory, as plaintiff 
can only recover in this proceeding by showing that he was 
the owner of it by reason of purchase when taken by de- 
fendant. All concur. 
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Foote v. Sanpers ef al., Appellants. 


1. Will: rERgOoNAL CHARGE ON DEVISEE FOR LIFE: DEVISE OF ‘‘ WHAT 
REMAINS” AFTER LIFE ESTATE. A testator by his will appointed his 
wife executrix of his estate. willed that all his just debts be paid, 
and that his wife raise his children as she might think proper, and 
bequeathed to her “all my (his) estate, both real and personal, dur- 
ing her natural life or widowhood, and what then remains to be 
equally divided among my (his) children.” Held, that the clauses 
relating to the payment of debts and the rearing of the children 
imposed no personal charge upon the wife, so as to afford an oppor- 
tunity for the application of the rule that, when a will imposes a 
charge on the person of a devisee, it creates a fee; neither do the 
words “ what then remains” imply a power of disposition of the 
real estate, annexed to the life estate devised to the wife; they are 
to be limited to the personalty. The wife’s interest in the realty, 
therefore, was a simple life estate. 


to 


Estoppel: equity. The facts of this case are not such as to estop 
the plaintiffs from asserting their title to the land devised to them 
by their father on the ground that they have enjoyed the proceeds 
of a sale of the land made by his executrix. 

3. Estate: peep. Where tenant for life in his own right executes a 
conveyance purporting and intended to convey the fee, the con- 
veyance though ineffectual for that purpose, will pass his life estate. 


Appeal from Buchanan Circuit Court—Hon. Jos. P. Grusp, 
Judge. 


AFFIRMED. 
Heren, Vories, Vineyard & Woodson for appellants. 


1. The testator charged his wife with the payment 
of his debts and committed to her care and charge the 
rearing, as she thought proper, of their six infant children. 
It is not reasonable to conclude that he would impose these 
important charges upon her without providing any fund 
or means except a life estate in his property. The imposi- 
tion of these charges raises a power to sell. Jackson v. 
Martin, 18 John. 30; Jackson v. Bull, 10 John. 148; 2 
Wend. 14; Jackson v. Merrill, 6 John. 185; Schermerhorne 
v. Schermerhorne, 6 John. Ch. 70. 
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2. The devise is not to the wife for her use during 
her life or widowhood, and then to his children, but to her 
during her natural life or widowhood, “ and then what re- 
mains” tohis children. These words clearly imply a power 
to dispose absolutely. Turner v. Timberlake, 53 Mo. 871; 
Hazel v. Hagan, 47 Mo. 277; Ramsdell v. Ramsdell, 21 Me. 
288; Harris v. Knapp, 21 Pick. 415. 

3. Mrs. Hunt’s deed carried the fee. Ricard v. Will- 
iams, 7 Wheat. 59; Blagge v. Miles, 1 Story, 427; Conklin 
v. Ey ron, 21 Wend. 430; Newton v. Bronson, 13 N. Y. 593 ; 
Owen v. Ellis, 64 Mo. 77; Campbell v. Johnson, 65 Mo. 439. 

4. The deed was intended by the grantor to convey 
the title in fee, and was so understood by the grantee. The 
grantee paid in good faith the full market value of the 
land at the time of purchase. That the plaintiffs have re- 
ceived the benefit of the purchase money, is not even ques- 
tioned, and is manifest from the proof. Having enjoyed 
the fruit of the conveyance for thirty years, they should 
be compelled to do justice by making a good title to the 
land, if defendants have not already such title. Newton v. 
Bronson, 13 N. Y. 591; Olney v. Eaton, 66 Mo. 563. 


Willard P. Hall for respondents. 


Henry, J.—This suit was instituted to quiet title to 
to certain real estate in Andrew county, Missouri. The 
plaintiffs are children and heirs of one James C. Hunt, 
deceased, and the defendants claim the Jand under a cone 
veyance made by Diana A. Hunt, his widow, to one Ab- 
bott. 

The controversy arises on the construction of the will 
of said James C. Ilunt, who died in the state of North 
Carolina, seized of the land in this State, which is in liti- 
gation in this suit. The will was as follows : 

In the name of God, amen. 1, James C. Hunt, being 
weak in body, but of sound mind, do make this my last 
will and testament : 
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Item Ist. I will that all my just debts be paid, of 
which there are but few. 

Item 2nd. I give and bequeath unto my beloved wife, 
Diana A. Hunt, all my estate, both real and personal, dur- 
ing her natural life or widowhood, and what then remains 
to be equally divided among my children, viz: Leonidas 
Hunt, Cynisca Hunt, George Bowen Hunt, James Martin 
Hunt, Elvira Bryan Hunt, and Susan Clemens Hunt. 

Item 3rd. I will that my wife raise my children as 
she thinks proper. 

Item 4th. I will that my wife, Diana A. Hunt, be my 
executrix of this my last will and testament, this 28th day 
ot June, 1847. 

The appellants contend first, that, by the will, Diana 
L WiLL: personal A. Hunt took a fee simple estate in the land, 
for life: devine of OF second, if not at least a life estate with 
after life estate. power to dispose of it in fee simple. 

In support of the first proposition, they rely upon the 
doctrine that when the will imposes a charge, or trust on 
the person of the devisee, it creates a fee. 

That doctrine has no application when a life estate is 
expressly devised, but only where an estate is given without 
words of limitation. 

Chancellor Kent in Jackson v. Bull, 10 John. 151, states 
the doctrine thus: “ Where the charge is upon the estate, 
and there are no words of limitation, the devisee takes only 
an estate for life; but where the charge is on the person 
of the devisee, in respect of the estate in his hands, he 
takes a fee, on the principle that he might otherwise be a 
loser.” This distinction will be found in all the cases on 
the subject. It was announced by Lord Mansfield in Frog- 
morton v. Holyday, 3 Burrows 1624, in which he said that 
“the devisee without words of limitation, can take an 
estate for life only,” but if a personal charge be made upon 
him, “let the sum charged upon the devisee be ever so 
small, it shall give a fee.” But in this case, there was no 
personal charge upon Diana A. Hunt. The first item of 
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the will does not charge her personally with the payment 
of his debts, or any part of them; and the third item, so 
far from imposing a personal pecuniary charge upon her, 
leaves it to her to raise the children as she thinks proper. 
That is certainly too indefinite to create a personal charge 
upon the devisee. 

There is more plausibility in the second position, that 
she took under the will a life estate with power to sell and 
convey. 

There are adjudications in Maine and Massachusetts, 
and elsewhere, which favor the doctrine contended for by 
appellants: Ramsdell v. Ramsdell, 21 Me. 288; Scott v. Per- 
kins, 28 Me. 22; Shaw v. Hussey, 41 Me. 495; Harris v. 
Knapp, 21 Pick. 413; Paine v. Barnes, 100 Mass. 470. 
They hold that from the words “whatever shall remain,” 
the implication is inevitable, that the first taker had a 
power to make such disposition. 

On the other hand, in Smith rv. Bell, 6 Peters 74, a gift to 
a wife of all the testator’s personal estate, with an absolute 
power of disposal expressly given, with a proviso, that the 
remainder, after her decease, should go to his son, was held 
by the Supreme Court of the United States to be inopera- 
tive as to the power of sale, that the wife took a life estate 
only, and the son a vested remainder. C. J. Marshall 
delivered the opinion of the court, and used this language: 
“These words give the remainder of the estate, after his 
wife’s decease, to the son, with as much clearness as the 
preceding words give the whole estate to the wife.” “The 
limitation in remainder shows that in the opinion of the 
testator, the previous words had given only an estate for 
life.” 

The position of the court in that case was that the 
words “the remainder after her decease” qualified and lim- 
ited the estate personally given, while here it is contended 
that they enlarge an express life estate into an absolute fee 
simple estate, or, at least, give an absolute power of sale. 
Smith v. Bell was followed by the Supreme Court of 








620 


SUPREME COURT OF MISSOURI, 


Foote v. Sanders. 








the United States in the recent case of Brant v. Va. 
Coal § Iron Co., 93 U. 8. 332. But without committing 
ourselves to the extreme doctrine announced in those cases; 
(in fact the contrary has been held by this court in Owen 
v. Klis, 64 Mo. 77; Campbell v. Johnson, 65 Mo. 439, and 
Owen v. Switzer, 50 Mo, 322,) we think they meet and an- 
swer the extreme views urged here, which find support in 
the adjudications of the highly respectable courts of Maine 
and Massachusetts. 

It is a question of intention, and the intention of the 
testator, to be ascertained by taking and construing all 
parts of the will together, controls in its construction. It 
is on this ground that the devise of an estate without limi- 
tation, accompanied with a personal charge upon the de- 
visee gives him a fee. 

That the clause of the will in question here did not 
confer a power of sale upon the widow, has been deter- 
mined in this State, we think, in the case of Gregory v. 
Cowgill, 19 Mo. 415, where the testator devised all of his 
estate, both real and personal, to his widow, to have anid 
hold during her lifetime, except one slave, whom he eman- 
cipated. ‘To his nephew, J. H. Gregory, by another clause 
of the will, he devised all that might remain of his estate, 
both real and personal, after the death of his wife, forever. 
The court held that no express estate for life was given to 
the widow, and that “ if the word ‘ remain’ was suflicient 
to raise a power of disposition in the devisee for life, there 
were words in the will enough to give it an effect without 
applying it to the real estate. Some of the property was 
of a perishable nature, and some of it would be consumed 
in the use; it was not, therefore, designed that such por- 
tions should be accounted for to the remainder-man.” There 
the words “all that might remain of his estate,” related 
as well to the real, as the personal estate, by the express 
language of the will. Here, it would not be a violent con- 
struction of the clause of the will in question to hold that 
the words “what then remains,” relate only to the per- 














OCTOBER TERM, 1880. 621 


Foote v. Sanders. 


sonalty. In fact, such we take to be its meaning. In 
the same clause he gave all his real and personal estate 
to his wife during her natural life or widowhood, and what 
then remains to his children. The words “ what remains” 
do not necessarily relate to the real estate, and as was re- 
marked by Judge Scott in Gregory v. Cowgill, there are 
other words in the will sufficient to give effect to those 
words, without applying them to the real estate. This 
identical question was before the supreme court of [llinois, 
in Siegwald v. Siegwald, 37 Ill. 435, and decided in favor of 
the remainder-man ; and to the same effect is the recent 
vase of Green v. Hewitt, 97 Ill. 113; s.¢.,12 Cent. L. Jour. 58. 

That the deed of Mrs. Hunt to Abbott was intended 
by the grantor to convey the title in fee, we think clear, 
». estorren: equi. #24 also that the grantee purchased in good 
ty. faith, and paid for the land its market value 
atthe time. It is not so clear that the children of the tes- 
tator, or their representatives, have received the benefit of 
the purchase money. Mrs. Hunt is still, or at the trial of 
the cause was, alive. She testified that there was ample 
money and personal estate of the testator to educate and 
support the children, without selling any of his land. In 
this statement she is corroborated by other witnesses, and 
there is no contradictory evidence in the record on that 
point. She also testified that the money received by her 
tor the land was lent out by her, and, if there is any evi- 
dence to show that the children, or any of them, ever 
received any portion of it, we have failed to find it in the 
record. At the time of the sale they were not of an age 
to assent to or acquiesce in it. The estate had, at that 
time, suffered no impairment in the hands of Mrs. Hunt, 
vor has it since, so far as appears from the evidence. 

The deed from Mrs. Hunt corveyed her life estate. ( 
This she had a right to sell and convey, without refer- 
3. estate: deed. ence to the doctrine announced in Owen v. 
Ellis, 644 Mo. 77, and Campbell v. Johnson, 65 Mo. 439. It 
was not the execution of a power, but the exercise of a 
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right of disposition of her own property, and her life estate 
in the land was all she had the right to dispose of, and 
nothing more passed by her deed to Abbott. The judg- 
ment for plaintiffs is affirmed. All the judges concur. 


GartH v. CALDWELL, Appellant. 


1. Bill of Exceptions. The signature of the judge of the trial court 
is essential to a bill of exceptions. This court will not notice an un- 
signed bill. 

2. Replevin: crops. Corn in the stalk is the subject of replevin; 
and this without regard to whether it is growing, or, having matured, 
has ceased to derive any nourishment from the soil. 

3. : : PLEADING. Even if it were necessary that a peti- 
tion in replevin for corn in the stalk should show that the corn had 
matured, yet a failure todo this could not be taken advantage of 





aiter verdict. 

4. Judicial Notice: crors. The courts will take judicial notice that 
corn is mature in the month of December. 

5. Replevin: vervicr. Where the plaintiff in replevin has the prop- 
erty in possession, a general verdict in his favor without an assess- 
ment of damages is not an error of which defendant can complain. 

6. Pleading: srorairs. Omission to state directly in a petition in 
replevin that the property in controversy is in the possession of de- 
fendant, will be deemed cured, at least after verdict, if there is an 
averment that the defendant wrongfully detains it. So, also, if the 
answer confesses the fact, though only by implication. 

Omission to state a material fact will be obviated if the 

pleading of the opposite party puts the matter in issue. 

Bill of Exceptions. A party intending to appeal presented to 

the judge of the trial court a bill of exceptions which the judge 

refused to sign. ‘To this refusal an exception was taken and another 
bill of exceptions was tendered, wherein was incorporated the for- 
mer bill. The judge signed the second bill. Held, that this did not 
bring up for review the questions designed to be raised by the orig- 
inal bill. The exceptor’s remedy, if the trial term had not lapsed, 
was to have the original bill signed by by-standers; if it had iapsed, 
a proceeding by mandamus to compel the judge to sign. 
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Appeal from Ralls Circuit Court—Hon. Joun T. Repo, 
Judge. 


AFFIRMED. 


This was an action of replevin commenced originally 
against Caldwell and one Parsons on the 7th day of De- 
cember, 1874, to recover several ricks of cordwood, one 
hundred shocks of corn in the field, thirty shocks of fod- 
der and six acres of corn on the stalk, all alleged by the 
petition to be upon land occupied by and in the possession 
of Parsons. Parsons did not answer, and plaintiff subse- 
quently dismissed as to him. Caldwell answered, denying 
title of property in plaintiff, and averring the ownership 
of the property to be in Parsons, and that he, as sheriff of 
Ralls county, by virtue of an execution against Parsons, 
had levied upon the same to satisfy said execution. The 
property was delivered into the possession of Garth, and 
was in his possession at the time of the trial. The trial 
resulted in a general verdict for plaintiff, without any as- 
sessment of damages, upon which the court entered judg- 
ment that the plaintiff retain possession of the property and 
recover his costs. Sundry exceptions to the rulings of the 
court were saved by defendant at the trial ; and by agree- 
ment of counsel defendant was allowed sixty days after the 
term in which to prepare and file a bill of exceptions. 
Such a bill was prepared and presented to the judge for 
allowance, but was mislaid, so that for a time it could not 
be found. <A second bill was then presented and allowed; 
but was not filed in time. Ont of these transactions grew 
the mandamus proceedings against the trial judge, the 
Hon. John T. Redd, reported in 68 Mo. 106. After the 
decision of that case the defendant again appeared before 
the court below and filed his motion for a nune pro tune 
filing of the bill and for the proper record entries, tendering 
the original bill, which had been found since the proceed- 
ings in this court, and supporting the motion by affidavits, 








624 SUPREME COURT OF MISSOURI, 
Garth v. Caldwell. 


which motion the court overruled, and the defendant then 
took a bill of exceptions to this ruling, and incorporated 
the original bill and affidavits therein. This latter bill was 
signed by the judge, and upon this the case came to this 
court. The other facts appear in the opinions. 


H. S. Priest tor appellant. 


1. Among other things, plaintiff demands “ six acres 
of corn on the stalk,” which by all ordinary interpretation 
means corn in the stalk standing on six acres of ground. 
Standing corn is part of the freehold, and not subject to 
replevin. Williams on Person. Prop., (4 Ed.) 19; Chitty 
Pleadg., (16 Ed.) 182; Vausse v. Russel, 2 McCord 329; Di 
Mott v. Hagerman, 8 Cow. 220; Cresson v. Stout, 17 John. 
116; Brown v. Wallis, 115 Mass. 158; Huebsehmann v. Me- 
Henry, 29 Wis. 655. Growing crops may be taken in exe- 
cution, because such a levy does not contemplate an actual 
taking and touching of the property, but simply the pur- 
suit of such a course as is calculated to reduce it to the 
dominion of the law. Herman on Executions, 235, 340- 
Replevin does contemplate actual seizure. Ricketts v. Dor- 
rel, 55 Ind. 470; s. «,4 Cent. L. Jour. 502. Whatever 
view the court may take as to the right to take matured 
standing corn in replevin, there certainly is no such right 
if the crop is still growing. Pratte v. Coffman, 27 Mo. 
424; Rowell v. Klein, 44 Ind. 290; s. ¢, 15 Am. 235; Robd- 
erts v. Bank, 19 Pa. St. 75. The petition does not state 
that the corn is matured. If it be necessary to prove it, 
it is necessary to aver it. The presumption would be that 
the corn on the stalk is still growing and unmatured, for 
the usual course of husbandry is to harvest matured crops. 
The plaintiff may have a cause of action and may not, but 
it certainly devolves upon him to state a good cause of ac- 
tion. Embree v. Patrick, ante, p. 173. 

2. The verdict is general. It does not find the value 
of the property or assess any damages for the taking and 
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detention. and thus ts erroneous. atat v. Dunn, 60 Mo. 
64; White v. Van Houten, 51 Mo. 577; Burghart v. Brown, 
60 Mo. 24; Cates v. Nickell, 42 Mo. 169. 

3. The last bill of exceptions shows, 1st, The origi 
val bill was correct; 2nd, That the judge had signed a 
duplicate of it; 3rd, That the bill had been with the clerk 
from during the term of the court at which it should have 
been filed until presented to the judge the second time for 
signature ; 4th, That neither the appellant nor his attor- 
neys have been guilty of any negligence in the matter; 
5th, That it would be a grievous injustice to the appellant 
not to allow the bill. Besides, the appellant has a bill duly 
taken and allowed, incorporating in it the bill taken at the 
trial term of the court, and which is here in due form as a 
part of the record. The appellant put himself in the atti- 
tude indicated by this court in the case in 68 Mo. 


W. C. Foreman for respondent. 


That the “six acres of corn on the stalk,” was _per- 
sonal property, cannot be denied by appellant, because he 
had levied upon the same as the personal property of Par- 
sous, as stated in his answer, and, therefore, it must have 
been in his possession and capable of actual manual deliv- 
ery, otherwise he could make no legal seizure and sale of 
same. R.8.,$ 2388. If personal property, it was subject 
to replevin. Morris on Replevin, 58; R.8., § 4844; Gray 
v. Parker, 38 Mo. 160; Jones v. Dodge, 61 Mo. 368. Corn, 
whether mature or immature, although unsevered from the 
ground, belonging to the class of “ fructus industriales, as dis- 
tinguished from fructus naturales, such as trees, grass, ete., 
isa chattel.” Benj.on Sales, 109. Growing crops go as per- 
sonal property to the executor, and not to the heir. Pratte v. 
Coffman, 27 Mo. 424; Bloom v. Welsh, 27 N. J. L. 177; 3. ¢., 
8 Am. L. Reg. 97; 1 Williams on Executors, 596. They 
may be sold as chattels by parol. Benjamin on Sales, 109; 
Austen v. Sawyer, 9 Cow. 39; Purner v. Piercy, 40 Md. 212; 
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s.¢., 17 Am. 591, and note; 1 Greenleaf Ev., (12 Ed.) § 
271, and note. They may be taken on execution and sold 
as chattels. Herman on Executions, § 219; Whipple v. 
Foot, 2 John. 418; Starart v. Doughty, 9 John. 108; Mor- 
ris on Replevin, 97. The corn was plainly mature. The 
courts will take judicial notice of the course of seasons and 
the order of the ordinary crops. The respondent brings 
his suit to recover not only * corn in the stalk,” but “corn 
in the stalk and shocks of fodder” all being on a certain 
farm. These could not co-exist under the ordinary course 
of farming in this State, if at all, except at a season when 
the corn on the stalk must be mature and ready to be gath- 
ered or cut. 1 Greenleaf Ev., § 271; Mellraine v. Harris, 
20 Mo. 458; Hecht v. Dittman, (Sup. Ct. Iowa, 1880,) 13 
Chic. Leg. News 127. 

2. The verdict was not such that the defendant could 
complain. 

3. There is no bill of exceptions signed by the judge 
preserving exceptions to the rulings at the trial. 


I. 


SueRwoop, C. J.—There is no bill of exceptions here 
that we can regard as such, since the bill which is said to 


1. BILL OF EXCEP- 
tio:s. 


contain the evidence and other proceedings 
had at the trial, has not been signed by the 
judge nor otherwise authenticated. On a former occasion, 
when an alternative writ was asked and granted to compel 
Judge Redd to produce the original bill of exceptions in 
this case, or the copy thereof, file the same with the clerk of 
the Ralls cireuit court, and make an appropriate entry nunc 
pro tune, ete., ete., it appeared from the return of the judge, 
which was not traversed, that he had signed a copy of the 
original bill of exceptions, but after the expiration of the 
sixty days agreed upon, and we refused to award a per- 
emptory writ, remarking, among other things, in denying 
that writ, that: “It does not appear that the second bill 
might not have been prepared and tendered to the judge 
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within the authorized period, nor that the same was so ten- 
dered; nor is there any fully satisfactory reason for the 
delay ; and besides all that, the relator has not even caused 
the bill, though signed out of time, to be presented in 
term time for filing.” State ex rel. Caldwell v. Redd, 68 
Mo. 106. What has become of the bill of exceptions signed 
by the judge, does not appear, nor is it material for our 
present purpose to inquire. It is sufficient for us to say 
that what is termed the original bill of exceptions is not 
signed by the judge, and, therefore, cannot be regarded by 
us as preserving any of the matters said to be contained 
therein. 


LI. 


Since there is no bill of exceptions, we can only look 
to the record proper; and first to the petition: We do 
2 RePLeviN: crops. not regard that as subject to criticism, be- 
‘ause it alleges that part of the property sought to be 
replevied is “six acres of corn on the stalk.” Whatever 
opinions were formerly entertained on this point, it seems 
quite weli established now, both in England and in this 
country, that annual crops, crops raised by yearly labor 
and cultivation, or fructus industriales, are to be regarded 
as personal chattels, independent of and distinct from the 
land, capable of being sold by oral contract, and this with- 
out regard to whether the crops are growing or having 
matured, have ceased to derive any nutriment from the 
soil. 2 Schouler Per. Prop., 468, ef seg. and cases cited ; 
2 Bingham Real Prop., 184, et seq. and cases cited; Benja- 
min ou Sales, §§ 120, 121, 126, and cases cited 


III. 


And even if it had been necessary to have declared 
that the corn had matured, as claimed by defendant, in 
. ~— . order to have shown it to be the subject of 
punning. replevin, advantage of that defect should have 
been taken at an earlier stage of the proceedings, by mov- 




















628 SUPREME COURT OF MISSOURI, 
Garth y. Caidwell. 


ing to have the petition “ made definite and certain.” R. 
8. 1879, § 3529; Bliss on Code Pleading, § 425, and cases 
cited. Besides, the code requires that: “In the construe- 
tion of a pleading, for the purpose of determining its effect, 
its allegations shall be liberally construed, with a view to 
substantial justice between the parties.” R. 8. 1879, § 
3546. 

Moreover, that code also provides that “Matters of 
which judicial notice is taken, need not be stated in plead- 
s supictanworice: ING.” RK. 8.1879, § 3548; Bliss Code Plead., 
aoepe. § 177. Now the present action was insti- 
tuted in December, 1874, and among those matters whereof 
courts will take judicial notice is that certain crops mature 
at certain seasons. Bliss Code Pleadings, § 188; Floyd v. 
Ricks, 14 Ark. 286; 1 Greenleaf Ev., § 5. There is no 
doubt, therefore, that the petition is good, in the particu- 
lar referred to. 

BY. 

The objection to the verdict, that it isgeneral: “ We, 
the jury, find for the plaintiff,” and does not tind the value 
5. nertevin: yer Of the property, nor assess any damages for 
om. taking and detention, is not tenable in the 
circumstances of this case. The plaintiff had the property 
in possession, and the verdict says, rightfully. The fact 
that the jury did not go on, as they might have done, and 
assess damages in plaintiff’s favor, has certainly not ope- 
rated to the injury of the defendant, and the plaintiff is not 
complaining on that score; and we are expressly forbid- 
den to reverse any judgment unless for “errors materially 
affecting the merits of the action.” R. S. 1879, § 3775. 
This is not one of thatsort. ‘The judgment will, therefore, 


be aflirmed. All concur. 


On Motion for Rehearing. 
I. 
Suerwoop, C. J.—Granting that the petition be defect- 
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ive in that it does not allege that the property was in the 
6. pLEapixe: jeo. POSSession of the remaining defendant, Cald- 
ae well, yet it does allege that the defendant 
wrongfully detains the property, and this is an indirect and 
inferential allegation that the property was in the posses- 
sion of the defendant; an allegation which, though defective, 
is certainly good after verdict, since the words “wrongfully 
detains ” necessarily imply the adverse possession of the 
property sued for in replevin. ‘Tidd’s Prac., 919, and cases 
cited ; aud it will be presumed (if the evidence be not pre- 
served and overthrow such presumption, International Bank 
v. Franklin Co., 65 Mo. 105), that those facts defectively 
stated or omitted, were in proof before the jury rendering 
the verdict, or else that no such verdict would have been 
returned. In these instances “such defect is not any jeo- 
fail after verdict.” 1 Saund. Rep., 228, note 1. 


[I. 


But a reversal cannot occur in this case on account of 
the defect in the petition, for another very sufficient reason, 
that the answer * explains well enough how Caldwell be- 
vame connected with the case,” alleging that he had seized 
and taken it as sheriff, etc., and “denies that he wrong- 
fully detains said property.” The answer thus cures any 
defect in the petition. For the denial that detendant 
“ wrongfully detains” the property necessarily admits the 
detention, but only denies the wrongfulness thereof. The 
defendant thereby admits that he has the property in his 
possession. The allegation in the answer that defendant 
had seized and taken the property, ete., and asks for its 
return and delivery to him, also shows that defendant was 
in possession of the property at the time plaintiff sued out 
his writ of replevin. These allegations of the answer, by 
putting in issue that fact, which the petition should have 
alleged, cure such lack of allegation. Stivers v. Horne, 62 
Mo. 473. 

Even at common law it was a rule of pleading that an 
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Omission to state a material fact, either in the declaration 
.—— or special plea, would he obviated if the 
pleading of the opposite party put the matter in issue. 
This rule was known as “ express aider.”’ In an old case 
in Massachusetts the omission of a necessary averment that 
the defendants bad mills ow and below a certain mill-dam, 
was held supplied by a plea admitting that they were seized 
and in possession of certain mills, Parker, C. J., remark- 
ing: That if “the parties go to trial upon a full knowl- 
edge of the charge, and the record contains enough to show 
the court that all the material facts were in issue, the de- 
fendant shall not tread back and trip up the heels of the 
plaintiff on a defect which he would seem thus purposely 
to have omitted to notice in the outset of the controversy.” 
Slack v. Lyon, 9 Pick. 62; Bliss on Code Plead., § 437, and 
cases cited. 





III. 


Bills of exceptions were unknown to the common law ; 
their origin was altogether statutory, having been intro- 
s nu or excep. Queed by the 138 Edw. [. C. 31. Bulkeley v. 
TIONS. Butler, 2 Barn. and Cres. 434; Ned v. State, 
7 Porter (Ala.) 187. The statutes of this state provide 
but two methods whereby a bill of exceptions may be 
signed during the term; one by the judge; (R. 8. 1879, § 
3635); the other by by-standers, in case the judge refuse 
to sign; (R. 8S. 1879, §§ 3637, 3638.) Where, however, 
the parties by consent entered of record at the same term 
when the exceptions are taken, agree that the bill may be 
filed on or before a day certain in vacation, the statutory 
rule has been so far, by long practice and decisions, relaxed, 
as to permit this tobe done. If during the term the judge 
refuse to sign the bill, the party has his remedy by calling 
bystanders. If after the term and during the period fixed 
by the record agreement of the parties, he refuse to sign, 
relief must be sought by appealing to the mandatory au- 
thority of this court. 
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Nearly thirty years ago, a party, ¢uring the term, 
presented his bill of exceptions, which the judge retused 
to sign because not presented within five days as required 
by rule of court. Upon this refusal, the defendant tend- 
ered a bill of exceptions to the decision of the court in 
refusing to sign the bill of exceptions first tendered, and 
appealed from the judgment. When the cause came here 
it was held. “1. This court cannot notice the bill of ex- 
ceptions which the judge refused to sign, because it is not 
upon the record in the mode required by law, either by 
the signature of the judge or of bystanders. 2. Upon ap- 
peal, the bill of exceptions taken to the refusal of the 
judge to sign the bill previously presented cannot be no- 
ticed, because if his refusal had been improper, it is not to 
be corrected by appeal.”” Darrah v. Steamboat, 17 Mo. 276. 
The case just cited fully supports the view of the matter 
we took in the original opinion respecting the bill of ex- 
ceptions in the case before us. A more recent case holds 
substantially the same view. Thus, where the judge re- 
fused to sign a bill of exceptions and so certified, ete., 
affidavits were taken as to its truth, but it was not signed 
by bystanders, and this court remarked: ‘“ But there can 
be no bill of exceptions at all, unless it be signed either by 
the judge of the court or by bystanders. This bill of ex- 
ceptions was not signed at all, and must be regarded as a 
nullity.” Smith v. H. & St. Jo. Railroad, 55 Mo. 601. The 
proper course for the defendant to have pursued in the 
present instance, was to have asked for a mandamus to 
compel the judge to sign the original bill; and his refusal 
to sign “cannot be corrected by appeal.” 17 Mo., supra. 

The case of Maupin ve. Virginia Lead Mining Co., in 
which a motion was made to strike out the bill of ex- 
ceptions because not filed in time, differs widely from this 
one, in that there the bill of exceptions was signed by the 
judge, and was not filed in time owing to what we consid- 
ered unfair conduct of the attorney of the adverse party 
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to whom was intrusted the duty of filing the bill. There 
is no such element in this case. For these reasons we deny 
the motion for rehearing. All concur. , 


tizrwson v. TooTLe « a., Appellants. 


1, Fraudulent Conveyance: possEssioN AND POWER OF SALE IN 
MORTGAGEOR. One V. having bought a stock of goods on credit, to 
secure the payment of the purchase money, gave a mortgage on the 
goods, together with other goods of his own. The mortgage de- 
scribed the goods as being “ now kept and offered for sale at the 
store room at,” ete., and by its terms was to extend to and include 
any goods which V. might thereafter add to the stock. The mort- 
gagee was authorized to take and remove the goods in case of failure 
to pay the mortgage debt. Ald, that it did not appear from the 
face of this instrument that the mortgageor was to retain possession 
of the goods with a power of sale, and the mortgage could not, 
therefore, be declared void on its face. 

2. : WHEN VOID AS MATTER OF LAW. The court cannot declare a 
conveyance to be fraudulent and void, unless it is fraudulent on its 
face. If the question of its validity depends upon extrinsic evi- 
dence, that evidence must be submitted to a jury. 

8. Interplea in Attachment: verpicr. Upon the trial of an inter- 
plea in attachment, the verdict must be responsive to the issue pre- 
sented, viz: whether the property attached was the property of the 
interpleader. A mere money verdict in favor of the interpleader 
will not do, even where the property has been sold and the proceeds 
are in the hands of the sheriff. 





Appeal from Cass Circuit Court—Hon. Noan M. Givay, 
Judge. 


REVERSED. 
The property attached sold for $542.75. 


C. W. Sloan and Boggess § Railey for appellauts. 


1. The language of the mortgage necessarily implies 
that Vogler had the right to retain possession and continue 
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the sale of goods in the ordinary course of his business as 
a merchant, and apply the proceeds to his own use until 
the maturity of the note. What else can it mean? Will 
aman buy a stock of goods and add it to another he al- 
ready has, and buy other goods and add thereto, and keep 
the whole thereof on hand as a security for a note to ma- 
ture many months hence? These goods were perishable 
in their nature; necessarily must depreciate in value. 
The mortgagee stipulated for the right to take possession 
of the goods. When? On the maturity and non-payment 
of the note! Expressio unius, exclusio alterius. The mort- 
gage is void under section 2496, Revised Statutes. Robin- 
son v. Robard, 15 Mo. 459; Brooks v. Wimer, 20 Mo. 503 ; 
Walter v. Wimer, 24 Mo. 63; Stanley v. Bunce, 27 Mo. 269; 
Armstrong v. Tuttle, 34 Mo. 452; Ledge v. Samuels, 50 
Mo. 204. 

2. It was error to admit parol evidence of the sup- 
posed agreement that Vogler should pay over the proceeds 
of sales to Mrs. Hewson. Pearson v. Carson, 69 Mo. 550; 
R. S. § 2503. Such an agreement, to be good, must be em- 
bodied in the mortgage. Metzner v. Graham, 57 Mo, 404. 

3. If the mortgage is not void by reason of what 
appears on its face, yet when taken in connection with the 
circumstances, situation, and relations of the parties, and 
their subsequent course of dealing with the mortgaged 
property, for nearly a year from the date of the mortgage, 
it must be held void as matter of law. Reed v. Pelletier, 28 
Mo. 175; State r. Benoist, 37 Mo. 500, 515; Bigelow v. 
Stringer, 40 Mo. 195, 205; State rv. D’Ocnch, 31 Mo. 453; 
State v. Voyllaire, 31 Mo. 445. 

4. The interpleader was not entitled to a money 
judgment. But for the statute (It. 8. ¢ 449) persons claim- 
ing attached property could not intervene to assert any 
rights whatever thereto, but would be left to assert them 
in some other way, such as replevin, trover, conversion, 
ete., by a new and independent action to recover posses- 
sion of the property attached. By this section persons aie 
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enabled to interpiead, and therevy procure an adjudication 
of their rights. The proceeding is purely statutory, in 
derogation of the common law, and to be strictly construed ; 
so that the utmost limit to which the right can be extended 
is the recovery of the thing attached. It cannot be ex- 
tended so as to allow a party to claim a specific article of 
personal property and then, upon issues framed to try that 
right, recover a money judgment against the attaching 
creditor. Mills v. Thompson, 61 Mo. 415. 


Comingo § Slover and W. J. Terrell for respondent. 


1. Vogler requested Mrs. Hewson to take the stock 
to satisfy the debt due her, and the fact that there were 
articles taken that had been purchased subsequent to the 
execution of the mortgage is immaterial, as they were, in 
terms, embraced in the mortgage. Cook v. Corthell, 11 R. 
I. 482; Williams v. Briggs, 11 R. I. 476; Moore v. Byrum, 
(Sup. Ct. S. C., 1879,) 7 Rep. 696; Buck v. Seymour, 46 
Conn. 156; s.a, 9 Rep. 79; Erans v. Sprague, 30 Wis. 303; 
Morrow v. Reed, 30 Wis. 81; State v. Tasker, 31 Mo. 443; 
Voorhis v. Langsdorf, 31 Mo. 451; Harmon v. Rice, 11 Met. 
(Mass.) 333; Carrington v. Smith, 8 Pick. 419. 

2. Asto fraudulent conveyances, see Milburn v. Waugh, 
11 Mo. 369; Little v. Eddy, 14 Mo. 160; Gates v. Labeaume, 
19 Mo. 17; State v. Tasker, 31 Mo. 445; State v. D’ Ocench, 
81 Mo. 453; Voorhis v. Langsdorf, 31 Mo. 451; Harmon v. 
Rice, 11 Met. (Mass.) 333; Carrington v. Smith, 8 Pick. 419; 
Weber v. Armstrong, 70 Mo. 218. 

3. At the time of the trial of the interplea, the prop- 
erty had been sold under appellants’ attachment, and the 
sheriff then had the proceeds of the sale in his hands, and 
was by the court ordered to lend them out until the case 
at bar should be determined by this court. The goods 
having been sold, a verdict in the usual form in such cases, 
and a judgment for their return would have been useless, 
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if not absurd. White rv. Graves, 68 Mo. 218; Wooldriage vu, 
Quinn, 70 Mo. 370. 


Henry, J.—In an attachment suit by Tootle and others 
against Mr. Vogler, Margaret Hewson filed an interplea 
1. FRAUDULENT claiming the goods seized in the attachment 


CONVEYA N¢ ; 
possession @ nd suit, under a chattel mortgage, which the an- 


power of sale 
mortgageor. swer to the interplea alleged to have been 
made in fraud of creditors. It is in usual form, but con- 
tains the following: “The said Jno. C. Vogler has this 
day granted, bargained and sold, and by these presents 
does grant, bargain and sel! unto said Margaret Hewson, 
administratrix, as aforesaid, the entire stock of goods now 
owned by said Jno. ©. Vogler, and kept and offered for 
sale at the store room now belonging to the estate of F. 
Ifewson, deceased, in Dayton, Cass county, Missouri, in- 
eluding all the entire stock of dress goods, dry goods, no- 
tions and fancy goods, hats and caps, boots and shoes and 
groceries, which said Jno. C. Vogler purchased from Mar- 
garet Hewson, administratrix as aforesaid, as well as all 
the stock he, the said Jno. C. Vogler, heretofore owned, 
and which is now added to the said stock purchased as 
aforesaid, it being the full intent and purpose of this in- 
strument to affect all the entire stock of goods which the 
said Jno. C. Vogler now has, as well as that which may 
hereafter be added thereto during the continuance of these 
presents ; ** * bat should the said Jno. C. Vog- 
ler fail or refuse to pay the said note, then the said Mar- 
garet Hewson, administratrix as aforesaid, together with 
such assistance as she may see fit to procure, may take and 
remove the said stock of goods above described. * * 
She may sell or dispose of the stock of goods, * 
and after paying the expenses of said sale, 
render the overplus, if any, to the said Jno. C. Vogler.” 
It does not “appear, on the face of the mortgage, 
either expressly or by necessary implication, that the mort- 
gageor was to retain possession with a power of sale.” 
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Weber v. Armstrong, 70 Mo. 218. From the fact, that not 
only the goods sold to Mrs. Hewson, the consideration for 
the debt secured by the mortgage, but also all of a stock 
then owned and added to the stock purchased, and all that 
he might thereafter add to the stock during the existence 
of the mortgage, were by its express terms embraced 
therein, it is not a necessary inference that a power of 
disposal was given to the mortgageor. It only affords 
ground for a conjecture. A stock might be “added to” 
without first being “diminished.” The word “ added ”’ is 
not the equivalent of the word “ replenished.” The court 
thus far did not err in refusing to declare the mortgage 
void on its face. 

Nor could the court have properly declared it void, 
because, with the knowledge and acquiescence of Mrs. 
. -whenvoia LLewson, Vogler remained in possession of, 
asmatieroflaw. and sold, the goods in the usual course of 
his business, as a retail dealer. The evidence of herself 
and another witness uncontradicted, was that he sold 
under au agreement with her that the proceeds of sales 
were to be applied to the payment of her note, and it also 
appeared that before the attachments were levied, Vogler 
gave her possession of the goods to hold under her mortgage. 
In Johnson v. McAllister’s Assigns., 30 Mo. 327, Judge Scott, 
delivering the opinion of the court said: ‘ Our courts do 
not hear extrinsic evidence in relation to the validity of a 
conveyance, and then on such evidence, as a matter of law, 
pronounce the conveyance void. When a conveyance on 
its face is fraudulent and void, the court will declare it so. 
But when it appears to be fair, and its validity depends 
on extrinsic evidence, that evidence is submitted toa jury, 
who will determine, as a matter of fact, whether it is 
fraudulent or not.” In Weber v. Armstrong, 70 Mo. 217 the 
same doctrine was distinctly reiterated. 

This cause, on the main issues was tried in exact con- 
formity with the foregoing cases, but a fatal error occurred 
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3. interPLRAINaT- in another respect. ‘The issue joined was 
dict. Whether the property attached was the prop- 
erty of the interpleader, or not, and the verdict was: 
“ We, the jury, find for the plaintiff $542.75;” and the 
judgment on that verdict was, that plaintiff have and re- 
cover the proceeds arising from the sale of the goods by 
the sheriff, who is thereby ordered to pay the proceeds to 
the interpleader. The verdict was not responsive to the 
issue. Mills v. Thompson, 61 Mo. 407, and the instruction 
authorizing such a verdict, was erroneous. The judgment 
was the proper judgment, if the verdict had responded to 
the issue and been for the interpleader. The judgment is 
reversed and the cause remanded, to be retried as herein 
indicated. All concur. 


Jounson County v. Lowe et al., Appellants. 


1. Contract: ACCEPTANCE, NO WAIVER WITHOUT KNOWLEDGE. Mere 
acceptance of, and payment for a bridge built under contract, does 
not waive any defect in the work, of which the acceptor is at the 
time ignorant. There must be both knowledge and acquiescence to 
constitute waiver; and it devolves upon the contractor to show such 
knowledge. 

2. Parol Evidence: country court rRecorps. In an action on a bond 
given by a contractor for the construction of a county bridge, parol 
evidence of a conversation between the contractor and the justices 
of the county court is admissible for the purpose of showing that 
an order of record for the issuing of a warrant in payment for the 
bridge was not intended as a waiver of the county’s right to enforce 
the bond in case defects should afterward appear in the bridge. The 
rule that the county court can speak only by its record, does not 
apply to such a case. 


Appeal from Johnson Circuit Court—lHlon. Noau M. Givan, 
Judge. 


AFFIRMED. 
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G. N. Elliott and Land § Sparks for appellants. 
W. H. Brinker and W. W. Wogd for respondent. 


Hoven, J.—The defendant, Lowe, contracted with the 
county of Johnson to build a bridge across South Black- 
water, in said county, according to certain plans and spec- 
ifications furnished by the county, and, together with his 
co-defendants herein, executed a bond to said county to 
secure the performance of said contract. The county in- 
stituted the present suit upon said bond for an alleged 
failure on the part of said Lowe to construct said bridge 
according to contract. The defendants averred in their 
answer that said bridge was in all respects constructed in 
the manner and within the time provided by the contract ; 
that it was inspected by a special bridge commissioner of 
the county, appointed by the county court for that purpose, 
who reported that it conformed to the contract, and that 
the county cpurt of said county thereupon received said 
bridge and paid for the same. The defendants further 
averred that the plans and specifications provided for the 
defendant Lowe, were faulty and imperfect, and whatever 
defects might be found in said bridge, were the result of 
the defective plans, in conformity to which it was con- 
structed. These allegations were denied in the reply. 

The plaintiff introduced evidence tending to sustain 
the breaches complained of. It appeared from the testi- 
mony offered by the defendants, that the county court ap- 
pointed J. E. Rankin to examine and receive the bridge 
from the contractor; that he reported to the court that the 
defendant Lowe had complied with his contract, and that 
the court then paid Mr. Lowe the contract price. No evi- 
dence was offered of any defect in the plans. At the time ° 
the warrant was issued the floor had not been completed, 
nor had the props been knocked from under the bridge. 
When Rankin made his report, and before the court or- 
dered a warrant to be issued, a conversation occurred be- 
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tween Mr. Lowe, the contractor, and the judges of the 
county court, which was introduced in evidence by the 
plaintiff for the purpose of showing that the court did not, 
by receiving the bridge and paying therefor, waive any 
right of action which the county might have on his bond. 
It appears from this conversation, that the judges were re- 
luetant to issue the warrant, before the bridge was entirely 
completed, and that Mr. Lowe stated, in response to an in- 
quiry from the judges, that if the bridge was not all right 
when it was jet down, he would make it good ; that his bond 
made it safe. This testimony was objected to by the de- 
tendants. There was a verdict and judgment for the 
plaintiff. 

It is unnecessary to examine the instructions or the 
testimony in detail. The acceptance ot the bridge and 
the payment therefor by the county court, considered by 
themselves, and without reference to Mr. Lowe’s statement 
to the court, did not amount to a waiver by the county, of 
any defects in the bridge of which its agents were igno- 
rant at the time of such acceptance and payment. There 
must be both knowledge and acquiescence, to constitue a 
waiver of defects in such a case as this. Haysler v. Owen, 
61 Mo. 270, 274; and it devolved upon the defendants to 
show that the judges of the county court, or Rankin, the 
special commissioner, had knowledge of the defects now 
complained of, when they accepted the bridge and paid for 
the same. Of this there is no evidence, and indeed it is 
not averred in the answer. 

In this view of the case the conversation between Mr. 
Lowe and the judges becomes unimportant, though we 
think there can be no question but that anything Mr. Lowe 
said or did to induce the court to pay him before the 
bridge was ready for use, was admissible in evidence 
against him. The verdict of the jury is that the bridge 
was not constructed according to contract, and there being 
neither plea nor proof of facts sufficient to constitute a 
waiver of defects, on the part of the county, we are all of 
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opinion that tne judgment of the cireuit court shoula be 
aflirmed. 





JAMESON V. JAMESON, Plaintiff in Error. 


Obligation Payable on Demand: DELAY IN DEMAND CONTEMPLATED 
BY THE CONTRACT: STATUTE OF LIMITATIONS. Where delay in making 
demand is contemplated by the express terms of an obligation pay- 
able on demand, there is no rule of law which requires that the 
demand be made within the statutory period for bringing an action. 
Thus, where an obligation for the payment of money one day after 
date, contained a condition that if the payee should demand pay- 
ment during her natural life, it should be due and payable; but in 
case of her death before any or all of the debt should be paid, it 
should not be paid at all; Held, that a demand made by the payee 
more than ten years after the date of the paper was in time, and 
that an action brought immediately thereafter, was not barred by 


limitation. 


Error to Shelby Circuit Court—Hon. Joun T. Repp, Judge. 


AFFIRMED. 


James Carr and W. O. L. Jewett for plaintiff in error. 


The note was payable on demand. In such case the 
statute of limitations begins to run as soon as the note is 
made without any demand. aston v. McAllister, 1 Mo. 
662; Hill v. Henry, 17 Ohio 9; Little v. Blunt, 9 Pick. 488; 
Waters v. Earl of Thanet, 2 Q. B. 757; Palmer v. Palmer, 36 
Mich. 487; Haggin v. Williamson, 5 T. B. Mon. 8; Darnall 
v. Magruder, 1 Harr. & Gill 439; Rabsuhl v. Lack, 35 Mo. 
316. On the other hand, if demand was necessary before 
action could be brought, it should have been made within 
ten years. Palmer v. Palmer, supra; Laforge v. Jayne, 9 
Barr 410; Codman v. Rogers, 10 Pick: 112. 


Norton, J.—In July, 1876, plaintiff exhibited in the 
probate court of Shelby county, against the estate of James 
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Jameson, deceased, of which defendant was administrator, 
the following demand, viz: 

“One day after date, I promise to pay to Elizabeth 
Jameson the sum of $600, with interest at the rate of six 
per cent per annum from the 14th day of October, 1853, 
as witness my hand this 1st day of November, 1859. The 
condition of the above obligation is such, that if the above 
named Elizabeth Jameson shall demand any or all of the 
above during her natural life, it shall be due and payable 
according to the tenor of the above; but in case of her 
death before any or all of the above shall be liquidated, it 
shall remain with me and my heirs forever as my portion 
of her estate. Witness my hand, ete. 

“JAMES JAMESON.” 


Upon the trial in the Shelby county circuit court where 
the cause had been taken by appeal, judgment was ren- 
dered for plaintiff in the sum of $1,463.80, from whieh 
defendant has appealed to this court. 

From the bill of exceptions it appears that plaintiff 
admitted that James Jameson died intestate in August, 
1875, and that plaintiff had never demanded payment of 
the sum of money specified in the instrument of writing, 
or any part thereof, of Jameson, and that no demand for 
the payment was made until the *rd day of June, 1876. 
It was admitted by defendant that the instrument sued on 
had been given by the deceased to plaintiff for a prior in- 
debtedness, plaintiff being a widow and having resided 
with decedent, who was her son. 

The only question presented by the record is, whether 
plaintiff's action is barred by the statute of limitations. 
It is insisted by defendant’s counsel that it is; 1st, Because 
the obligation sued upon is a promise to pay money on 
demand, and the cause of action accrued thereon the day 
after its date. 2nd, Because if necessary to make demand 
before the right of action accrued, such demand not hav- 
ing been made within ten years from the date of the in- 


41-72 
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strument, the statutory bar applies. It is well settled that 
the statute of limitations begins to run against a note 
payable on demand from the time of its execution. as- 
ton v. McAllister, 1 Mo. 662. There is also a class of cases 
to which we have been cited, of which the case of Palmer 
v. Palmer, 36 Mich. 487; s. ¢., 24 Am. 605, is a type, in 
which it is held that if an act on the part of a creditor, 
such as demand or notice, be necessary to complete his 
cause of action, such demand must be made within the 
statutory period for bringing an action on the contract, and 
if not made within that period from the date of the con- 
tract, the action will be barred. This same class of cases, 
however, further hold that this principle does not extend 
nor apply to a case where delay in making the demand is 
contemplated by the express terms ot the contract, and 
where a speedy demand would manifestly violate its intent. 
The obligation sued upon in this case is not an absolute 
and unconditional promise to pay the sum therein men- 
tioned, but the payment is unequivocally conditioned upon 
demand made at any time during the life of the payee, and 
if made within that time, the sum was to be paid, and if 
not so made, it was not to be paid at all, but to be forever 
retained by the payor. We think it is also clear that it 
was the evident purpose and intention, both of the payor 
and payee, that there should be delay in making the de- 
mand, and the limit to the delay, as agreed upon by the 
parties, was the lifetime of the payee. Giving to the con- 
tract this construction, and we cannot see how it is sus- 
ceptible of any other, it does not fall under the operation 
of the principle announced in either of the classes of causes 
to which we have been cited, and which we have above 
noted ; and it is, therefore, our opinion that the trial court 
did not err in holding that the action was not barred by 
the statute of limitations. Judgment affirmed, in which 
all concur, except Henry, J. 
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Hughes v. Schoo! District No, 29. 


Huaues, Appellant, v. Scuoot Disrricr No. 29. 


Change in Public Corporation: LiaBILITy OF NEW FOR DEBTS OF FOR- 
MER CORPORATION : JUDGMENT. If a public corporation be abolished 
by law, and in its stead several new corporations be created, but no 
provision be made for the payment of existing debts, each of the 
new corporations becomes liable for all of them; and a judgment 
against the original corporation is binding upon the new ones. 


Appeal from Schuyler Circuit Court—Hon. ANDREW ELLISON, 
Jndge. 


REVERSED. 


F. T. Hughes pro se, cited Plunket?’s Creek Township v. 
Crawford, 27 Pa. St. 107; Thompson v. Abbott, 61 Mo. 176 ; 
Mount Pleasant v. Beckwith, 100 U. 8. 514. 


J. M. Knott for respondent. 


Surrwoop, C. J.—The petition stated a cause of action, 
and the answer admitted the allegations of the petition. 
The facts which thus stand confessed upon the record, are 
briefly these: That prior to December 22nd, 1873, the 
territory embraced in the defendant school district was in- 
eluded in and formed part of school township No. 64, 
range 14, of Schuyler county; that on the day mentioned 
plaintiff obtained judgment against the township board of 
education of that township for $54.44; that in consequence 
of the operation of the general law of the State enacted 
in 1874, that township board passed out of existence, and 
the territory embraced within the limits of that township 
was formed into other school districts, of which defend- 
ant is one; that a portion of the judgment recovered was 
paid by one of those districts, leaving the balance still due, 
for which judgment was asked against defendant. On the 
trial it was agreed that the territory embraced in the de- 
fendant district constituted about one-fourth of the terri- 
tory of township 64 aforesaid. 
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I. 


Where one corporation goes entirely out of existence 
by being annexed to or merged in another corporation, if 
no arrangements are made respecting the property and 
liabilities of the corporation that ceases to exist, the sub- 
sisting corporation will be entitled to all the property and 
be answerable for all the liabilities. This was the ruling 
in Thompson v. Abbott, 61 Mo. 176. So, also, where in con- 
sequence of the operation of law, a county is divided, and, 
as the result of such division, an ordinary township is 
bisected by the new county line, neither section of the 
township stands absolved from its debts, nor from the legal 
effect of a judgment previously rendered against the whole 
township, each section remaining liable for the whole debt, 
but possessing the right of contribution in case of pay- 
ment. And so it was ruled in Plunkett's Creek Township 
v. Crawford, 27 Pa. St. 197. The same principle which 
dominates in the class of cases just mentioned should dom- 
inate in this one, and as no provision was made by law for 
the tiabilities already incurred by township 64, prior to its 
dissolution, it must needs follow that each fractional por- 
tion of the defunct township, represented by the various 
school districts into which that township has been divided, 
stands liable in solido for the whole debt, but when such 
fractional portion or school district settles the debt, recourse 
over against the other fractional portions will be allowed 
it for whatever amount it may have paid above its own 
proper amount of the debt. 


IL. 


For the foregoing reasons the defendant district should 
not have been permitted to read in evidence the original 
order whereon the judgment in question was founded. 
The defendant was as much bound by the judgment origi- 
nally rendered against township 64, as that township itself, 
and evidence was, therefore, inadmissible on the part of the 
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defendant, which would certainly have been inadmissible 
on the part of that township. The judgment is reversed 
and the cause remanded. All concur. 


CaroLus, Appellant, v. Kocu. 


Equitable Relief against Judgment. A judgment will not be en- 
joined jor facts which existed at the time of its rendition, merely 
because the defendant was ignorant of them. It must appear that 
his ignorance was not due to any lack of diligence on his part, or 
that it was caused by the act of the opposite party. 


Appeal from Buchanan Circuit Court.—Uon. Jos. P. Gruss, 
Judge. 


AFFIRMED. 
Strong & Mosman for appellant. 


Plaintiff cannot be charged with a want of attention 
and care, in failing to discover the active fraud of defend- 
ants. Ile was bound to answer and put in every defense 
arising naturally out of the facts and circumstances attend- 
ing the purchase of the goods. But he was not bound to 
suspect that the defendants, his wholesale dealers, were 
perpetrating a fraud on him. He was not bound to be 
ever on the alert, to catch the slightest indication of a dis- 
honest purpose on their part. Our courts have yet to de- 
cide that success is so potent a disinfectant that it removes 
all taint of fraud, that commercial business transactions 
are to be carried on in a state of “armed neutrality,” and 
each party is to view the other as a scoundrel who must be 
closely watched. The wholesale merchant as well as the 
criminal at the bar is presumed to be innocent until he has 
been proved guilty, and retail dealers have a right to deal 
with them on the faith of that presumption. Plaintiff had 
a right to believe that defendants had honestly stated their 











646 SUPREME COURT OF MISSOURI, 


Carolus v. Koch, 


account—to accept and act upon their statement of the 
account when it was concurred in by the man who for him 
had transacted the business with defendants. It does not 
lie in the defendants’ mouths to charge plaintiff with neg- 
ligence and want of care in failing to suspect them and his 
agent of raseality. Bresnehan v. Price, 57 Mo. 422; Dam- 
schroeder v. Thias, 51 Mo. 100; Davis v. Staples, 45 Mo. 
567; Sauer v. Kansas City, 69 Mo. 46; Ritter v. Democratic 
Press Co., 68 Mo. 458; Matson v.-Field, 10 Mo. 100; Reed 
v. Hansard, 37 Mo. 199; Perry v. Siter, 37 Mo. =73. 


Judson & Motter for respondents, cited Reed v. Han- 
sard, 37 Mo. 203; Marine Ins. Co. v. Hodgson, 7 Cranch 
337; Taliaferro v. Branch Bauk, 23 Ala. 755; MeGrew v. 
Tombeckbee Bank, 5 Porter (Ala.) 547; Powers v. Butler, 3 
Green Ch. (4 N.J. Eq.) 465; Miller v. Gaskins, Sm. & Mar. 
Ch. 524; Smith v. Lowry, 1 John. Ch. 321; Marriot v. 
Hampton, 7 T. R. 269; Ritter v. Democratic Press Co., 68 
“Mo. 459; Crim v. Handley, 94 U. 8. 658; Story Eq. Jur.; 
(12 Ed.) ss 894, 895, 1572. 


Norton, J.—This is a suit brought in the circuit court 
of Buchanan county to enjoin defendant Sullivan from levy- 
ing an execution upon the property of plaintiff to satisfy 
a judgment rendered against plaintiff by a justice of the 
peace in favor of defendants Koch, Chew & West. In the 
circuit court defendants objected to the introduction of 
any evidence on the ground that the petition did not state 
a cause of action. This objection was sustained, and judg- 
ment rendered for the defendants, and the only question 
presented for our determination is as to the sufficiency of 
the petition. The petition, after setting out a state of facts 
which would have constituted a complete and perfect de- 
fense in the suit before the justice of the peace, which 
resulted in the judgment on which the execution sought 
to be enjoined was issued, alleges that “said facts first 
came to his knowledge since the rendition of the judg- 
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ment and since the time allowed by law for an appeal.” 
In cases where, after judgment, defendant therein invokes 
the restraining powers of a court of chancery in matters 
which would have afforded a good defense at law, he must 
show by his bill that his failure to discover and avail him- 
self of such defense is not attributable to any negligence 
or want of diligence on his part, but to fraud, accident or 
act of the opposite party. The mere allegation that he 
was ignorant of the facts constituting a defense, is not suf- 
fivient. Taliaferro v. Branch Bank, 23 Ala. 755. “When 
the facts existed before the trial at law, upon which relief 
in equity is claimed, and were known to the party suing 
in equity, or might have been known or discovered by the 
exercise of diligence, and were as much a defense at law 
as in equity, no redress can ordinarily be obtained.” Story 
Eq., § 1572. “ Relief will not be granted-by staying pro- 
ceedings at law after a verdict, if the party applying has been 
guilty of laches as to the matter of defense, or might have 
procured the requisite proof, before the trial, by reasonable 
diligence. Story Eq., § 895. So in the case of Ritter v. 
Democratic Press Co., 68 Mo. 458, the observations of Chan- 
cellor Kent in the case of Duncan v. Lyon, 3 John. Ch. 
365, were approvingly quoted, where it is said: “Itisa 
settled principle that a party will not be aided after a trial 
at Jaw unless he can impeach the justice of the verdict on 
grounds of which he could not have availed himself, or 
was prevented by fraud or accident, or the act of the oppo- 
site party, unmixed with negligence or fault on his part.” 

The petition of plaintiff, tested by these principles, is 
insufficient. The judgment sought to be enjoined was 
obtained upon an accounting and settlement made by the 
agent of plaintiff with defendants Koch, Chew & West, 
whereby a balance of $191.57 in favor of said Koch, Chew 
& West was found. This accounting is alleged to have 
been false and fraudulent. When suit was brought upon 
it before the justice, plaintiff was necessarily notified of 
the character of the demand, and common prudence and 
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diligence required him to inquire of his own agent, by 
whom the settlement was made, as to its correctness and 
the basis on which it was made. It is not averred in the 
petition either that such inquiry was made, or that any 
other step was taken by plaintiff to inform himself of the 
true state of the account, or that he was prevented from 
doing so by the acts of defendant or from any other cause ; 
nor is it averred that the books of account or bills of goods 
showing the transactions out of which the settlement grew 
were lost or destroyed, or not accessible to plaintiff when 
the cause was triable before the justice, the only allegation 
being that such books and bills of goods “are lost and 
destroyed,” which relates to the time of tiling the bill, and 
not to the time when the cause was heard before the justice 
of the peace. It does not appear from any allegations in 
the petition that the facts therein set up as a ground for 
equitable interference were not accessible to plaintiff before 
the trial had in the justice’s court. Judgment affirmed. 
All coneur. ° 





Lona v. Seay, Appellant. 


Duration of Liability of Sureties on an Official Bond. The sure- 
ties on the bond of an officer, who by law holds until his successor 
is elected and qualified, remain liable so long as he continues to hold 
the office, though that be beyond the term for which he was elected. 


Appeal from Phelps Circuit Court.—Hon. V. B. Hit, 
Judge. 


AFFIRMED. 


LL. F. Parker for appellant cited Welch v. Seymour, 28 
Conn. 887; Curling v. Chalklen, 3 Maule & Sel. 502; Ded- 
ham Bank v. Chickering, 3 Pick. 335; Chelmsford Co. v. 
Demarest, 7 Gray 1; Arlington v. Merricke, 2 Saunders 
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404; Liverpool Water Works v. Atkinson, 6 East 505; Has- 
sell v. Long, 2 M. & 8. 369; Wardens, St. Saviour v. Bostick, 
2 New Rep. 175; Peppin v. Cooper, 2 B. & Ald. 431; Kib- 
son v. Julian, 30 Eng. Law & Eq. 326; Bigelow v. Bridge, 8 
Mass. 275; People v. Jansen, T Johns. 332; Moss v. State, 
10 Mo. 838; Commissioners v. Greenwood, 1 Dessau 452; 
Harris v. Babbitt, 4 Dill. 190; Cuthbert v. Huggin, 21 Ala. 
349; Wagner v. Horn, 2 Harr. (Del.) 190; Dover v. Twombly, 
42 N. H.59; County of Wapello v. Brigham, 10 Iowa 36; 
Mayor of Rahway v Crowell, 40 N. J. L. 207; s. ¢., 29 Am. 


. 
os 
. 


224; 7 Reporter 87 
L. H. Waters and C. C. Bland for respondent. 


Henry, J.—This is a suit by which plaintiff seeks con- 
tribution from defendant, his co-security in an official bond 
executed by E. W. Clark, to the board of education of the 
eity of Rolla scheol corporation, of which he was appointed 
treasurer in 1873, and continued as such until 1876. The 
penalty of the bond was $5,000, which plaintiff has paid, 
Clark being a defaulter in a sum greater than said penalty. 
Appellant contends that Clark was elected treasurer for 
one year only, and that the defaleation which occurred in 
the first year of his service, being less than $1,000, the 
securities are only liable for that amount. For respondent, 
it is insisted, that the term of oflice under the statute was 
three years; but whether one or three years, he was, by 
the statute, to hold until his suecessor should be elected 
and qualified, and there having been no election within the 
three years, and Clark continuing to act as treasurer of 
the board, his securities are liable for his detaleation while 
he was in office. See Savings Bank of Hannibal v. Hunt, 
ante, p.597. Appellant’s counsel, in his brief, insists upor 
no other error,and the judgment is attirmed. All concur. 
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Waker v. Linn County, Appellant. 


1. Insurance of County Buildings. The county courts have power 
to enter into contracts for the insurance of county buildings against 
fire or lightning. 

2. Appointment of County Agent: RATIFICATION OF VERBAL AP- 
POINTMENT. Though the law may require the appointment of an 
agent for the transaction of county business to be made by order of 
record in the county court, yet a contract made by an agent acting 
under a mere verbal appointment, if subsequently ratified and ap- 
proved by an order of record, will notwithstanding the irregularity, 
be as binding upon the county as if the appointment had been 
properly made in the first instance. 


Appeal from Linn Cireuit Court.— Hon. G. D. Buregss, 
Judge. 


AFFIRMED. 


Chas. A. Winslow, Geo. W. Easley and E. W. Smith for 
appellant. 


. 


Linn county never authorized the contract to be made. 
There was no previous order of record appointing Board- 
man. Dennison v. St. Louis Co., 33 Mo. 168; Maupin v. 
Franklin Co., 67 Mo. 327. The subsequent order cannot 
help out this defect. Johnson v. School District, 67 Mo. 319. 
The county court had no power to make the contract. 
Carroll v. St. Louis, 12 Mo. 444; Wolcott v. Lawrence Co., 26 
Mo. 272; Reardon v. St. Louis Co., 36 Mo. 555; Maupin v. 


Franklin Co., 67 Mo. 327; Dixon v. Livingston Co., 70 Mo. 
239. 


HH. Lander and Northcott & Bigger for respondent. 


County courts, under the general powers given them 
by the statute over the property of the county, have a large 
discretion in cases where they are not expressly limited. 
Hannibal & St. Joseph R. R. Co. v. Marion Co., 36 Mo. 308; 
Wolcott v. Lawrence Co., 26 Mo. 275; Sparks v. Purdy, 11 
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Mo. 222; Boggs v. Caldwell Co., 28 Mo. 586; Reppy v. Jef- 
Ferson Co., 47 Mo. 66. There is no prohibition against in- 
surance of county buildings. In cases where the statute 
gives the power, and prescribes the manner of its exercise, 
such as in erecting public buildings, no departure from the 
prescribed mode will be allowed. Nor will any act or acts 
of ratification in such cases validate the contract. State ex 
rel. v. Clark Co., 41 Mo. 44; Wolcott v. Lawrence Co., 26 
Mo. 272: Hannibal & St. Joseph R. R. Co. v. Marion Co., 36 
Mo. 503. But in cases where the power is given and no 
definite mode prescribed for its exercise, the grant of power 
of itself implies the use of fit and proper means to accom- 
plish the object. Hannibal & St. Joseph R. R. Co. v. Marion 
Co., 36 Mo. 304. And in this class of cases, if the act done 
or undertaken be within the power, the doctrine of ratifi- 
sation applies to aid defects or informalities in the manner 
of its exercise. Hannibal & St. Joseph R. R. Co. v. Marion 
Co., 36 Mo. 304; Crawshaw v. Rosebury, 7 Gray 374; Gas- 
conade Co. v. Sanders, 49 Mo. 195; 1 Dillon on Munie. 
Corp., § 373. Ratification may be inferred from acquies- 
cence after knowledge of the facts, or from acts inconsistent 
with any other supposition. 1 Dillon on Munie. Corp., § 
383, and notes; Peterson v. The Blayor, 17 N. Y. 453, 454. 


Norton, J.—This is a suit instituted by plaintiff as 
assignee of the State Insurance Company on a contract of 
insurance alleged to have been made by the county of Linn 
with said company for insurance on the court house and 
personal property in the county offices. The answer denies 
the contract and also denies the authority of the county 
court to make such contract. On trial plaintiff obtained 
judgment, from which defendant has appealed. The errors 
assigned are, that the court received improper evidence and 
refused the instruction asked for by defendant. 

The following is the evidence objected to: Carlos 
Boardman testified: I was presiding justice of the county 
court in August, 1869; made the application for the in- 
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surance; was authorized by the Linn county court to make 
the application. Plaintiff then read the application, as 
follows: ‘Application of Carlos Boardman, presiding jus- 
tice of the county court of county of Linn, State of Mis- 
souri, for insurance against fire and lightning by the State 
Insurance Company, in the sum of $5,000, for the term of 
five years from the 3rd day of August, 1869, to-wit :” (Llere 
follow the statement of the property to be insured, being 
the court house and office furniture, valued at $21,000, and 
all the other formal parts of such application.) It is signed, 
“C, Boardman, President, applicant County Court for 
Linn county, Missouri,” and dated July 28th, 1868. C. L. 
Dobson testified that, at the time the application was made, 
he was agent of the company at Linneus, and received the 
application from Boardman, and that the first installment 
was not paid at the time the insurance was made, but in 
November following. 

Plaintiff, for the purpose of showing a ratification of 
the insurance contract, read the following order of the 
county court: “In the Linn county court, August term, 
August 2ud, 1869. Order in relation to insuring court 
house. Ordered that C. Boardman, presiding justice ot 
the county court, sign the installment notes for the county 
to State Insurance Company, Hannibal, $450, payable in 
four equal annual installments from and after August 3rd, 
1869, and also sign note to the company for first install- 
ment to be paid as soon as money ean be obtained for that 
purpose.” Plaintiff then read an order of the court, made 
November 15th, 1869, directing the treasurer to pay Rob- 
ert H. Ware, as the assignee of the first installment rote, 
the amount thereof, and ordering the clerk to issue a war- 
rant therefor; also, an order made November 29th, 1870, 
directing the treasurer to pay Boardman, for the purpose 
of paying balance due on the court house, the balance in 
his hands belonging to the county bounty fund and enough 
out of the county expenditure fund to pay the balance due 
on the insurance. Plaintiff then read the policy of insur- 
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ance issued on the application of Boardman to Linn county, 
and insuring on the usual terms and conditions, the court 
house and furniture as described in the application. 
Plaintiff also offered in evidence the premium note exe- 
cuted by Boardman, presiding justice of the county court, 
on behalf of the county, also a copy of the order appoint- 
ing him assignee of the company, and the deed of the 
register in bankruptcy assigning to him the effects of the 
bankrupt. 

The above being all the evidence, defendant asked the 
court to give the following instruction, viz: That admit- 
ting all the evidence to be true, the finding snould be for 
defendant, which was refused. It is insisted by counsel, 
Ist, That the county court had no power to make the con- 
tract sued upon; and, 2nd, That if they had such power, 
there was no legal evidence showing that it had been ex- 





ercised so as to bind defendant. 

That a county court is invested with such powers only 
as are expressly conferred upon it by statute, and such as 
i. rvsurance or may be fairly or necessarily implied from 
ix. those expressly granted, we think cannot be 
questioned. It, therefore, follows that the question of the 
power of the county court to bind the county in a contract 
such as is here sued upon, must be solved by the statute. 
The statutory provisions bearing upon the subject, are as 

ollows: ‘County courts shall, moreover, have the con- 
trol and management of the property, real and personal, 
belonging to the county.” Wag. Stat., 441, § 9. “ The 
county court of each county shall have power, from time to 
time, to alter, repair or build any county buildings, which 
have been or may hereafter be erected, as circumstances may 
require, and the funds of the county may admit; and they 
shall, moreover, take such measures as shall be necessary 
to preserve all buildings and property of their county from 
waste ordamage.” Wag. Stat.,404,$17. “County courts 
may appoint an agent to make any contract on behalf of 
such county for erecting any county buildings; or for any 
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other purpose authorized by law; and the contract of such 
agent duly executed on behalf of such county, shall bind 
such county.” Wag. Stat., 408, § 3. 

The duty devolved upon county courts in the forego- 
ing sections of taking such measures as shall be necessary 
to preserve all buildings and property belonging to a county 
carries with it the power to bind the county in a contract 
which, in the exercise of the judgment of the court, may 
seem to be necessary to cénsummate the object for which 
the duty was imposed, and which, in point of fact, tends 
directly to consummate the object. The contract in ques- 
tion is, we think, of this character, and is, therefore, bind- 
ing on the county, provided it is shown by the evidence 
that it was either made, or ratified and approved by the 
court. 

It is insisted that Boardman, who acted as agent of 
the county in making the application for insurance, not 
» apporxtuentor Having been appointed by an order of record, 
ohientionet ver, COUld not lawfully act as such agent. It may 
bal appoilutment. be conceded, as is contended by counsel, that 
the county court, acting for the county in such matters, 
can only speak through its records, and it may be further 
conceded that an agent, whose appointment by the county 
court is authorized by law, can only be appointed by an 
order of record of such court; yet if it appears that one 
acting as agent by the mere verbal appointment of the 
county court makes a contract, which the court through 
an agent appointed by an order of record could lawfully 
have made, and such contract so made is subsequently rat- 
ified, adopted and approved by an order of such court en- 
tered of record, such contract would be as binding on the 
county as if the authority to make it had in the first in- 
stance been deputed to an agent properly appointed. This 
has been decided in the case of Gasconade Co. v. Sanders, 
49 Mo. 195. The orders of the county court read in evi- 
dence show a ratification of Boardman’s acts, and they, as 
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well as the evidence as to the contract ratified by the court, 
were properly received in evidence. Judgment aftirmed. 
All coneur. 


Lone v. Dismer and McEntesr, Appellants. 


Appeal: supersepEAs BoND. ‘The statute is express that in cases where 
an appeal bond is required before the order granting the appeal 
shall stay execution, the bond must be filed during the term at 
which the judgment is rendered. A bond filed in vacation, though 
in pursuance of an order made at the term, will be of no effect. 


Appeal from Phelps Circuit Court.—Hoy. V. B. Hui, 
Judge. 


AFFIRMED. 
L. EF. Parker for appellants. 


Ilenry, J.—Long obtained a judgment against defend- 
ants in the Phelps cireuit court, from which they prose- 
cuted an appeal to this court. See 71 Mo. 452. The 
circuit court made an order allowing said defendants to 
file their appeal bond in vaeation, which was done. Long, 
pending the appeal here, had an execution issued on the 
judgment, which defendants moved the circuit court to 
quash, on the ground that the allowance of the appeal and 
the execution of the bond operated to stay the execution. 

The 12th section of the act regulating practice in civil 
cases, (Wag. Stat., 1059,) expressly provides, that no order 
allowing an appeal shall stay the execution, except when 
taken by an executor, administrator, guardian or curator 
in an action by or against him as such, unless the appel- 
lant or some responsible person for him, with two sufficient 
securities, to be approved by the court, shall, during the 
term at which the judgment appealed from was rendered 
enterinto a recognizance, ete. The bond here was not tiled 
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during the term at which tke judgment was rendered. 
The order allowing it to be filed in vacation does not ap- 
pear to have been made with the consent of the opposite 
party, and if such consent had beeen given, it could not 
have given the effect of a supersedeas to the order allowing 
the appeal. The circuit court properly refused to quash 
the execution, and its judgment is aftirmed. All concur. 


Tue Strate ex rel. Sreers, Appellant, v. TAYLor. 


1. Widow’s Allowance, Husband Dying Childless: may ciaim 
A SEWING MACHINE. If a man die withdut children, his widow will 
be entitled to take as her absolute property the articles allowed her 
by section 33, article 2 of the administration act, (Wag; Stat., p. 88,) 
whether she elects to take her dower, or the half of his estate as 
allowed by section 5 of the dower act, (Wag. Stat., p. 539). A 
sewing machine is one of the implements of industry which she 
may claim under section 33. 


bo 


The majority of the court is of opinion that there is sufficient evi- 
dence in the record to sustain the finding of the trial court upon 
the principal questions of fact involved in this case. 


Appeal from Johnson Circuit Court.—Hon. Noau M. Givay, 
Judge. 


AFFIRMED. 


This suit was brought by Steers, as administrater de 
bonis non of John D. Carmack, deceased, against Taylor, 
who was the former administrator, on his bond. Taylor’s 
letters were issued in October, 1872, and were revoked in 
January, 1876. The petition alleged, as breaches of the 
bond, that Taylor had failed to account for a sewing ma- 
chine, the property of the estate; that he had failed to col- 
lect rent aue from one Harris, to the amount of $79; that 
he had failed to collect a note of $20 due from one Aplin, 
and two notes of $300 each due from M. G. Ward and 
Burr Feagan; that he had failed to collect sundry accounts 
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to the amount of $108.17, due from various parties; that 
the parties owing these notes and accounts were all solvent 
when defendant took charge of the estate, October 8th, 
1872; and the same could have been collected by the ex- 
ercise of proper care and diligence, but defendant had 
neglected to exercise such care and diligence. All the 
allegations of the petition were put in issue by the answer. 

Testimony was given at the trial, as follows: 

Thos. F. Melvin: Between 1872 and 1876, Ward was 
insolvent, and nothing could have been made out of him. 
Thought that Burr Feagan was not good, and nothing 
could have been made out of him; reasons for thinking 
so was his general reputation; know nothing of my own 
knowledge ; was not very well acquainted with his finan- 
cial standing; he was generally reputed to be bad pay ; he 
resided some twelve miles from me. 

A.M. Geer: Knew Dr. M. G. Ward during his life- 
time; had some collections on him between October, 1872, 
and November, 1874; was generally successful, but don’t 
know that he had anything subject to execution ; am ac- 
quainted with the house and lot he bought of Carmack; 
it is worth $300 or $400 now ; between October, 1872, and 
the spring of 1873, it would have sold for $500 or $600. 

Mrs. M. G. Ward: Am widow of Dr. M. G. Ward, 
deceased; don’t think his estate will more than pay ex- 
pense of administration ; don’t think he was able to pay 
the notes in his lifetime; don’t know Burr Feagan’s finan- 
cial condition between October, 1872, and January, 1876; 
visited at his house frequently during that time; he seemed 
to be well fixed and had some stock around him. The 
house Dr. Ward bought of Carmack still belongs to the 
state of my husband; the judgment Taylor recovered is 
will the lien I know of against the property. 

John R. Feagan: Burr Feagan is my father. Be- 
tween October, 1872, and January, 1876, he was able to 
pay $600 with interest; he had that, much property over 
and above what he could have claimed as exempt by law; 


42—72 
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he had, as late as the spring of 1874, a bunch of cattle on 
the “ Fields farm,” and had a great many hogs, a great 
many of which had died the winter before from neglect, 
caused by our family having the small-pox, but there was 
more than 100 head left on the 17th day of January, 1874. 
I traded my farm for his; he bought his farm in 1857; it 
contained 275 aeres; he owned this farm up to the early 
winter of 1873, or spring of 1874; he then sold the place 
to me for $6,900; there was an incumbrance on the place 
of $3,000; this was not later than 1874; he owned other 
property at that time; don’t think he now owns or has 
owned any since January, 1874, subject to execution. This 
farm which I bought of my father was, during the years 
1872 and 1873, worth from $8,000 to $9,000. Cross-exam- 
ined: I know there were no judgments against him; the 
money on these notes of Ward and Feagan could have 
been made out of him between October, 1872, and Janu- 
ary, 1876. 

Capt» R. L. Ferguson: I knew Burr Feagan for a 
great many years; he was a substantial stock dealer; he 
handled a great deal of stock until January, 1874, when 
he became bankrupt; I knew the farm on which he resided 
and owned; it was worth from $30 to $40 per acre—in the 
aggregate $7,000 to $8,000 ; I think the notes he gave Car- 
mack could have been collected between October, 1872, and 
January, 1876. 

W. Il. Steers, relator: Was acquainted with Burr 
Feagan up to January, 1874; he owned a good farm; had 
a good deal of property besides, and was able to pay his 
debts; that he had a conversation with defendant, Taylor, 
in the summer of 1873, in which Taylor told him that he 
had two notes on Burr Feagan and Ward in favor of Car- 
mack’s estate, and that they were good. 

B. P. Taylor, detendant: I went to Sedalia in com- 
pany with my attorney to look after the Ward and Feagan 
notes, anl looked after them. I saw Feagan in 1873; he 
said he could not pay, and if any one pushed him he must 
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go into bankruptey; examined records of Pettis county, 
and found a deed of trust of some $3,000 on his home 
place; also saw the deed of trustto Fields. I got the first 
lien on the property sold to Ward on the judgment against 
him; at that time the property was worth as much as my 
judgment against him; went to Ward a number of times 
about these notes; Ward paid Carmack $200 cash, at time 
he bought house. Cross-eramined: Think I went to Se- 
dalia in spring of 1873; it was a short time before 1 went 
to California; found deed of trust against Feagan for 
$3,000; this was all the claim we found; I know the land 
of Feagan; it was worth $15 to $20 peracre. Burr Feagan 
told me that he was not able to pay Ward notes after I 
eame back from California in fall of 1873; that if he was 
pushed he would go into bankruptcy. Whether it was 
before or after I had gone to Calitornia that Fields, Prig- 
more and Melvin told me of Feagan’s insolvency, I don’t 
know. Never made statement to Steers in summer of 1873 
that the Ward and Feagan notes were good. 

Defendant offered testimony by detendant W. H. Wells, 
Il. 8. Witherspoon, Ransom Wells, D. H. DeArmon that 
the general reputation of Burr Feagan around Knob Nos- 
ter was that he was insolvent, and closed his testimony 
with that of one Prigmore, who said: I live one and three- 
fourth miles from Burr Feagan’s, in Pettis county; don’t 
know of my own personal knowledge whether anything 
could have been made out of him or not between 1872 and 
1876; his general reputation for solvency was bad. Cross- 
examined; Father had a note given him by Feagan in 
1869; he collected some on it; he sold note in 1872 or 1873 
at discount of $100; amount of note $800; amount due 
when he soid was $400; Feagan lived during time of 1872 
to 1876 on afarm; he had a large quantity of stock; such 
furms as Feagan’s rated from $20 to $30 per acre; it sold 
for $25 per acre; there was between 200 and 300 acres in 
the farm; heard from other parties that the claim father 
sold was afterward paid in full. 
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The evidence further showed that John D. Carmack 
died childless, and that his widow, Adaline Carmack, elected 
to take an undivided one-half of her husband’s estate, 
under section 5, chapter 130, General Statutes 1865; and 
that the sewing machine mentioned in the petition had 
been turned over to her by defendant, she claiming it as 
her separate property, or if not, then as one of the imple- 
ments of industry allowed the widow by section 33, page 
88, Wagner’s Statutes. 

The court gave several declarations of law offered by 
the relator in relation to the measure of diligence required of 
the defendant in collecting assets of the estate, but refused 
to declare the law to be that if the sewing machine de- 
scribed in the first breach in relator’s petition was inven- 
toried as a part of the estate of John D. Carmack, then 
Taylor, as administrator, was responsible to relator as his 
successor for the value of said machine, unless it was shown 
that the machine was the separate property of Adaline 
Carmack? and that said machine could not be claimed by 
and delivered to said Adaline Carmack as part of other 
implements of industry, as provided by section 33, article 
2, chapter 2, page 88, Wagner’s Statutes. 


Land & Sparks for appellant, upon the point that the 
widow was not entitled to the sewing machine, cited Grif- 


fith v. Griffith, 54 Mo. 283. 


Suerwoop, C. J.—I. It is unnecessary to say more 
concerning the correctness of the ruling of the court in 
the refusal of the declaration of law respecting the sewing 
machine, than this: We are all agreed that section 33, 1 
Wagner’s Statutes, page 88, confers upon the widow, as 
her absolute property, the articles therein enumerated, 
whether claiming as dowress, or asin the present instance. 
We discover no sound reason why a sewing machine may 
not well be included in the expression “ other implements 
of industry,” since such machines are, nowadays, in far 
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more common use than the wheels and looms of an earlier 
period. In this view of the subject, it is not worth while 
to make inquiry as to whether the machine was the sepa- 
rate property of Mrs. Carmack or not. 

II. The majority of my associates are of opinion that 
the law of the case was correctly declared in the first and 
third declarations given at the instance of relator; that 
there was sufficient evidence whereon to base the finding 
in behalf of defendant, and that, therefore, the judgment 
should stand affirmed. Ido not concur in the opinion as 
to the sufficiency of the evidence, not having been able to 
discover any evidence in the record which should acecom- 
plish the exoneration of the defendant, so far as concerns 
the note due by M. G. Ward and burr Feagan. 

Defendant qualified as administrator of Carmack’s es- 
tate, October 8th, 1872, and his letters were revoked in 
1876. Between those periods, I regard the evidence ample 
that a portion, at least, if not all the sum of $600, the 
aggregate amount of those notes, could have been collected 
from Feagan; and if any portion was thus collectible, the 
defendant was clearly answerable to that extent. On the 
27th day of January, 1874, Feagan sold his home farm to 
his son for $6,900—there being 276 acres in the farm; this 
fixes the value at $25 per acre, and corresponds with the 
deed of that date, made by the father to son. Prigmore, 
a witness on the part of the defendant, testifies that the 
land of the home farm sold at $25 per acre, thus corroborat- 
ing the statement of the son as to the price he paid. Cuap- 
tain Ferguson also testified that the home farm was worth 
some $7,000 or $8,000. This differs from the son's esti- 
mate by only $1,000, his estimate being $8,000 or $9,000, 
Taking, however, the price at which the home farm actually 
sold, we have $6,900 as an established basis of valuation ; 
from this must be. deducted the amount of the $5,000 in- 
cumbrance, leaving $3,900 to meet the demands of cred- 
itors. But it is urged that Feagan was entitled to his 
homestead in the home farm; grant this, and we still have 
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left $3,900—$1,500, leaving $2,400 wherewith to pay debts; 
and there were no judgments against Feagan. This esti- 
mate of Feagan’s assets takes no account of his personal 
property, over 100 head of hogs, even after the cholera had 
swept away large numbers previously owned by him, and 
saying nothing of a “ bunch” of cattle. I find no evidence 
in the record sufficient to combat and overthrow the above 
testimony. Evidence of the general reputation of Fea- 
gan’s insolvency certainly should not be held sufficient in 
the circumstances of this case for that purpose. Such evi- 
dence of reputation is but a sorry makeshift at best, for 
something more reliable, and ought not to be admitted to 
countervail or be regarded as conflicting with positive tes- 
timony of the sort above mentioned. And I do not regard 
the excuse of defendant a valid one for not suing Feagan. 
He says he did not sue him because it would “ make costs 
against the estate.” But he did sue Ward, a joint maker 
of the same notes, and surely the costs would have been 
but trifling to have included Feagan in the same suit. For 
these reasons I do not think that defendant fultilled that 
measure of diligence which the law required at his hands 
as administrator. 1 R. 8S. 1879, § 240; Williams v. Petti- 
crew, 62 Mo. 460. As the majority of my associates are, 
however, of the contrary opinion, the judgment will be 
afirmed. Hoven, J., concurs with me. 





Tue State v. Bruises, Appellant. 


i. Arraignment. This case is reversed because the record fails to 
show that the prisoner was arraigned. 

Affray: evipence. It is no objection to the admissibility of evi- 
dence offered in support of an indictment for an affray, that it 
shows that the trouble commenced in a private house, where it 
further shows that the combatants passed out of the house and con- 
tinued the fight without cessation in a public street. 


te 
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Appeal from Bollinger Circuit Court——Hon. Joun B. Rosin- 
son, Judge. 


REVERSED. 
Cahoon & Whybark for appellant. 
J. L. Smith, Attorney-General, for the State. 


Norton, J.—This is an indictment founded on section 
6, Wagner’s Statutes, 491, upon which defendant was tried 
and convicted in the circuit court of Bollinger county. 
From this judgment of conviction he has appealed to this 
court. As the record fails to show an arraignment of the 
defendant before he was put upon his trial, the judgment 
must be reversed, and as the cause will be remanded for 
further proceedings, we deem it proper to say that the in- 
dictment charges in the language of the statute that de- 
fendant and one Whitehead voluntarily and by agreement 
engaged in a fight in “a certain public street and highway 
in the town of Marble Hill.” * * The evidence 
tended to show that the fight was entered into in a saloon, 
on a public street in said town, the front door of which 
wis open, and was continued through the door and out on 
the street. On the trial defendant objected to the introdue- 
tion of the evidence as to the commencement of the aftray 
in the saloon. ‘The objection, we think, was properly 
overruled. The commencement of the fight in the saloon 
and its continuance by the parties engaged in it after they 
got out on the street, were so intimately blended as to con- 
stitute but one transaction. The mere fact of the fight 
having been entered into in the saloon, will not exempt 
defendant from liability if it was continued by the com- 
btants after they reached the public street. The first 
instruction, if modified as above indicated, ought to be 
given. Judgment reversed and cause remanded, in which 
all concur. 
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Tue Sr. Lours Brince & Construction Company, Appellant, 
v. Tue Memputs, CARTHAGE & NORTHWESTERN RAILROAD 
CoMPANY. 


1. Railroad: MecHANic’s LIEN FOR WORK DONE, ETC., OUTSIDE OF THE 
state. There is nothing in the act in relation to mechanic’s liens 
on railroads, (R. 8., 23:00,) restricting the right toa lien te those 
who perform work or furnish materials within the limits of this 
State. If part of a railroad lies within and part without this State, 
alien may be enforced against that part within the State, though 
the work was done or materials furnished on the part without. 





: MECHANIC’S LIEN: NEGLECT OF DUTY BY CLERK OF THE COURT. 
Failure of the clerk of the circuit court to forward to the Secretary 
of State a copy of an account filed fora mechanic’s lien against a 
railroad, as required by section 3203, Revised Statutes, will not de- 


to 


feat the lien. 

3. Practice in the Supreme Court: aprpreaL. Objection to the suf- 
ficiency of an atlidavit for appeal must be taken by motion to dismiss 
before the case is submitted on its merits. After submission this 
court will not go behind the order granting the appeal to determiné, 
whether the affidavit is sufficient or whether any affidavit whatevet 


was filed. 


Appeal from Jasper Circuit Court.—Hon. Joserpu Cravens, 
Judge. 


REVERSED. 
Joseph Dickson for appellant. 
H. H. Harding for respondent. 


Henry, J.—The petition alleged in substance, that the 
plaintiff and defendant are corporations, duly incorporated 
under the laws of this State, the latter for the purpose of 
building and operating a railroad from the town of Pierce 
City, in Lawrence county, Missouri, westwardly to the 
boundary line of the state of Kansas, and thence toward 
Oswego, in that state, through the county of Cherokee, 
Kansas; that at the several times hereinafter mentioned, 
said defendant owned and still owns a railroad running 
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through the several counties along its route as located, etc., 
together with a road-bed and right of way, 100 feet wide, 
the whole length of its line, and divers station houses, de- 
pots, bridges, ete.; that, at the city of St. Louis, in this 
State, on the 15th day of September, 1873, a written agree- 
ment was made between the parties, by which plaintiff 
undertook to furnish all the material, and construct for de- 
fendant a** Howe Truss Bridge” over Spring river, on the 
line of said road, in the county of Cherokee, and State of 
Kansas, at a price agreed upon, $9,450, to be paid on com- 
pletion of said bridge; that said work was commenced on 
the 14th day of September, 1873, and completed on the 
3rd day of November, 1873; that there is a balance of said 
contract price of $7,750, with interest, due and unpaid. 
The petition proceeds to state the various steps taken by 
plaintiff to establish a lien upon the property above de- 
scribed, which were such as were required by the act ap- 
proved March 21st, 1873, and asks judgment for said 
balance, with interest, and that plaintiff be adjudged to 
have a lien therefor upon said railroad, its road-bed, right 
of way and all station houses, depots, bridges, locomotive 
engines, cars, coaches, iron rails and wooden ties put down 
and fastened upon its road-bed, and all of its other real 
estate and improvements upon and along its said railroad 
in all the several counties in the State through which it 
passes, and for a special fieri fucias tor the enforcement of 
its judgment against all the said property of defendant. 
The court sustained a demurrer to the petition, and from 
the judgment plaintiff appealed. 

The point made by respondent’s counsel is, that the 
proceeding is to establish and enforce a lien upon property 
1 waitroap: me- in this State for a debt incurred by defendant 
work done, ete. in building a bridge in the state of Kansas, 
ante. and asks “how could a corporation in this 
State have a franchise to build a road in Kansas, without 
the laws of Kansas governing as to remedies, liens,” etc. ? 
There is nothing in the constitution of this State, or the 
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constitution of the United States, which prohibits the leg- 
islature of this State from giving, even a creditor in Kan- 
sas, a lien for his debt upon the property of his debtor in 
Missouri, whether the debtor be a resident of Kansas or of 
this State. Certainly it is within the power of our general 
assembly to give a mechanie residing in this State, for 
work done or materials furnished in the state of Kansas z 
lien upon the real estate owned by the debtor in this State. 
The propriety of such legislation is another matter, with 
which we have no concern. By the first section of the act 
of March 21st, 1873, (R.S., § 3200:) “All persons who 
shall do any work or labor in constructing or improving 
the road-bed, ete., of any railroad company incorporated 
under the laws of this State, or owning or operating a rail- 
road within this State, and all persous who shall furnish 
ties, fuel, bridges, * * to such railroad company, 
shall have * * a lien upon the road-bed, station 
houses, depots, bridges, rolling stock, real estate and im- 
provements of such railroad. upon complying with the pro- 
visions hereinafter mentioned; provided such work and 
labor is performed and such materials are furnished, under 
and in pursuance of a contract with such railroad com- 
pany, its agents, contractors, sub-contractors, lessees, trus- 
tees or construction company organized for the uses and 
purposes of such railroad company, or having in charge 
the building, construction or improvement of such rail- 
road, or any part thereof.” It is aileged in the petition 
that the defendant corporation has continued its road from 
the western line of this State into the state of Kansas, and 
through the county of Cherokee, in said state, and over 
Spring river, in said county ; that the railroad of defend- 
ant is a continuous road from Pierce-City, in this State, to 
and beyond the bridge in question, in the state of Kansas ; 
that the contract for this bridge was made by the defend- 
ant with the plaintiff. The statute is express, that whoever 
shall furnish ties, fuel, bridges, ete., to a railroad company, 
under a contract with said company, shall have the lien 
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specified. There is nothing in the act to restrict this right 
to a lien to those who perform work on or furnish materi- 
als for that part of the road lying in this State. The peti- 
tion alleges that the defendant company owns and operates 
the road in Kansas. By what authority, is not shown, nor 
was it necessary to allege. If the allegation is not true, 
and is material, the defendant must put it in issue by an- 
swer. 

The only alleged failure of the petition to state a com- 

pliance by plaintiff with the act of 1873, in its requirement 
: - mechan. Of certain steps to be taken by plaintiff to 
ie's lien; neglect secure a lien, is the omission of an allegation 
aheneanee that a true copy of said account and lien, 
within five days after it was filed in the clerk’s office, was 
forwarded to the Secretary of State. This, by section 4, 
is a duty imposed upon the clerk, and section 5 requires the 
Secretary of State to keep an abstract of such accounts in 
a book to be by him kept for that purpose. These require- 
ments are not essential to the establishment of the lien. If 
they were, it would be in the power of either the clerk or 
the Secretary of State, to defeat the lien, by failing to dis- 
charge his duty. The object of these sections is to provide 
one convenient place where all persons dealing with the 
company may ascertain the amount of indebtedness with 
which the road is incumbered by mechanics’ liens. Other- 
wise, it would be necessary for that purpose to inquire at 
the clerk’s office of every county through which the road 
runs. The lien is established by a compliance with the 
other requirements of the statute, and while, as against 
the company sought to be charged, the failure of the clerk 
of the circuit court, or the Secretary of State, to perform 
the duties imposed upon them respectively, would not de- 
feat the lien, it might raise a question of priority between 
that and asubsequent lien upon the property, on which we 
express no opinion. 

The respondent is in error as to the prayer and object 
of the petition. Itis not to sell the section of the road 


» 
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in Jasper county, but all of the road, depots, ete., in this 
State. and that is the extent of the lien; and sections 11 
and 12 provide: Section 11. That when the defendant 
has not been served with a summons, ete., and has not ap- 
peared to the action, but has been lawfully notified by pub- 
lication, the judgment, if for plaintiff, shall be that he 
recover the amount of indebtedness found due, and costs, 
to be levied out of the property charged with said lien, 
which shall be correctly described in said judgment. See- 
tion 12 provides for a personal judgment as in ordinary 
cases, where there has been legal service, or defendant 
has appeared, with the addition, that if no sufficient prop- 
erty of defendant be found to satisfy it, a special fieri facias 
is to be issued, under the 13th section, in conformity with 
the judgment There is no ambiguity in these sections, 
and the ambiguity, if any, isin the section which gives the 
lien. 

Another point made by respondent is, that no suffi- 
cient affidavit for an appeal was made in the court below. 
3. practice rntae The affidavit, instead of stating that * affi- 
appeal. ant believes that the appellant is aggrieved 
by the judgment,” says “that plaintiff feels aggrieved.” 
If the affidavit were not such as to warrant the order 
granting the appeal, the respondent should have made his 
motion to dismiss the appeal before it was submitted. We 
will not, after a submission of the cause on its merits, 
go behind the order granting the appeal, to determive 
the sufficiency of the affidavit on which it was made, or 
whether any affidavit whatever was filed. The judgment 
is reversed and the cause remanded, all concurring. 
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MILLER v. Stmonps, Appellant. 


Conveyance by Child to Parent: UNDUE INFLUENCE: BURDEN OF 
proor. A voluntary conveyance by a child to its parent while still 
under the parental control, is presumptively void. The burden is 
upon the parent to show, in the clearest and most satisfactory man- 
ner, that it is in every particular worthy of receiving the sanction of 
a court of equity. A voluntary conveyance made by a daughter to 
her father before marriage was in this case assailed by her and her 
husband as having been obtained through undue influence. She 
testified that her fat!er used no improper or undue influence of any 
nature to induce her to sign the deed ; that he never even spoke to 
her on the subject until after the deed was prepared and she was 
about to execute it; that her brother, who joined in the deed, con- 
veving his equal interest in the same property, first suggested the 
propriety of the step. and that she readily assented. She was at 
the time three vears and three months past her majority. She was, 
however, living in her father’s house. The deed conveyed an estate 
for her father’s life in all the property she had. It was executed 
whea she was on the eve of marriage, improvidently, without time 
or opportunity for proper reflection, and without any independent 
advice. Held, that it must be set aside. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


This was an action brought by Silas W. Miller and 
Margaret J. Miller, his wife, against Jacob W. Simonds, to 
have a deed executed by the said Margaret in favor of de- 
fendant, before her intermarriage with said Silas, set 
aside. Defendant was the father and had been the guar- 
dian of said Margaret. The petition alleged that by reason 
of this double relation, the defendant held and exercised 
great and controlling influence over the mind and actions 
of the said plaintift from the time of his appointment as 
her guardian, and before, until her marriage with the 
plaintiff, Miller; and until then her said guardian held pos- 
session of and exercised sole and exclusive control over 
her property, and managed her business affairs in connec- 
tion therewith in his own way, without any knowledge or 

















SUPREME COURT OF MISSOURI, 





Miller v. Simonds, 





interference therewith on her part, she reposing implicit 
and child-like confidence and trust in him as her parent 
and guardian in relation thereto; that the conveyance 
complained of, was not the free and voluntary act of said 
Margaret, but was obtained from her by the undue influ- 
ence of her father and guardian, aided and assisted by her 
brother, Wm. T. Simonds; that she was then engaged to 
marry said Silas W. Miller, which fact her father and 
brother well knew, and to which marriage her father, the 
defendant was strongly opposed ; and her father, the de- 
fendant, being unable to break said engagement, combined 
and colluded with her said brother to procure by their un- 
due influence the execution of said deed, with the fraudu- 
lent purpose and intent of depriving her and the said Silas, 
when their marriage should be consummated, of the posses- 
sion and enjoyment of said property ; and that said Wm. 
TT. Simonds acted under the direction and in connivance 
with the defendant in persuading her to make said deed ; 
that by their undue influence and persuasion, they induced 
herto make said deed without any consideration whatever 
therefor; that said conveyance, obtained as aforesaid, was 
in fraud of the rights of the plaintiff, Margaret, and of the 
marital rights of said Silas, and is inequitable and unjust 
if suffered to stand ; and that the procurement or accept- 
ance thereof by said defendant is in violation of the delicate 
relations of trust and confidence growing out of the rela- 
tionship of parent and child, guardian and ward; where- 
fore said deed is fraudulent and void, and should be held 
for naught. 

Defendant answered, denying the right of plaintiffs 
to any relief. The deed complained of was a conveyance 
of the half interest of the plaintiff, Margaret, in a tract of 
land in St. Charles county. 

On the part ot the plaintiffs, the evidence was as fol- 
lows : 

A letter dated St. Charles, May 12th, 1874, from de- 
tendant to his son, William : 
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Dear Son: I seat myself to write a few lines to let 
you know that I am well at this time I got your letter last 
week. I was glad to hear that you wer wel I am in great 
hopes you will learn much thissummer It has rained the. 
whole spring I have not planted a hill of corn yet if it 
don’t rain to-night I want to plant to-morrow but it looks 
like it will rain any time I have got that new ground in 
Willie my son I have had a heap of trowble since I saw 
you, all cawsed by your sister and Milers she is there to- 
night her and Silas is going to get married so she says I 
told her I did not care, I took her to town and bought her 
dressing when it isto be I don’t know Lam willing to 
treat them well, 1 have not sold my wheat yet when I will 
don’t know Having nothing more to writ I will close for 
this time. Remaining yours as ever 
J. W. Srmonps. 

Margaret J. Miller, one of the plaintifts, testified: I 
lived at J. W. Simonds, my father, in May, 1874; I was 
twenty-one years of age in Muay, 1874; up to that time I 
resided at my father’s house; William is my only brother; 
mother is dead; 1 was two years old when she died; my 
father married a second time; my stepmother is dead also; 
I was eleven or twelve years old when she died; he has 
not since married; in May, 1874, there was no woman on 
the place of my father, except a colored woman; my father, 
myself and my brother were then the only members of my 
father’s family ; there had been no white woman living in 
my father’s family since my stepmother died; my father 
managed and controlled my real estate; I relied on him in 
its management; I had no other property except the land 
conveyed by the deed; I was always under the impression 
that my father had other property besides this; I never 
thought much about it; my brother came home on Satur- 
day and mentioned it to me; he was the first and only one 
ever mentioned it to me up tothattime; [never thought of 
it betore; that was on Saturday; on Monday I made the 
deed ; he spoke of it, and said he thought it would be 
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right ; we came in on Monday and made the deed; I never 
spoke to any one about it from the time he spoke on Sat- 
urday until Monday; a few minutes before I signed it, pa 
spoke to me about it; this was on the porch or hall of 
Judge King’s office; father then told me he had plenty, and 
I need not sign it unless I wished ; this was just before I 
signed it; my father went in with me to sign it; Wm. T. 
Simonds was there when I signed it, also; he ordered the 
writing; I don’t have any recollection of saying anything 
about it; I suppose my brother selected the attorney to 
write the deed; he took me there; I didn’t comprehend 
all I was doing in signing that deed; I never knew what I 
was doing; on Saturday my brother talked to me and told 
me about the property more than I ever heard before, and 
that we ought to convey it to pa for his lifetime, because 
he was old, and he thought it best for us to do it, and I 
very readily gave my consent without thinking anything 
about it; my father had only on one occasion spoken to 
me about it, a short time before, and told me he heard I 
was going to turn him out of house and home; I asked 
him who told him, and wanted to know how he thought I 
could possibly do such a thing, even if I desired; he re- 
fused to tell me who told him, and said he never would tell 
me who told him; there was very little more said; I was 
engaged to Mr. Miller at that time; my father knew that 
Mr. Miller was coming to see me then; Ido not remember 
positively whether he knew it then, (the engagement,) but 
[ think he did; this conversation was shortly before the 
deed was made; my father was opposed to my marriage 
with Mr. Miller; my brother came home from St. Louis on 
Saturday evening, a little before sundown; the Saturday 
before the deed was made; he spoke to me soon after he 
came home about making the deed; said to me, father had 
raised us and clothed us, that we ought to have it fixed so 
that father could enjoy it in his old age; in most things I 
had followed the directions of my brother; about this deed 
and the property I then followed his advice; before, I 
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didn’t think or know much about it; my brother only 
spoke to me once about it that night; my brother was not 
at home on Sunday, and came home Sunday night; I was 
at home all day Sunday and Sunday night; I talked to no 
one else about it, (the deed ;) we came in town early Mon- 
day; [ wasn’t well at the time; was’sick all day Monday, 
when I signed the deed; was sick when I left home that 
morning; I don’t remember anything definite about it that 
day; I was sick all day; would never have thought of 
making the deed had he not mentioned it; I would not 
have done it of my own accord; I thought the land was 
through my mother, but, in fact, I never thought anything 
about it; my brother never said much about my coutem- 
plated marriage with Silas Miller; I didu’t think he was 
exactly willing, but he never said much about it; after I 
signed the deed my brother went back to St. Louis; I and 
my father and my brother came into town together in the 
wagon; we got in between ten and eleven o'clock and 
went straight to King’s office; I last saw my brother that 
day at King’s office; we did not remain all the time at 
King’s office; it was shortly after dinner my brother left; 
we took dinner at Ruenzi’s hotel at about twelve o’clock; 
he went directly from the office after the deed was signed 
for St. Louis; my brother was attending the medical college 
in St. Louis; the deed was executed May 18th, 1874, and 
I was married June 11th, 1874; I received no money from 
my father for the deed; my brother is nearly two years 
older than myself; I think my brother had been going to 
college two terms then; was when I married; my brother 
lives at home at his father’s and part of the time at his 
office in Potterville; my brother is single. Cross-eramined: 
I went to Pitman’s school two terms anda half; I quit 
school, I think, about four years ago; [ stayed with my 
father until I married; I boarded at Pitman’s when at 
school; at the time I signed the deed I knew [ had an inter- 
est in the property, but didn’t know how much; there was 


no conversation between myself anu father between Sat- 
43-72 
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urday and Monday when the deed was made; it was not 
mentioned on the way into town; I was then twenty-one 
years old; I was not insane or crazy at the time I signed 
it; I understood it was a deed, but did not realize what it 
really was; I didn’t comprehend it; I understood the lan- 
guage of course; Mr. King, my brother, Mr. McDearmon 
and my father were present; my father, on the porch, 
told me he did not need the property; that it would be a 
burden to him; and he would get along better without it ; 
I don’t think it was as much asa month from the time 
father spoke to me about turning him out of house and 
home till the deed was made; I gave father a receipt that 
day, but what I thought was, that is, was for $70; I think 
McDearmon drew up the receipt; I have no recollection 
of its being explained to me, (the receipt;) it was spoken 
of the same evening (Saturday) about the money coming 
to me, on which the deed was first spoken of; I knew, I 
had been told I had property, but as to the quantity I did 
not know; I never thought seriously about the deed alter 
I executed it until after I married, that is, not much or 
seriously ; I thought about it on my own reflection; I didn’t 
see where I had done wrong until after I had married; I 
thought about it from my own reasoning and net upon 
suggestions from others; I had time to think about it as 
time passed; I think I was not as capable of judging for 
myself when I signed the deed as I was afterward; Silas 
Miller did not first suggest to me the impropriety of my 
signing the deed; [ first thought of it myself; it has been 
spoken of by many since; I mentioned it to my husband, 
and thought the matter would be repaired; my husband 
thought not; pa had told me on one occasion I could have 
it back again ; just before I was married he complained to 
me of some bills; I told him I had to depend on him for 
everything, and he said he would give it back whenever I 
wanted it; my father never used any improper or undue 
influence of any nature to induce me to sign that deed; we 
had but little help at the marriage; Mr. MiJler’s family 
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were there; I informed my father of my contemplated 
marriage ; I don’t remember when; I think it was before 
I signed the deed; Iam related by blood to my husband; 
my father opposed it; my husband and I are second cous- 
ins; while I was at Pitman’s, brother was at home; after- 
ward he went to Fulton to school; shortly before we mar- 
ried, I told brother we were going to marry; I did not 
advise with my father and brother before I became engaged 
to Mr. Miller; during several years before I was married, 
brother and I were apart most of the time; when we tulked 
about making the deed (Saturday) my brother knew of the 
marriage contemplated; we might not have talked of it 
the day we first talked of the deed, but talked of it all the 
way coming into town; I don’t think father raised any ob- 
jections to receiving the deed when presented to him; I 
think my husband has had great respect for my father, but 
he has had cause not to feel kind toward him; Ido not 
think they speak. Re-eramined: . Father, brother and I 
took dinner together; father told me about a month before 
the marriage he would give me back the deed ; in the win- 
ter after | was married I asked him for the deed back; I 
reminded him of his promise; he said he could not do it ; 
[ asked him once or twice again after that for the deed; he 
said he never wanted me to mention it again, that he 
couldn’t do it; when I signed the deed I knew my father 
Was opposed to my marriage with Mr. Miller; I don’t know 
what motive I had in signing the deed; I had no motive; 
I don’t know that the hope of influencing my father in 
favor of the marriage influenced me in signing the deed. 
Re-cross-ecamined: IL understand what the words “ grant, 
bargain aud sell” mean; I understand what the words “to 
have and to hold during his natural life” mean; I did 
when I signed the deed; I understood the object was for 
the deed to give him the land for life; Mr. Van Buren 
Green was the first person I talked to about having con- 
veyed the land, after 1 was married ; I afterward talked with 
my husband about it; once Bob Miller asked me about it ; 
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Talso talked with John Miller about it; this was in the 
winter after the marriage; | don’t know that I was with my 
husband when attorneys were employed to bring this suit ; 
my father treated me well after the deed was executed. 
Re-examined: I was once with my husband at Alexander's 
office when the facts of this case were talked of, long be- 
fore the suit was brought; when I talked with Jim Miller 
about the deed after the marriage, the conversation was 
brought up by myself. 

James Miller, for plaintiffs, testified that on the 14th 
day of May, 1874, defendant declined to go with him that 
day to attend to a shipment of wheat, in which they were 
both interested, saying that he was writing to his son, 
William; that he wanted the letter to go in the mail that 
day, and as he had no stamp, would have to take it to the 
oftice himself. Witness fixed the date by another letter, 
which he produced. 

John G. Miller, for plaintiffs, testified that his brother, 
Robert Miller, who was security on the bond of defendant 
as guardian of William and Margaret, asked defendant to 
relieve him from that bond; that defendant said it would 
be all satisfactory, and afterwards, between the Ist and 
10th day of May, came back and told Robert that he had 
made it satisfactory; he said that he was in trouble, that 
he did not care for himself, that his life was not worth any- 
thing to him; that if certain ones crossed his path, and 
Silas Miller was one, he didn’t know what would be the 
consequence; his danghter’s marriage was talked of, too ; 
he said he was opposed to the wedding of his daughter 
to Silas; he said he was bitterly opposed to it, that you 
know they are related, cousins; Robert spoke of the prop- 
erty, and suggested the property might change hands; 
they were twenty-one, and it was theirs; he said he knew 
that. 

llellenkamp, for plaintiffs, testified: I had a conver- 
sation in the latter part of August, 1874, with Wm. T. 
Simonds about the marriage which had taken place be- 
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tween Silas and his sister; he said that he was opposed to 
the marriage ; that they are married now, that it made no 
difference; that his sister was all he got; that the other 
part we had fixed before; I couldu’t say what “we” meant 
from what Wm. T. Simonds said, only from what Imyself 
inferred. 

Defendant, in his own behalf, testified: I came to St. 
Charles Saturday before the deed was written to meet my 
son; he came to get some money ; I had no idea he would 
be here; I gave him the money ; I told him of Robt. Mil- 
ler’s request to me to settle the curatorship ; I told both of 
my children of Miller’s request; that I would bring them 
into town in order to settle up this curatorship; I didn’t 
discuss the manner in which I would settle; that we would 
eome to King, who was familiar with it more than I; we 
came to town; they got out at King’s office, and I went 
down and put up the horse at Dierker’s stable; was gone 
sonie time ; 1 came up to King’s office before dinner ; found 
daughter and son there; they said they had made a deed 
to me, conveying their interest to me in their real estate, 
and I insisted that they should not do such a thing; I told 
them I had raised and educated them, and taken care of 
their property up to this time, and they had better take 
their property and do what they pleased with it; that 1 
had about $1,200 in bank, a crop of wheat not sold, and 
one in the field; that I would take this and my _ personal 
effects and buy me alittle home of my own; my daughter 
remarked, “I feel that this is just what we ought to do, 
that you have educated and raised us, and we have given 
you a home when you are old;” I don’t know that much 
more was said in regard to the conveyance; after I had 
remonstrated as above, all I could, I said it would be a 
trouble taking care and paying the taxes, and I would 
rather they would take it; I can’t say this was before they 
had signed the deed ; don’t remember ; it was before they 
had delivered the deed to me ; the receipt was also delivered 
that day ; 1 came to King’s office to see about the settle- 
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ment of the curatorship; that was my entire business in 
town, except bringing in my son to go to St. Louis; 
dined at Ruenzi’s that day; sen and daughter with me; 
don’t think this matter was ever named at the hotel; I 
think we went to King’s after dinner; I think the papers 
were then delivered to me; there never has been a word 
sail to me about this deed before that day; I never 
spoke or wrote to my son about the execution of this deed 
before the day in question, and never to my daughter; no 
idea of a deed from them to me was ever entertained by 
me; I did not consult with Judge King as to the nature of 
that receipt; I told him I wanted a settlement of my cura- 
torship of my children; after he (Judge King) was in- 
formed that they were twenty-one, he told me that all they 
would have to do was to give mea clear receipt, if they 
were willing; they said they were satisfied ; at Robert and 
John Miller’s gate, I met Robert and John Miller; Robert 
Miller said, * have you ever settled up that curatorship ?” 
Ile was on my bond; [ told him that I would do it, that 
nothing was coming into my hands; I have been careless 
about it, they are of age, I will do it; then I brought them 
into town and settled it; I afterwards told him of it; he 
suid he was glad of it; the above conversation was what 
made me come to town and fix up the receipt, and was be- 
fore the deed was executed; I told Robert, in the conver- 
sation, about their (Silas and Margaret) intended marriage; 
I might have said I was opposed to it; I was opposed to it 
on account of relationship; I might have said, also, that I 
hated to see her go into a family that treated us with such 
indiilerence as they had; my principal reason of objection 
was the relationship; recollect the conversation about the 
bills before the marriage, just as she stated; I complained 
of a large bill; she said, “I have given you all I had;” I 
said, * I don’t want it.” Last winter, after her marriage, 
she remarked, “ pa, I have something to say to you, and 
[ hope you will not object to it; I said, “what is it?’ 
She said, * pa, 1 want you to give me back my interest in 
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the land ;” I said that I wasn’t prepared to say anything 
about it, that I hadn’t expected such an applicaticn ; she 
had frequently been to my house; that was the first time 
she had mentioned it to me; I had not often been with her 
alone; she often came to see us; I went to see them for a 
time ; she again spoke of it along that winter ; she wanted 
to know if I wouldn’t relinquish to her the land; that I 
had had time to think about it; I told her I would not ; my 
reasons were these: I thought the land was safe in my 
hands, and that when I was gone it would be safe for my 
children; I never intended, when I said I would give it 
back, that I really would give her the property back; I 
only meant to quict her about bringing the charge against 
me that I had got all she had ; my daughter, after the deed 
was made, up to her marrivge, she lived with me; she ex- 
pressed, in that time, no regret at having made the deed ; 
I wrote the letter on May 12th, 1874; I wrote no other let- 
ter to my son on the 14th of that month; I can say this 
positively. Cross-eramined: I said the reason why I would 
not give back the property to my daughter was that it 
would be wasted ; Miller is sober; he has property of his 
own; he is able to support her and give hera home; I paid 
for the deed Judge King wrote. 

Wm. T. Simonds, for defendant, testified: I remem- 
her the execution of the deed ; I came home to get money, 
and unexpectedly met my father in town, and went home 
on his horse and remained until Monday; I remarked to 
my sister that father was getting old, that I had a profession 
which would support me, that I had heard she was going 
to get married, that her husband would support her, and 
suggested the idea of giving father a home; we had bet- 
ter give him a deed during his lifetime ; that at his death 
it would naturally revert back to us; she said she thought 
it was a good idea, it is the thing we ought to do, that he 
had spent all he ever made and raised us; and I remarked 
that giving him the property would be astimulus for him 
to improve it, and that when it did come into our hands 
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it would be worth that much more; she asked me when 
we would make this deed to pa; I said Monday, as I had 
to go to St. Louis; we had as well fix it up then; nothing 
more was said then; pa came home that night and said 
Robert Miller told him to make a settlement of curator- 
ship, and we must go to town Monday and fix it up; noth- 
ing was said about the deed at all; Monday we came to 
town ; futher drove and sister and I sat together; got out 
at King’s office; stated our business; King said that it 
was necessary to get the papers; father had then gone off 
with the team; King got the papers, came back and wrote 
the deed ; about that time father came back; we told him 
what we had done, sister and I; he said he didn’t ask it of 
us, he had enough to live on without it; that we could do 
with it as we pleased; we both remarked that it was what 
we wished to do to secure him a home; we then went to 
dinner; nothing more was said about the deed; after we 
came back, Mr. McDearmon read the deed, and asked if 
this was our act without undue persuasion, to which 
we answered yes; [ told my sister if she didn’t approve of 
it, not to sign it; she said it was just what she wanted to 
do. Why did you tell her that (bythe court)? Had your 
sister objected before? No, she had not; I asked her the 
above question because of what was in the deed upon read- 
ing it over; pa asked Judge King about the receipt ; King 
asked if we were of age ; he answered we were; King said 
we could give the receipt without going into court, as we 
were of age; the receipt was explained to sister; he told 
us that $80 was coming to us, and he offered to pay it then ; 
we said we didn’t want it; I understood the receipt to be 
a full discharge to our father; on the Saturday previous to 
signing the deed and in Judge King’s otlice were the only 
conversations we had about the deed ; I told her the prop- 
erty came by our mother, through inheritance; that we 
had a half interest, as was fully understood ; I never, at 
any time, spoke to my father about making the deed, until 
in the office the day it was made ; nothing said about it on 
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the trip to town; my sister made no objections to coming 
to town that day; I can’t say she was sick; she never was 
right well; her mind is as good as any one’s; she has more 
than an ordinary education and understanding; she was 
not unusually excited the day she executed the deed; she 
seemed to understand fully what she was doing; the deed 
was signed after dinner; the conversation with father, as 
related, was before dinner; remember conversation with 
Rudolph Hellenkamp; I remarked that Silas Miller had 
married my sister, and that all he did get was my sister; I 
remember saying “we had fixed the thing up,” meaning 
my sister and I, not my father; that was after the marriage 
and after the deed was made; about the time of that 
letter introduced, I don’t remember of any other. Cross- 
examined: I meant it was all Silas Miller did get; that is 
my sister; I meant by that other matter that I and my sis- 
ter had put the property in father’s hands; MeDearmon 
read the deed over, and asked my sister if it was her act 
without any undue persuasion; he used the words because 
it was his business as notary; I had no other property ex- 
cept that contained in the conveyance. 

King, for defendant, testified: I drew the above deed 
at the request of Simonds’ son and daughter; they came 
in alone, the brother and sister; they explained what they 
wanted ; I went to the recorder’s office and got descriptions; 
I pursued their directions ; they expressed feelings of grat- 
itude for their father; he had educated them, they said; 
wanted to give him a home; her brother did most of 
the talking; I understood her to assent; I explained, I 
think, the purport to both; Mr. J. W. Simonds never men- 
tioned the matter to me before the deed was executed; 
had not been there in our office; I never heard W. T. 
Simonds persuade his sister to sign it; it seemed to be un- 
derstood when they came; I was gone an hour or so, per- 
haps; I left them in the office; they were there when I 
returned; I could not say that the yonng lady spoke sep- 











SUPREME COURT OF MISSOURI, 


Milter v. Simonds. 


arately from her brother cr not; [ understood her to as- 
sent; he did the talking, she assented. 


Theodore Bruere and T. F. Mc Dearmon for appellant. 


1. Therule that the law looks with disfavor upon a 
conveyance made by a child to his parent, and casts upon 
the lutter the burden of showing the fairness of the trans- 
action, does not apply to a case like this, where the child 
is more than three years beyond her majority. Garvin v. 
Williams, 44 Mo. 470. Itis intended for the protection of 
children of tender age, or those not yet emancipated from 
parental control, not fora woman such as this plaintiff. 
She is, as her brother testified, a lady possessing a mind as 
good as any one and of more than ordinary education and 
understanding. She bad been away from home and attend- 
ing two terms and a half at a female seminary, and show- 
ed a remarkable independence of character by entering 
into the most important and sucred relation in life, that of 
marriage, not only without consulting her father and 
brother, but against their express wish and notwithstand- 
ing their opposition. 

2. The deed was not obtained by any undue or im- 
proper influence. Mrs. Miller herself so testifies. De- 
fendant testifies that there had never been a word said to 
him about the deed till the day it was executed. 

3. The evidence is conclusive that defendant did not 
combine or collude with his son to procure the execution 
of the deed, nor did the son, under the defendant’s direc- 
tion and in connivance with him, persuade her to make the 
deed. 

4. Defendant insists that the proof affirmatively shows 
that the transaction was entirely free from undue influence. 
The case differs from Ranken v. Patton, in two essential 
particulars. Ist. In that case no motive of affection or 
gratitude prompted the grantor. In this case it is admitted 
that affection and gratitude induced the gift. 2nd. In that 
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vase the grantor did not at the time know what was the 
amount or value of the property she was conveying, and 
the grantee, though possessed of the knowledge, failed to 
disclose it to her. Ilere the grantor was raised, and living 
on the very land she was conveying, admits that she knew 
“she was conveying only a life estate in the same”’—a lady 
of more than common intelligence and well educated; there 
an ignorant girl, living in Ireland, who never had any 
knowledge of the magnitude of her estate in this country, 
conveying ip fee, and who was purposely left in the dark 
about it by her guardian, who was instrumental in indue- 
ing her to make a deed. Can there be any greater differ- 


ence? 
Wm. A. Alexander and H. C. Lackland for respondents. 


The purpose to give never originated in the breast of the 
donor or from a disinterested source; it never was her free 
and voluntary gift, independent of the control or influence 
of her father and her brother; it was a hasty, indiscreet 
and thoughtless act, done without deliberation or advice, 
und in utter ignorance of her rights; defendant, her father 
and guardian, made no effort to inform her of her rights, 
as he was bound to; she was a mere wax figure in the 
hands of these two men. This case comes fully and fairly 
within the rule of the following cases, and the deed ought 
to be set aside without hesitation by this court. Street v. 
Goss, 62 Mo. 226; Garvin v. Williams, 44 Mo. 474; 8. ¢., 50 
Mo. 206; 1 Story Eq. Jur., $§ 317, 309; Lduquenin v. Baseley, 
3 Lead. Cas. Ey. 473, 488, 491; s. ¢., 14 Ves. 273; Archer e. 
Hudson, 7 Beav. 551; s. ¢., 3 Lead. Cas. Eq. 489; Revett v. 
Harvey, 1 8. & 8. 502; Jennings v. McConnel, 17 Ill. 148; 
Young v. Peachy, 2 Atk. 258; Madd. Chan., 310; Bergen 
v. Udall, 31 Barb. 9; Taylor v. Taylor, 8 low. 183; Slocum 
v. Marshall, 2 Wash. C. C. 397; Highberger v. Stiffler, 21 
Md. 339; Gale v. Wells, 12 Barb. 84; Whelan v. Whelan, 3 
Cow. 537; Brice v. Brice, 5 Barb. 533; 6 Ves. 278; Mait- 
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land v. Irving, 15 Sim. 437; Yosti v. Laughran, 49 Mo. 594; 
Ranken v. Patton, 65 Mo. 415. 


Suerwoop, C. J.—The principles applicable to this 
ease have been so frequently asserted in this court, that it 
seems like a work of supererogation to restate or reap- 
ply them. 

Though the daughter, Margaret, had attained the age 
of twenty-one in the February prior to the execution of 
the deed, and, therefore, according to the ruling of this 
court in Caho v. Endress, 68 Mo. 224, had, some three years 
before, become of age, yet it is quite evident that she was 
totally unversed in the ways and wisdom of the world, and 
notwithstanding her majority, still remained in the lead- 
ing strings and under the influence of parental authority. 
In these circumstances, and but a short period before she 
executed the deed iff question, less than a month she thinks, 
her father reproached her with the design of turning him 
out of house and home; said he had heard it, but when 
asked by the daughter who told him, and how he thought 
she could possibly do such a thing, even if she desired, he 
refused to tell her who told him, and said he never would 
tellher. There is every reason to believe this story was woven 
in the loom of the father’s own invention, since he does 
not attempt to deny that he made such statement, and it is 
by no means improbable that he charged the daughter with 
cherishing the unfilial design of turning him out of house 
and home, just after he was pressed by Robert Miller, his 
surety on his curator’s bond, to relieve him of that surety- 
ship, when it was suggested by the surety that as the wards 
were twenty-one “the property might change hands.’’ 
The conversation of defendant with Robert Miller, took 
place between the Ist and 10th day of May, 1874, and in that 
conversation defendant expressed himself as bitterly op- 
posed to the intermarriage of his daughter with Silas W. 
Miller, the plaintiff. It is in evidence that defendant, 
though he denies it, wrote to his son on the 14th day of 
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May, 1874, and that he expressed himself as very desirous 
of mailing the letter on that day, and so anxious was he 
on this point, that he refused to go with the witness to see 
about shipping some wheat in which he was interested, but 
took the letter himself to the ottice. If the letter was 
written and mailed on the 14th day of May, this would 
cause its arrival in St. Louis on the 15th, and if it reached 
the son then, this would give him opportunity to reach 
home, if his presence was desired there, by the 16th day of 
May. On that day, Saturday, we find he did reach St. 
Charles, some eight or ten miles from Green’s Bottom, 
where the defendant resided. As to the arrival of the son 
at that time, the testimony of the defendant is singular. 
He says: “I came to St. Charles, Saturday before the 
deed was written, to meet my son,’ and yet in the next 
sentence he makes the inconsistent statement: “I had no 
idea he would be here!” The letter of the 12th day of 
May, written by the father to the son is in the record, and 
contains no request to the son to come home, nor does it 
contain any matter which could imperatively require its 
being mailed on the day it bears date. 

The son, on his arrival, was immediately informed of 
Robert Miller’s request to have the curatorship settled, and 
when he reached home he proposed to his sister that they 
should give “ their father a home;” that they had “ better 
give him a deed during his lifetime.” To this proposal she 
readily assented, and on Monday following, without further 
conversation on the subject, the deed in question was drawn 
up at King’s office, in St. Charles, in the temporary ab- 
sence of defendant, and without his knowledge or solicita- 
tion, as he alleges. The daughter states, however, that 
while she was on the porch of King’s office, and a few 
momeuts before the deed was executed, her father told her 
he had plenty, and that she need not sign the deed unless 
she wished. The receipt acknowledging payment and sat- 
isfaction of all moneys and property received by the de- 
fendant as curator of the estate of his wards, was executed 
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by them the same day, and without any examination or 
exhibition of the accounts of the defendant in that capacity, 
and without any explanation to the duughter of the nature 
of the receipt thus given. In the conversation which took 
place at King’s otlice prior to the deed being drawn up, it 
is very far trom being clear that the danghter fully and 
clearly understood the purport and effect of the deed or 
the quantity or value of the interest thereby conveyed; 
nothing in short to show that she was much, if any thing, 
more than a mere assenting party to the suggestion of her 
brother. It is true the futher made a very proper and ap- 
parently very generous reply on being told that his children 
were about to convey him the land; but even that reply, 
whether so intended or not, was well calculated to convey 
the false impression that without the deed being made, he 
would be turned out of house and home, and forced to 
employ his limited means to purchase a little home of his 
own; when the truth was, that he already had a life estate 
in eighty acres of the land, on which the dwelling house 
is sit iated, and which he would still retain regardless of the 
execution or non-execution ot tie deed; and the apparent 
disinterestedness of the defendant on the reception of the 
deed, is strangely at variance with his disingenuous con- 
duct but a few days thereafter, when complaining of some 
bills he had to pay for his daughter, and reminded by her 
of her recent gilt of the land, he promised to give it back to 
her, when, as he says himsell, he had no intention to do so, 
but only intended “to quiet her.” After the marriage oc- 
curred, she reminded the defendant of his promise again 
and again, until he finally forbade her to mention the sub- 
ject to him any more. 

I have found it difficult to resist the impression, from 
a perusal of the evidence, that there was a concert of action 
or at least an understanding between the father and the son 
that the deed should be procured ; and difficult also to re- 
sist the belief that the son came up from St. Louis on the 
16th day of May in response to the letter which a disinter- 
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ested witness testifies was written and mailed to him on 
the 14th day of that month by defendant. And this im- 
pression is greatly strengthened when I reflect upon the 
bitterness with which the defendant and his son opposed 
the marriage, upon the fact that defendant made the false 
statement to his daughter, that he had heard that she was 
going to turn him out of house and home, and upon the 
evident zest with which the son told Hellenkamp after the 
marriage, that his sister was all that Miller got; “that the 
other part, we had fixed before.” 

But it is entirely immaterial in this case, so far as 
coneerns the conclusion which should be reached, whether 
there was concert of action between the father and son or 
not; it is sufficient that the son was the moving cause of 
his sister executing the deed; that she did the act which 
deprived her, during the lifetime of her futher, of all the 
property she had in the world, improvidently, without time 
or opportunity for proper reflection, aud in the absence of 
independent advice, and while she was not yet emanci- 
pated from parental and fraternal influence. And it is well 
settled that the undue influence need not proceed from the 
recipient of the ward’s or donor’s bounty, but it is equally 
fatal to the validity of the gift that such influence was ex- 
erted by a third person. anken v. Patton, 65 Mo. 378; 
Ford v. Hennessey, 70 Mo. 580. There are many points of 
coincidence vetween the present case, and that of Ranien 
v. Patton, supra, as was very pertinently observed by the 
St. Louis court of appeais, when this cause was before that 
court, (5 Mo. App. Rep. 33;) and the same ruling which 
held the gift for naught in that instance, would hold it for 
naught in this one. Such gifts are watched by courts 
of equity with the most jealous scrutiny, and generally 
held as presumptively void; (Garvin v. Williams, 44 Mo. 
465,) and the burden is cast upon the donee to show in the 
clearest and most satisfactory manner that the gift in ques- 
tion is one Which is in every particular worthy of receiving 
the sanction of a court of equity. Street v. Goss, 62 Mo. 
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226, and cases cited. It is scarcely necessary to add that 
the evidence before us falls far short of the standard just 
mentioned. As the result of the foregoing reasons, the 
judgment of the court of appeals should be affirmed. All 
concur, except Ray, J., who did not sit. 











INDEX. 


ABANDONMENT. 


By HUSBAND, OF HIS FAMILY—HOMESTEAD. See Blandy v. Asher, 27. 


ACCOMPLICE. 


TEsTIMONY OF accomplice. See The State v. Greenwade, 298. 


ACKNOWLEDGMENT. 


DEED OF TRUST: ACKNOWLEDGMENT BEFORE TRUSTEE VOID, BUT DOES 
NOT AVOID DEED. While an acknowledgment of a deed of trust 
taken by the person named as trustee is void, so that the instrument 
is not entitled to record, the deed is not thereby rendered void, but 
is good as between the par.ies to it and all persons having actual 
notice of it. Williams v. The Moniteauv. National Bank, 292. 


EssENTIAL TO VALIDITY OF A MARRIED WOMAN’S DEED. See Bartlett v. 
O’ Donoghue, 563 ; Goff v. Roberts, 570. 


ADJOURNMENT. 


ApJsougNED TERMS. See The State ex rel. Simms v. Todd, 288. 


ADMINISTRATION, 


1, PROBATE COURTS HAVE NO EQUITABLE JURISDICTION. The probate 
court has no jurisdiction of matters of purely equitable cogniz- 
ance connected with the administration of estates. Hence, when 
the object of a suit is to follow a trust fund through many trans- 
formations during a long series of years, the circuit court is the 
proper forum, though the delinquent trustee be dead and his estate 
in the hands of an administrator. Butler v. Lawson, 227. 


2. Srarure or Limitations. The statute of limitations does not begin 
to run against the estate of a deceased person on a cause of action ac- 
cruing after his death, until an administrator has been appointed, 
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ORDER OF PROBATE COURT, NOT COLLATERALLY QUESTIONABLE, WHEN. 
lf an order of the probate court revoking an administrator’s letters 
shows upon its face all the facts necessary to confer jurisdiction on 
the court, its validity cannot be questioned in an action brought 
by the administrator de bonis non against the removed administra- 
tor to recover assets not accounted for. Scott v. Crews, 261. 


REVOCATION OF LETTERS. The probate court does not lose the 
oower of revoking the letters of a delinquent administrator who 
fails to make settlement after being duly cited, by omitting to exer- 
cise the power at the term to which the citation is returnable. It 
may continue the settlement to a subsequent term, and if he is still 
in default, may then revoke them. Jb. 


ADMINISTRATION DE BONIS NON. The power of the probate court 
to appoint an administrator de bonis non, is not limited to cases 
where debts remain unpaid. Such an administrator may be ap- 
pointed and may maintain an action against his predecessor as well 
in cases where there are no debts and the rights of heirs and dis- 
tributees alone are to be protected. Jb. 


Interest. An administrator sold property of the estate on credit, 
receiving notes of solvent persons bearing interest at ten per cent. 
Some of these notes were paid. The makers of the others remained 
solvent for several years, and there was no reason why the estate 
might not have been settled during that time. It remained open, 
however, and at a forced settlement made fifteen years afterward, 
the court charged the administrator with interest at ten per cent 
per annum with three rests. J/e/d, correct. Held, also, that for 
money paid out for the estate, he should be allowed interest at the 
same rate with the same rests. Ib 


SerrcemMent. If an administrator pays off a distributee, or buys 
up his interest in the estate, and afterward an action is brought 
against him by an administrator de bonis non to recover assets not 
accounted for, he should, in such action, be credited with the 
amount of such interest. Jb. 


FRAUD IN FINAL SETTLEMENT. This court is of opinion that an item 
of credit allowed an administrator on his final settlement was false 
and fraudulent, and, therefore, affirms a judgment setting aside the 
settlement. Byerly v. Donlin, 270. 


De bonis NoN. The circuit court has no power, upon setting aside 
the final settlement of a deceased administrator, to order his admin- 
istrator to settle the estate. It is for the probate court to appoint 
an administrator de bonis non for this purpose. Jb. 


PROBATE OF WILL. Probate of a will can only be granted by the 
court. Proof may be taken by the clerk ora judge of the court, 
but subject to confirmation or rejection by the court. Unless there 
is a confirmation, appropriately evidenced by an order to that effect, 
the will is not probated. Smith v. kstes, 310. 


ADMINISTRATOR'S ANNUAL SETTLEMEMT, NOT CONCLUSIVE. The an- 
nual settlements of an administrator are not conclusive on cred- 
itors, but may be reviewed and corrected at their instance on final 
settlement. Ritchey v. Withers, 556. 
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APPLICATION OF PROCEEDS OF SALE OF LANDs. The proceeds of the 
sale of lands of a decedent cannot be used to make good a deficiency 
in the widow’s allowance, nor to reimburse the administrator tor 
improvements put upon the land, nor for any other purpose than 
the payment of debts. See Drowry v. Bauer, 68 Mo. 155. Ib. 


Nunc PRo Tunc orpers. If there is a discrepancy between the 
judgment of the probate court allowing a demand against the 
estate of a decedent and the entries made by the clerk on the back 
of the demand and in the book of abstracts of allowances, the latter 
may, by a nunc pro tune order, be made to conform to the judgment. 
Ib. 


ADMINISTRATOR’S INFORMAL DEED: EJECTMENT. If an administra- 
tor’s deed to land sold for the payment of debts of his intestate, be 
wanting in formality, (as, if it lack a seal, or be not properly ac- 
knowledged and certified,) it will still vest in the purchaser at least 
an equitable title; and if the facts are properly pleaded, will con- 
stitute an equitable defense to an action of ejectment brought by 
the heirs of the deceased against one claiming under it. Snider v. 
Coleman, 568. 


Wipow’s ALLOWANCE, HUSBAND DYING CHILDLESS: MAY CLAIM A SEW- 
ING MACHINE. If a man die witlfout children, his widow will be en- 
titled to take as her absolute property the articles allowed her by 
section 33, article 2 of the administration act, (Wag. Stat., p. 88,) 
whether she elects to take her dower, or the half of his estate as 
allowed by section 5 of the dower act, (Wag. Stat., p. 539). A sew- 
ing machine is one of the implements of industry which she may 
claim under section 33. The State ex rel. Steers v. Taylor, 656. ° 


ADVERSE POSSESSION. 


PossEssiON OF LAND, AS NOTICE OF OCCUPANT’S CLAIM OF TITLE. 
One who has knowledge of the fact that land is in the actual pos- 
session of another, is thereby put upon inquiry as to the rights of 
the occupant, and if he purchases, will be held to take with notice 
of those rights. Martin v. Jones, 23. 


DEED: NOTICE OF TITLE: RAILROAD. A railroad company, under 
an unrecorded license from the owner, surveyed, located and partly 
graded its road across a tract of land, and then suspended work. 
The owner afterward executed a mortgage, which covered the strip 
appropriated by the company, to a person who had no actual notice 
of the company’s rights or of the work done. Held, that he was 
not bound by the license. Masterson v. The West End Narrow Gauge 
Railroad Company, 342. 

Tue rule laid down in Turner v. Hall, 60 Mo. 275, and Crispen v. 
Hannavan, 50 Mo. 550, in relation to interruption of adverse pos- 
session, is re-affirmed. Bartlett v. O’ Donoghue, 563. 


WHEN TRUSTEE’S POSSESSION BECOMES ADVERSE. See Butler vy. Lawson, 
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2 INDEX. 


AFFRAY. 


Evipence. It is no objection to the admissibility of evidence offered in 


support of an indictment for an affray, that it shows that the trouble 
commenced in a private house, where it further shows that the com- 
batants passed out of the house and continued the fight without 
cessation in a public street. The State v. Billings, 662. 


AMENMDENTS. 


ARE FAVORED IN FURTHERANCE OF JusTICE. See Goddard v. Williamson’s 


Administrator, 131. 


REFEREE’S REPORT. See Johnson w Long, 210. 


APPEAL. 


AFFIDAVIT FOR APPEAL SWORN TO BY AGENT. An affidavit for ap- 
= made by one nota party to the suit, need not show upon its 
ace that the affiant is the appellant’s agent. If this fact appears 
by a deposition read in the case it will be sufficient. Melcher v. 
Scruggs, 406. 


SraTe’s APPEAL. The State has no right of appeal in a case where, 
on motion made ore tenus to exclude evidence, the trial court holds 
the indictment bad, and on that ground enters judgment for de- 
fendant. The State v. Risley, 609. 


APPEAL koND. The statute is express that in cases where an appeal 
bond is required before the order granting the appeal shall stay exe- 
cution, the bond must be filed during the term at which the judg- 
ment is rendered. A bond filed in vacation, though in pursuance 
of an order made at the term, will be of no effect. Long v. Dismer 
and Mc Entee, 655. 


ACTS DONE UNDER A JUDGMENT SUBSEQUENTLY REVERSED, A TRESPASS. See 


The State ex rel. The Attorney General vy. France, 41. 


ATTACHMENT. 


THE AFFIDAVIT: SHERIFF’s DEED. [If the affidavit for an attachment 
is not signed by the affiant, the court acquires no jurisdiction, and 
a sheriff’s deed based upon a judgment in the case is a nullity. 

Suerwoop, C. J., and Norton, J., dissent. Hargadine v. Van 
Horn, 370. 


INTERPLEA IN ATTACHMENT: VERDICT. Upon the trial of an inter- 
plea in attachment, the verdict must be responsive to the issue pre- 
sented, viz whether the property attached was the property of the 
interpleader. A mere money verdict in favor of the interpleader 
will not do, even where the property has been sold and the proceeds 
are in the hands of the sheriff. Hewson v. Tootle, 632. 


SERVICE OF PETITION FOR REVIEW OF DEFAULT JUDGMENT. See Allen vy. 


The Singer Manufacturing Company, 326. 
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ATTACHMENT FOR WITNESSES. See The State v. Hatfield, 518. 


ATTORNEY. 


TAXATION OF ATTORNEY’S FEES AS COSTS IN TAX CASES. See The City of 
Cape Girardeau y. Riley, 220. 


SERVICE OF PROCESS ON. See Allen vy. The Singer Manufacturing Com- 
pany, 326. 


ATTORNEY AND CLIENT. 


KNOWLEDGE OF ATTORNEY AS AFFECTING HIS CLIENT. Knowledge ac- 
quired by an attorney while acting for one client, will not affect 
another client for whom he is acting at the same time, in a different 
case. Ford v. French, 250. 


ENJOINING JUDGMENT FOR FRAUD OF COMPLAINANT'S ATTORNEY. See 
Dobbs v. The St. Joseph Fire and Marine Insurance Company, 189. 


BENEVOLENT SOCIETIES. 


A BENEVOLENT SOCIETY HELD TO BE AN INSURANCE COMPANY AND SUBJECT 
TO THE INSURANCE LAws. See The State ex rel. Attorney General v. 
The Merchants’ Exchange Mutual Benevolent Society, 146. 


BILLS AND NOTES. 


SEE Promissory NOTEs. 


BILL OF EXCEPTIONS. 


1. THE BILL oF EXCEPTIONS may be filed as well after as before the 
allowance of the appeal. The State v. Dodson, 283. 


2. Exceptions ro EvipENcE. Unless exceptions to the rulings of the 
trial court on questions of evidence are preserved in the bill of ex- 
ceptions, this court will not consider them. The State v. Greenwade, 
298. 


3. BILL oF EXCEPTIONS: JUROR. Where the bill of exceptions pur- 
ports to give the statements made by the jurors upon their exami- 
nation on the roir dire, this court will not consider affidavits filed 
more than five days after the trial setting forth other statements. 
If the bill of exceptions, as allowed by the judge, is untrue, coun- 
sel should have one signed by by-standers and filed within five days, 
as prescribed by section 3641, Revised Statutes. Jb. 


4. Tne signature of the judge of the trial court is essential to a_ bill of 
exceptions. This court will not notice an unsigned bill. Garth rv. 
Caldwell, 622 


5. A party intending to appeal presented to the judge of the trial 
court a bill of exceptions which the judge refused to sign. To this 
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refusal an exception was taken and another bill of exceptions was 
tendered, wherein was incorporated the former bill. The judge 
signed the second bill. eld, that this did not bring up for review 
the questions designed to be raised by the original bill. The ex- 
ceptor’s remedy, if the trial term had not lapsed, was to have the 
original bill signed by by-standers; if it had iapsed, a proceeding by 
mandamus to compel the judge to sign. Jb. 


BRIBERY 
OF THE PUBLIC BY CANDIDATE FoR oFFIcE. It is unlawful for a candidate 
for public office to make offers to the voters to perform the duties of 
the office, if elected, for less than the legal fees. An election secured 
by means of such offers is void. The State ex rel. Attorney General v. 
Collier, 13. 
CAPE GIRARDEAU. 


See Municipas. Corporation. 


CASHIER’S BOND. 
SURETIES NOT LIABLE AFTER CASHIER'S RE-ELECTION. See The Savings 
Bank of Hannibal v. Hunt, 597. 
CAVEAT EMPTOR. 
THE RULE, NOT APPLICABLE TO EXECUTION SALES IN CASE OF MUTUAL MIS- 
TAKE. See Wilchinsky v. Cavender, 192. 
COMMON LAW. 
PRESUMPTION THAT IT IS IN FORCE DOES NOT APPLY TO TEXAS. See Flato 
v. Mulhall, 522. 
CONDITIONS, 


See Estates, 


CONFLICT OF LAWS. 


1. ToWNSHIP BONDS: CONFLICTING DECISIONS OF STATE AND FEDERAL 
COURTS: COMPROMISE OF BONDS. Notwithstanding this court holds 
the act of March 23rd, 1868, authorizing the issue of township 
bonds, unconstitutional, and bonds issued thereunder, void, yet 
since the courts of the United States hold the contrary, such bonds 
cannot be deemed such absolute nullities as not to be the subject of 
compromise. The State ex rel. Stamper v. Holladay, 499. 





: POWER TO COMPROMISE UNDER ACT OF 1877. The act of April 
12th, 1877, (Sess. Acts, p. 197,) providing for the compromise, pur- 
chase or redemption of municipal indebtedness, while it could not 
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be construed to authorize the compromise of bonds issued without 
any color of authority, and manifestly creating no debt or obligation 
which the municipality is bound to pay either in law or equity, will 
not, on the other hand, be limited to unquestionable claims, but 
will be construed to include bonds in respect to whose validity 
courts of co-ordinate jurisdiction differ, such as the township bonds 
issued under the act of 1868. Jb. 


STATUTE LAW OF SISTER STATES: COMMON LAW. This court cannot 
take judicial notice of the statutes of another state; neither can it 
presume that the common law prevails in a state, such as Texas, 
which was never subject to the laws of England. Where, there- 
fore, a contract comes in question, the validity of which is properly 
determinable by the law of such a state, if no evidence is offered 
to show what the law of that state is, resort must be had to the law 


»» 


of this state to determine the question. Flatov. Mulhall. 522. 


CONSPIRACY. 


CoNSPIRACY TO ROB: ROBBERY OF WRONG MAN BY MISTAKE. If parties 


enter into a conspiracy to rob one person, and, by mistake, some 
of the conspirators rob another, or assault him with intent to rob 
under the belief that he is the person intended, and one of the con- 
spirators who was not present being subsequently advised of the 
facts, assents to them and participates or acquiesces in the result, 
he becomes equally liable with the others. The State v. Greenwade, 
298. 


CONSTITUTIONAL LAW. 


VENUE OF INDICTMENT: CONSTITUTIONAL LAW. Under the present 
constitution, (art. 2, 2 12,) an indictment for felony can be found, as 
at common law, only in the county in which the offense was com- 
mitted. Section 1804, Revised Statutes, which undertakes to au- 
thorize the grand jury of another county, under certain circum- 
stances, to find the indictment is, therefore, unconstitutional and 
void. A person confined by virtue of a warrant issued upon an 
indictment found under this section is illegally imprisoned, and will 
be discharged upon habeas corpus. Ex Parte Slater, 102. 


SPECIAL ASSESSMENTS FOR MUNICIPAL IMPROVEMENTS. The provis- 
ions in the constitution of 1875, relating to the uniformity and 
equality of taxation, and the taking of private property for public 
use, were not intended to apply to, and do not effect any change 
in, the law asto the right of municipal corporations to make special 
assessments for local improvements. Adams v Lindell, 198. 


MUNICIPAL ORDINANCE; WORK ON STREETS. A town charter au- 
thorized the town to require all male citizens between the ages of 
twenty-one and fifty to work on the streets. An ordinance was 
passed by the council imposing this duty only upon those between 
twenty-one and torty-five. Held, that it was not void because it did 
not include those between forty-five and fifty. The Town of Tipton 
v. Norman, 380. 
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CONTEMPT. 


COMPULSORY PRODUCTION OF TELEGRAPHIC MESSAGES IN COURT: LIA- 


BILITY OF COMPANY'S AGENT TO PUNISHMENT FOR REFUSAL. Tele- 
graphic messages in the possession of the officers of the com- 
pany, are not privileged communications. Noact of Congress puts 
them on the same footing with the mails; and no statute of the 
State or principle of law gives them any different standing from 
that occupied by any communication made by one through another 
to a third party, with respect to the liability of the confidant to be 
called asa witness to produce it or testify to it. The agent of a tel- 
egraph company may, therefore, be compelled by proper process to 
produce such messages before the grand jury; and no rule of the 
company can excuse ‘him from liability to punishment for refusal so 
todo. Ex Parte Brown, 83. 


CONTRACT, 


CONTRACT OF PERSON OF UNSOUND MIND. An exchange of property 
made by a person of mind so unsound, that the want of mental ca- 
pacity is apparent to any one of ordinary prudence and observation 
conversing with him, is of no validity. A guardian subsequently 
appointed may recover the property of the insane person without 
tendering back that received by him in the exchange. Halley v. 
Troester, 73. 


CONTRACT FOR THE BENEFIT OF A THIRD PARTY: MARRIED WOMAN. 
One C, in anticipation of his own death, sold a carriage, agreeing 
with the purchaser that the price was to be paid in farm produce 
to his (C’s) wife. C having died; Held, that his widow, and not 
his executor, was entitled to the benefit of the sale. Scruggs v. Al- 
exander, 134. 


PROMISSORY NOTE: RATIFICATION. If the maker of a note paya- 
ble to A and indorsed by Bass rety with the understanding that 
it is to be discounted by A, procures it to be discounted by C in- 
stead, B cannot on this ground, resist recovery by C or any one 
claiming under him, if, after the discount, with a full knowledge of 
all the facts, he either expressly or impliedly promised to pay the 
note. The Mastin Bank v. Hammerslough, 274. 


PAROL PROMISE TO ACCEPT DRAFT. The payee of a draft cannot 
enforce against the drawee a parol promise to accept. R. 8. 1879, 
2537. Flato v. Mulhall, 522. 


CoNTRACT, IN FORM JOINT, WHEN SEVERAL: PARTY TO SUIT: COVE- 
NANT OF INDEMNITY. Where a contract with two or more persons, 
though in form joint, is founded upon a separate consideration 
moving from eaci:, and there is nothing to exclude the inference 
that it was intended to be several, it will be so construed, and any 
one of the parties may maintain an action on it for a breach affect- 
ing himseif only. Thus, where one of the sureties in an official 
bond covenanted to indemnify his co-sureties against liability on 
the bond, and one of the latter was compelled to pay part of a de- 
falcation of the principal ; Held, that he could sue alone upon the 
covenant. Cross v. W ‘illiams, 577. 


PLEADING: contract. In declaring upon a contract it is only nec- 
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essary to state so much of it as relates to the point of which com- 
plaint is made; beyond that it is useless to go. But the omission 
of any part of the contract which materially qualifies and alters the 
legal nature of the promise which is alleged to have been broken, 
will be fatal. Moore v. Mountcastle, 605. 


CONTRACT: MEASURE OF DAMAGES: PLEADING. In an action for 
breach of contract to come from Tennessee to Missouri to work on 
defendant’s farm, plaintiff may recover for loss of time and the 
actual expense incurred in coming, without any specific allegation 
of such damages in his petition. Jb. 


CONTRACT: ACCEPTANCE, NO WAIVER WITHOUT KNOWLEDGE. Mere 
acceptance of, and payment for a bridge built under contract, does 
not waive any defect in the work, of which the acceptor is at the 
time ignorant. There must be both knowledge and acquiescence to 
constitute waiver; and it devolves upon the contractor to show such 
knowledge. Johnson County v. Lowe, 637. 


OBLIGATION PAYARLE ON DEMAND: DELAY IN DEMAND CONTEMPLATED 
BY THE CONTRACT: STATUTE OF LIMITATIONS. Where delay in making 
demand is contemplated by the express terms of an obligation pay- 
able on demand, there is no rule of law which requires that the 
demand be made within the statutory period for bringing an action. 
Thus, where an obligation for the payment of money one day after 
date, contained a condition that if the payee should demand pay- 
ment during her natural life, it should be due and payable; but in 
case of her death before any or all of the debt should be paid, it 
should not be paid at all; eld, that a demand made by the payee 
more than ten years after the date of the paper was in time, and 
that an action brought immediately thereafter, was not barred by 
limitation. Jameson v. Jameson, 640. 


A LOTTERY CONTRACT CONSTRUED. See The State ex rel. The Attorney 


General y. France, 41. 


CoNTRACTS OF DE FACTO OFFICERS, VALID. See Adams vy. Lindell, 198. 


AGREEMENT BETWEEN FATHER AND SON FOR CONVEYANCE IN CONSIDERA- 


TION OF SERVICES AND SUPPORT. See Hiatt vy. Williams, 214. 


CONVERSION. 


Evipence. In an action against a corporation for the conversion of 


certain staves, defendant offered evidence that they were cut from 
land owned by the president of the corporation, in connection with 
evidence that the president had directed the taking of them. There 
was no evidence that he had not granted permission to plaintiffs 
to cut the staves, and no other evidence that they belonged to him. 
Held, that the offer was properly rejected. Allen v. The St. Louis, 
Iron Mountain & Southern Railway Company, 386. 


CORPORATIONS. 
NATIONAL BANKS: DEALINGS BEYOND THEIR CORPORATE POWF"S. 


The maker of a non-negotiable note discounted with a nation 
bank cannot question the right of the bank to recover on it, on the 
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ground that national banks have no right to deal in that kind of 
paper. First National Bank of Trenton v. Gillilan, 77. 


How LIABILITY AS STOCKHOLDER MAY BE ASSUMED. One may ren- 
der himself liable as stockholder in a corporation as well by his 
conduct in respect to the stock of the corporation, as by formal sub- 
scription and acceptance of stock. Griswold v. Seligman, 110. 


CasE ADJuDGED. Accordingly, where defendants advanced money 
to a corporation, and to secure the advances, received from the cor- 
poration a certificate for a majority of its capital stock, which was 
absolute and unconditional on its face, but was to be held by them 
“in trust”’ as declared by a resolution of the board of directors, or 
“in escrow,” as it was expressed in an entry on the stock book of the 
corporation ; and while so holding the stock, defendants voted it at 
one election and thus elected the directors and other officers, and 
thereby obtained complete control of the corporation ; Held, that 
they were estopped to deny that they were stockholders, and were 
liable as such, both to the corporation and its creditors; and this 
so far as the creditors were concerned, whether they became such 
before defendants had so treated the stock or not. 

Norrtoy, J., dissenting, denied that there was any liability. 

Henry, J., agreed that defendants were liable to creditors, but 
denied any liability to the corporation. Jb. 


PAROL EVIDENCE TO MODIFY WRITTEN conTRACT. Where stock is 
held undera written contract, as security for advances, it is not 
competent to show that there was a verbal understanding that the 
bailees were to have the privilege of voting the stock. Jb. 


PLEDGE OF STOCK: PLEDGEE’S LIABILITY. Section 9, page 301, Wag- 
ner’s Statutes, in relation to railroad companies, provides that 
“no person holding stock in any such company = 6 as 
collateral security, shall be personally subject to any liability asa 
stockholder of such company; but the person pledging such stock 
shall be considered as holding the same, and shall be liable as a 
stockholder accordingly.” Held, that this section has no application 
to stock which has not been issued in the usual course of business, 
and, therefore, does not exempt from liability a person holding as 
collateral security unsubscribed stock issued to him by the company. 
Norton, J., dissenting. Jb. 


FRAUDULENT ATTEMPT OF DIRECTORS TO RELEASE STOCKHOLDERS. 
The board of directors of an insurance company knowing that 
their company had just been reported by an official examiner to 
the Superintendent of the Insurance Department as being in an 
unsound condition, and that that officer would probably institute 
legal proceedings to have the company wound up, passed a resolu- 
tion to the effect that all stockholders who would pay five per cent 
on their stock, (on which ninety per cent was unpaid,) and would 
surrender their stock certificates to the company, should have the 
privilege of retiring from the company, and withdrawing their stock 
notes. If all the stockholders had acted on this resolution, the 
company would have had the means of paying about one-half its 
ascertained liabilities, and no more, with no provision for its out- 
standing policies. Held, that the resolution wasa fraud in law, if not 
in fact, upon the creditors of the company, and was no protection, 
as against them, to those stockholders who had availed themselves 
of its provisions. Gill v. Balis, 424. 
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DIRECTORS CANNOT REDUCE CAPITAL stock. The board of directors 
of a corporation have no power to diminish the capital stock of the 
corporation unless authorized by a vote of the stockholders. Ib. 

’ 


WITHDRAWAL OF stocK. An attempt on the part of a portion of 
the stockholders of a corporation to withdraw from the corporation 
before all its debts are paid, by canceling their stock, will be none 
the less void because enough remain to meet the claims of credit- 
ors. Ib. 


LIABILITY OF UNDISCLOSED PRINCIPAL: ABORTIVE CORPORATION. If 
an agent authorized to execute a promissory note, executes it in 
his own name, whether he discloses his agency or not, his principal 
may be sued on the note, unless it is clear that both parties to the 
note intended that the agent alone should be liable; and parol evi- 
dence is admissible to prove the intent. 

In this case members of a Masonic Lodge which had made an 
abortive attempt to become incorporate, were held liable upon a 
note executed by the officers of the lodge for the purposes of the 
lodge, with the approval of the members. Ferris v. Thaw, 446. 


CorRPORATION: LEGALITY OF ORGANIZATION CANNOT BE QUESTIONED 
BY STOCKHOLDER. A stockholder in a corporation cannot escape 
liability upon his stock note by showing that the corporation was 
not organized in strict conformity to law, as for example, by show- 
ing that instead of the cash payment required by law to be made by 
al] subscribers of stock, the corporation had accepted notes secured 
by mortgage on realestate. The Home Stock Insurance Company v. 
Sherwood, 461. 





: IRREGULAR TRANSFER OF STOCK: STOCK NOTE, Equity will 
protect the claims of the holder of stock irregularly transferred, and 
if-the corporation goes into liquidation, will authorize it to enforcea 
stock note given by the transferrer in payment of the stock in order 
to provide means for its redemption. Jb. 


: TRANSFER NOT [MPEACHABLE BY TRANSFERRER. One who has 
transferred a stock certificate for value, cannot afterward, in his own 
defense, object to the transfer on the ground that it was not made 
in the mode prescribed by the by-laws or charter. Jb. 


NUNC PRO TUNC ORDERS: CORPORATION. A judgment against a cor- 
poration cannot be corrected nunc pro tunc by striking out the name 
under which the defendant was sued and served with process, and 
substituting another name. Brown v. The Terre Haute & Indianapo- 
lis Railroad Company, 567. 

SAVINGS BANKS: POWER TO REQUIRE CASHIER TO GIVE BOND. Any 
savings bank may enact a by-law requiring its cashier to give bond 
for the faithful performance of the duties of his office. Such enact- 
ment would be but a reasonable exercise of the power conferred by 
statute on all corporations, of making by-laws, not inconsistent with 
existing law, for the management of their property, the regulation 
of their affairs, etc. Wag. Stat., p. 289,21. The Savings Bank of 
Hannibal v. Hunt, 597. 


CASHIER’S BOND: NON-LIABILITY OF SURETIES AFTER RE-ELECTION. 
One H. gave bond as cashier of a savings bank. The bond was silent 
as to the term of his office, and as to the period for which the sure- 
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ties were to be liable thereon. A statute in force at the time made 
the term of the cashier and other officers of such banks “ one year, 
and until their successors are duly elected and qualified.” The 
statute prescribed no qualification for a cashier except that he should 
be a member of the board of directors. A by-law did, however, 
require him to give bond for the faithful performance of his duties. 
H. was re-elected cashier at two successive annual elections, and 
continued to discharge the duties of the office, but gave no new 
bond. During the third year of his cashiership he became deiaulter. 
Held, that his sureties were not liable for the defaleation. The bond 
was not in force when it occurred. Jb. 


COSTS. 


IN CRIMINAL CASES: WITNESS FEES. The judge and prosecuting 
aitorney connot be compelled to certify for payment a bill of fees 
for witnesses summoned by the defendant in a criminal case, be- 
yond a number ascertained by allowing three witnesses for each 
act necessary to be proved by the defendant in his defense. Acts 
1874, p. 27,225. The State ex rel. Dalton v. Hill, 512. 


AFTER-ENACTED STATUTE. The prohibition contained in section 2116, 
Revised Statutes, against taxing the State with the costs of wit- 
nesses unnecessarily summoned and not examined, applies toa case 
where such costs accrued but were not taxed prior to the enact- 
ment of that section. Jb. 


TAXATION OF, IN CIRCUIT COURT AFTER FINAL DISMISSAL OF CAUSE 
BY THIS COURT: ALLOWANCE TO RECEIVER. Pending an appeal from 
a decree of the circuit court placing the railroad and other property 
of the defendant in the hands of a receiver, a stipulation for dismis- 
sal of the cause, signed by the parties, was filed in this court and the 
cause was accordingly dismissed, the order providing that neither 
party should recover costs as against the other, except that the costs 
of the appeal should be equally divided between them. Afterward, 
on motion of the receiver in the circuit court, that court made him 
an allowance for his services, and ordered that the same be taxed as 
costs, one-half to be paid by defendant. On appeal from this order ; 
Held, that if carried into effect it would annul the former decree of 
this court as to costs. It was, therefore, reversed. Semble, that the 
circuit court had power to make the allowance, and to order the 
same to be taxed as costs, but no power to enter a judgment against 
either party for any portion of such costs. As to this, however, 
Hoven, J., was of a different opinion, holding that after the dismis- 
sal of the suit by this court, the circuit court had no power to make 
any allowance to the receiver. Morse v. The Hannibal & St. Joseph 
Railroad Company, 585. 


ATTORNEY’S FEES AS COSTS IN TAX CASES. See The City of Cape Girar- 


deau v. Riley, 220. 


COUNTY AGENT. 


APPOINTMENT OF COUNTY AGENT: RATIFICATION OF VERBAL APPOINTMENT. 


Though the law may require the appointment of an agent for the 
transaction of county business to be made by order of record in the 
county court, yet a contract made by an agent acting undera mere 
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verbal appointment, if subsequently ratified and approved by en 
order of record, will notwithstanding the irregularity, be as binding 
upon the county as if the appointment had been properly made in 
the first instance. Walker v. Linn County, 630. 


COUNTY BONDS. 


RAILROADS: POWER OF COUNTY COURTS TO SUBSCRIBE STOCK. The act 
of March 23rd, 1861, (Sess. Acts, p. 60,) withdrew the power con- 
ferred on the county courts by the charter of the Laclede & Fort 
Scott Railroad Company, (Sess. Acts 1859-60 p. 434,) to subscribe 
to the stock of that company without first submitting the question 
toa vote of the peop e. 

Napron anp Hoven, JJ., dissented, holding that both upon a 
true construction of the statutes in question, and upon the princi- 
le stare decisis, the decision should have been otherwise. A simi- 
ar point was otherwise decided in Smith v. Clark Co., 54 Mo. 58. 
The State ex rel. Barlow v. The Dallas County Court, 329. 


TOWNSHIP BONDS: CONFLICTING DECISIONS OF STATE AND FEDERAL 
COURTS: COMPROMISE OF BONDs. Notwithstanding this court holds 
the act of March 23rd, 1868, authorizing the issue of township 
bonds, unconstitutional, and bonds issued thereunder, void, yet 
since the courts of the United States hold the contrarv, such bonds 
cannot be deemed such absolute nullities as not to be the subject of 
compromise. The State ex rel. Stamper v. Holladay, 499. 





: POWER TO COMPROMISE UNDER ACT OF 1877. The act of April 
12th, 1877, (Sess. Acts, p. 197,) providing for the compromise, pur- 
chase or redemption of municipal indebtedness, while it could not 
be construed to authorize the compromise of bonds issued without 
any color of authority, and manifestly creating no debt or obligation 
which the municipality is bound to pay either in law or equity, will 
not, on the other hand, be limited to unquestionable claims, but 
will be construed to include bonds in respect to whose validity 
courts of co-ordinate jurisdiction differ, such as the township bonds 
issued under the act of 1868. Jb. 


COUNTY BUILDINGS. 


INSURANCE OF COUNTY BUILDINGS. The county courts have power to 


enter into contracts for the insurance of county buildings against 
fire or lightning. Walker v. Linn County, 650. 


COUNTY CLERK. 


ELECTION: COUNTY CLERK’S DUTY IN CERTIFYING RETURNS. The clerk 


of the county court must certify to the Secretary of State, the 
vote in the several precincts, as it is certified to him by the judges 
and clerks of election. He has no right to refer to the poll books 
and tally sheets sent in by them, for the purpose of verifying or 
correcting their certificates. If they have made a mistake in cast- 
ing up the votes, the error can only be corrected by the tribunal 
authorized to determine contested elections. Mayo v. Freeland, 10 
Mo. 629. The State ex rel. Ford v. Trigg, 365. 
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COUNTY TREASURER. 


1. His BOND AS CUSTODIAN OF SCHOOL MONEYS. The separate bond 
required by section 42, page 1251, Wagner’s Statutes, to be given by 
the county treasurer as custodian of school moneys, need not specify 
those moneys. The condition prescribed by section 42 is, that the 
treasurer “ will faithfully disburse and pay over according to law all 
such funds and moneys as may from time to time come into his 
hands as such treasurer.”” The sureties ina bond so conditioned 
will be liable for any school moneys received and not accounted 
for by the treasurer. The State ex rel. Brawford v. Cook, 496. 


2. Townsnip scHoot moneys. In anaction against a county treasurer 
on his school bond to recover moneys not accounted for, he is not 
entitled to credit for sums paid, on warrants of the county clerk, to 
the clerk of any township in excess of the amount received by him 
for that township. Jb. ‘ 


COUNTY WARRANT. 


County, WHEN LIABLE FOR WARRANT ON SPECIAL FUND. While a county 
is ordinarily not liable as for a general debt, upon a warrant drawn 
against a special fund, yet if it diverts the money of that fund from 
the payment of the warrant and uses it for other purposes, it be- 
comes liable. Valleau v. Newton County, 593. 





COURTS. 


1. PROBATE COURTS HAVE NO EQUITABLE JURISDICTION. The probate 
. court has no jurisdiction of matters of purely equitable cognizance 
connected with the administration of estates. Hence, when the 
object of a suit is to follow a trust fund through many transforma- 
tions during a long series of years, the circuit court 1s the proper 
forum, though the delinquent trustee be dead and his estate in the 
hands of an administrator. Butler v. Lawson, 227. 


bo 


SPECIAL JUDGE: PRACTICE, CRIMINAL. A conviction before a special 
judge will not be set aside on the ground that the defendant’s affi- 
davit of prejudice on the part of the regular judge was not sup- 
ported by the oaths of two or more reputable persons, as required by 
statute, unless this objection was taken at the time in the trial court. 
The State v. Dodson, 223. 


3. ADJOURNED TERMS. In order to make an adjournment of court a 
final adjournment of the term, itis not essential that the order 
shall declare that the adjournment is tocourt in course. If it be 
to the day fixed by law for the beginning of the next regular 
term, it will put an end to the current term, whatever may be the 
language used. An adjourned term cannot be held on a day fixed 
by law for the beginning of a regular term. The State ex rel. Simms 
v. Todd, 288. 


4. DISQUALIFICATION OF JUDGE FOR PREJUDICE. Section 1877, Revised 
Statutes, which provides that the judge of any court in which 
any criminal prosecution shall be — shall be incompetent 
to try the case, if the defendant shall file his affidavit supported 
by the affidavits of two reputable persons not of kin to or coun- 
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sel for him that the judge will not afford him a fair trial, applies 
only to the regular judge. After the defendant has thus disquali- 
fied the regular judge, and the judge of another circuit has been 
called in under section 1881, Revised Statutes, to try the case, he 
cannot be disqualified in the same way. The State v. Greenwade, 298. 


PAROL EVIDENCE: COUNTY COURT RECORDS. In an action on a bond 
given by a contractor for the construction of a county bridge, parol 
evidence of a conversation between the contractor and the justices 
of the county court is admissible for the purpose of showing that 
an order of record for the issuing of a warrant in payment for the 
bridge was not intended as a waiver of the county’s right to enforce 
the bond in case defects should afterward appear in the bridge. The 
rule that the county court can speak only by its record, does not 
apply to such a case. Johnson County v. Lowe, 637. 


COURTESY. 


PETITION, WHEN DEMURRABLE: STATUTE OF LIMITATIONS: TENANCY BY 


9 


— 


courtesy. If itis impossible to determine from the allegations of 
the petition whether or not the plaintiff has a cause of action, a 
demurrer will lie. 

Hence, where an action was brought to set aside a deed executed 
twenty-six years before, and the petition showed that plaintiff’s 
mother, through whom she claimed title, was a minor at the date of 
execution of the deed, and married and died a minor, leaving 
plaintiff her only heir, but failed to show whether plaintiff’s father 
survived her mother or not; Held, that if the father was still living 
he was tenant by courtesy, and plaintiff could not maintain her ac- 
tion. If he died before the mother, the action was barred by limi- 
tation. If he survived her, but was dead when the action was 
brought, it was not necessarily barred. For want of a proper alle- 
gation as to survivorship, therefore, the petition was demurrable. 
Embree v. Patrick, 173. 


CRIMINAL LAW. ’ 
VENUE OF INDICTMENT: CONSTITUTIONAL LAW. Under the present 
constitution, (art. 2, 2 12,) an indictment for felony can be found, as 
at common law, only in the county in which the offense was com- 
mitted. Section 1804, Revised Statutes, which undertakes to au- 
thorize the grand jury of another county, under certain cireum- 
stances, to find the indictment is, therefore, unconstitutional and 
void. A person confined by virtue of a warrant issued upon an in- 
dictment found under this section is illegally imprisoned, and will 
be discharged upon habeus corpus. Ex Parte Slater, 102. 


SPECIAL JUDGE: PRACTICE, CRIMINAL. A conviction before a special 


judge will not be set aside on the ground that the defendant's afli- 
davit of prejudice on the part of the regular judge was not sup- 
orted by the oaths of two or more reputable persons, as required 
y statute, unless this objection was taken at the time in the trial 
court. The State v. Dodson, 283. ° 


INDICTMENT FOR EMBEZZLEMENT: AVERMENT OF AGENCY. An in- 
dictment for embezzlement framed under section 35, page 458, Wi x- 
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ner’s Statutes, need not directly aver the defendant’s agency; it is 
sufficient if the agency distinctly appears. 


EmsBezzLeMent. Under an indictment charging embezzlement of 
horses, it is error toadmit evidence or to instruct the jury in regard 
to embezzlement of the proceeds of the horses. Jb, 


PRACTICE, CRIMINAL: INSTRUCTIONS. If a jury in a criminal case 
assess against the defendant a punishment authorized by law for the 
crime with which he is charged, it will be no ground for setting 
aside the verdict, that the court in its instructions under-stated the 
maximum punishment permitted, and authorized the jury to im- 
—_ other punishments not permitted by law. The State v. Gann, 
74. 





: REASONABLE DOUBT: EVIDENCE. An instruction defined a 
reasonable doubt to be ‘‘a real, substantial and well founded doubt, 
and nota mere possibility that the defendant is innocent;” and 
added that “the testimony of one witness, if true, is sufficient to 
warrant a conviction.” Held, no error. Ib. 


MUNICIPAL CORPORATION : POWER TO IMPOSE PENALTIES. The power 
to require work to be done upon the streets as by ordinance the 
council may prescribe, implies the power of imposing penalties for 
a failure to work. The Town of Tipton v. Norman, 380. 


FUGITIVE FROM JUSTICE: COMPLAINT FOR HIS ARREST, MUST ag 
wHat. The complaint required by section 5706, Rev ised Statutes, 

be filed before a warrant can be issued forthe arrest of a person V 
a fugitive from justice from another state, must show that he has 
been guilty of some crime against the laws of that state: and this 
may be either by direct averment, or by stating facts which con- 
stitute a crime at common law. If there be no direct averment of 
acrime, and the facts stated do not constitute one at common law, 
(as, for example, the obtaining money under false pretenses,) the 
officer acquires no jurisdiction, and his warrant will be void. A 
statement that the act was committed feloniously and against the 
peace and dignity of the state where it occurred, ‘will not be sutfti- 
cient. The State v. Swope, 399. 


RecoGNizance. A recognizance given by one in custody under 
an illegal warrant, is involuntary, and cannot be enforced against 
him or his sureties. Jb. 


ATTEMPT TO STEAL: ATTEMPT TO ROB, The defendants having been 
convicted of an attempt to commit larceny; Held, that the judg- 
ment must be reversed, the evidence showing an attempt to com- 
mit robbery rather than larceny. The State v. Craft, 456. 


ARRAIGNMENT. This case is reversed because the record fails to 
show that the prisoner was arraigned. The State v. Billings, 662. 


EVIDENCE OF ONE OFFENSE ON TRIAL FOR ANOTHER. See The State v. 


1. 





Greenwade, 298. 


CROPS. 


Rep.evin: crops. Corn in the stalk is the subject of replevin ; 
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and this without regard to whether itis growing, or, having matured, 
has ceased to derive any nourishment from the soil. Garth v. Cald- 
well, 622. 


JUDICIAL NoTICE: crops. The courts will take judicial notice that 
corn is mature in the month of December. Jb. 


DAMAGES. 


PRIVATE NUISANCE: DAMAGES. Where the owner knowingly per- 
mits a brothel to be established and maintained in his house, which 
adjoins a tenement of another, by reason of which the latter’s ten- 
ants leave, and his property is depreciated in value, the former is 
liable to the latter for the special damage thereby caused him, over 
and above the wrong and injury done to the general public. Givens 
v. Van Studdiford, 129. 


: MEASURE OF DAMAGES. In such a case the measure of dam- 
ages is the difference in the selling value of the property and the 
loss of rent occasioned by such nuisance. Tb. 








: : EVIDENCE OF DAMAGE. In ascertaining these facts, 
all circumstances that would show a depreciation in value should 
be considered, and the damage recovered must be the actual depre- 
ciation shown to be caused by the existence of the nuisance. Tb. 


: Where it is shown that, after defendant’s house 
was occupied as a brothel, other houses of the same character were 
opened in the same neighborhood, so that the damage caused by 
others cannot be separated from that caused by defendant, he will 
be liable for all such damage, if the natural and probable conse- 
quence of his illegal act was to cause the injury complained of. Jb. 





Wuere the evidence shows that damages have been sustained in 
the execution of a contract, but there is no evidence of the amount, 
and it appears that a specific sum has already been paid as dam- 
ages, there can be no further recovery. Noffsinger v. Bailey, 216. 


SHERIFF : EXECUTION: DAMAGES. If the attorney for the plaintiff in 
an execution is misinformed by the sheriff’s deputy as to the place 
of sale, and for that reason fails to attend the sale, and no one is 
present to protect the plaintiff’s interest, in consequence of which 
property sufficient to pay the debt is sacrificed and plaintiff gets 
notning, the sheriff will be liable to the plaintiff for the loss. The 
State ex rel. The Central Type Foundry v. Moore, 285. 





: MUST POSTPONE SALE TO AVOID SACRIFICING PROPERTY. If a 
sheriff sees that property which he is offering at execution sale is 
about to be sacrificed, and knows that it was the intention of plaint- 
iff’s attorney to be present and protect plaintiff’s interest by bid- 
ding, but sees that the attorney is absent, and knows that his absence 
is owing to erroneous information furnished by his own deputy, he 
should not permit the sale to go on, but should postpone it, and if he 
fails to do so and the property is sacrificed, he will be liable. Jb. 


Ir two parties enter into a joint undertaking, and one of them 
fails to perform his part of the work, the expense of having it done 
by another is chargeable to him and not to his partner. Stegman pv. 


Berryhill, 307. 
45-72 
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MEASURE OF DAMAGES FOR EXECUTING UNLAWFUL SEARCH WARRANT. 
The damages for taking property under an unlawful search war- 
rant, but without violence, are not to be limited by the value of 
the property. Melcher v. Scruggs, 406. 


MEASURE OF DAMAGES: MECHANICS LIEN: DEED OF TRUST. In the ab- 
sence of fraud, malice or oppression, the measure of damages for 
refusal of a purchaser under a deed of trust to permit a purchaser 
at mechanics lien sale to remove a building erected after the execu- 
tion of the deed of trust, (as permitted by section 3 of the mechan- 
ics lien law, Wag. Stat., p. 908,) is not the value of the building as 
it stands, but what it would be worth removed from the land. Sei- 
bel v. Siemon, 526. 


MEASURE OF DAMAGES: TORT. In an action for wrongfully mining 
and taking coal, if it appears that the defendant’s act was not will- 
ful or grossly negligent, the true measure of damages for the coal 
taken is its value at-the mouth of the shaft, less the cost of severing 
it from the freehold and delivering it at the mouth. Austin v. The 
Huntsville Coal & Mining Company, 535. 


DAMAGES CAUSED BY ABANDONMENT OF CONDEMNATION PROCEEDINGS. 
If proceedings are instituted to condemn for public use the property 
of an individual, and after the value of the property is ascertained 
by inquest, the proceedings are abandoned because the price as: 
sessed is unsatisfactory, the corporation instituting such proceed- 
ings will be answerable to the owner for all dumages occasioned by 
= Leisse v. The St. Lowis & Iron Mountain Railroad Company, 
$1. \ 


In an action to recover damages for the institution of proceedings 
to condemn private property for public use, money need not have 
been actually paid out to entitle plaintiff to recover; but if a debt 
has been created by reason of such proceedings, a damage has 
been incurred for which an action will lie. J. 


CONTRACT: MEASURE OF DAMAGES: PLEADING. In an action for a 
breach of contract to come from Tennessee to Missouri to work on 
defendant’s farm, plaintiff may recover for loss of time and the 
actual expense incurred in coming, without any specific allegation 
of such damages in his petition. Moore v. Mountcastle, 605. 


DEEDS. 


DESCRIPTION BY REFERENCE TO ANOTHER DEED. It is no objection 
to a deed that it does not describe the land conveyed, if it refers 
for description to the book and page of a record where another 
deed is recorded which does describe it. Clamorgan v. The Baden 
& St Louis Railway Company, 139. 


DESCRIPTION: CALL FOR “‘THE HILLS” HELD TO PREVAIL OVER 
CALL FOR DISTANCE. A deed executed in 1810 described the south- 
ern boundary of the tract conveyed as “twenty arpens in depth 
from east to west, that is to say from the river Gingras to the 
hills.” Actual measurement subsequently made showed that the 
distance from the river to the hills was twenty-five arpens. In 1807 
the Board of United States Commissioners had confirmed to the 
grantor in this deed all the land lying between the river and the 
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land of one S., which lay in the hills. In several conveyances sub- 
sequent to 1810 both the grantor and the grantee, under whom re- 
spectively the parties to this suit claimed, recognized the southern 
boundary as it was described in the deed of that date, invariably 

valling for the hills as the western terminus of the line. Held, that 
although the call for ‘the hills” might otherwise have been too 
indefinite, vet, effect must be given to the studied repetition of that 
call in all the deeds, and it must prevail over the call for twenty 
arpens. The deed of 1810 was, therefore, construed as conveying all 
the land between the river and the land ‘of S. in the hills. Jb. 


Suerirr’s DEED. A sheriff’s deed only relates back to the day of 
sale as to the defendant i in the execution under which the sale is 
made, his privies and strangers purchasing with notice. Ford v. 
French, 250. 


Fraup. A deed fraudulently obtained by the intended grantee 
will be void for want of delivery, and will convey no title even to 
an innocent purchaser. Taylor v. Davis, 291. 


FRAUDULENT Conveyance. The doctrine of the cases of Claflin v. 
Rosenberg, 42 Mo. 489; Wright v. McCormick, 67 Mo. 426, and Stern v, 
Henley, 68 Mo. 262, in relation to fraudulent conveyances, is re-af- 
firmed. Mills v. Thompson, 367. 


A MINING LEASE. An instrument which purports, ‘1. considera- 
tion of a fixed annual rental, to lease and convey for a term of years 
all the coal on or under certain described land, is a mining lease, 
and authorizes the lessee to take out all the coal he can mine on the 
premises during the term. It is not an absolute grant of all the 
coal in the land. Austin v. The Huntsville Coal & Mining Company, 
535. 


EVIDENCE: DEED DEFECTIVELY ACKNOWLEDGED , BUT RECORDED THIR- 
TY YeaRs. Before a certified copy of a record of a deed, which was 
not acknowledged or proved according to law before being recorded, 
can be read in evidence, the original deed must be shown to be lost 
or destroved. Section 36 of the chapter on evidence, (Wag. Stat., 
p. 595,) dispenses with proof of the execution of such a deed where 
the record is thirty years old at the time of offering the copy in evi- 
dence, but in no case does it dispense with proof of its loss or de- 
struction. Crispen v. Hannavan, 548. 


Under the above section an original deed is rec eiv- 
able in evideuan without proof of execution, though not acknowl- 
edged or proven according to law, if the deed has been recorded 
thirty years or more when offered in evidence. Jb. 








: COPY OF RE-RECORDED DEED. By the act of March Sth, 1874, 
(Sess. Acts, p. 33,) where adeed conveying lands situate in two or 
more counties is recorded in one of such counties, a certified copy 
of such record may be recorded in any other of such counties, and 
a certified copy of such last record may be read in evidence upon 
proof that the original deed is not in the possession or under the 
control of the party offering the copy. Jb. 


EVIDENCE: PRACTICE. Failure to object to the admission of a deed 
in evidence concedes its execution but not its legal effect. Bart/eit 
v. O’ Donoghue, 553. 
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DEED TO WIFE'S REAL ESTATE. An unacknowledged deed of hus- 
band and wife to real estate of the wife, is of no effect as a convey- 
ance as against her; nor will it pass his marital right of possession. 
Ib. 


MARRIED WOMAN’S DEED: ACKNOWLEDGMENT: FRAUD. A deed of 
husband and wife to the wife’s real estate, not acknowledged by 
her as required by. law, is ineffectual to convey his interest. So, if 
her signature be obtained by fraud, the deed will be ineffectual 
against him, at least as between him and a party affected with notice 
of the fraud. Goff v. Roberts, 570. 


Estate: peep. Where tenant for life in his own right executes a 
conveyance purporting and intended to convey the fee, the con- 
veyance, though ineffectual for that purpose, will pass his life estate. 
Foote v. Sanders, 616. 


CoNVEYANCE BY CHILD TO PARENT: UNDUE INFLUENCE: BURDEN OF PROOF. 


See Miller v. Simonds, 669. 


HEIRS OF PARTY TO DEED, AS WITNESSES, OTHER PARTY BEING DEAD. See 





Martin v. Jones, 23. 


DEEDS OF TRUST AND MORTGAGES. 


LIEN ON PROPERTY YET TO BE ACQUIRED. One who has in contem- 
plation the purchase of property may by contract impose a lien 
which will be valid and take effect when the property is ac- 
quired. Wright v. Bircher, 179. 


: LANDLORD’S LIEN FOR RENT: PRIORITY OF LIENS: EQUITY: 
notice. The proprietors of a hotel took a lease for a term of years 
upon an unfinished building to be used, when completed, as part 
ot their hotel. The rent was payable monthly. The lease was to 
commence, or take effect on the first of the month after the com- 
pletion of the building. It contained a stipulation that all fixtures, 
furniture and other improvements should be bound for the rent. 
When the lease was signed, the house was unfurnished, but be- 
fore it took effect certain furniture and fixtures had been placed 
in the house. Held, that the stipulation created a lien, valid at 
least in equity, that this lien was for the full amount of the rent 
reserved and not simply for any portion that might from time to 
time become delinquent, and that it had priority of a mortgage 
given after the lease took effect but before any rent became delin- 
quent, . person having knowledge of the existence of the stipu- 
lation. . 





SECRET ARRANGEMENT TO DEFEAT THE LIEN OF A JUNIOR INCUMBRANCE: 
GARNISHMENT. A tract of land being about to be sold under several 
mortg ges, it was arranged between the mortgageor, the last mort- 
gavee and one A.that the latter should bid off the land at $3,000, a 
sum insufficient to pay all the mortgages, but that he should actually 
pay $3,939.85, which was more than sutticient to pay them all, and 
that the surplus should be paid tothe last mortgagee to indemnify him 
ayainst a liability which he had assumed for the mortgageor. This 
arrangement was carried out, and the money was paid accordingly. 
A junior judgment creditor of the mortgageor claiming the surplus; 
Held, that it was subject to the lien of his judgment the same as the 
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land had been, notwithstanding the above mentioned agreement ; 
Held, also, that it could be reached by garnishment against the last 
mortgagee. McGuire v. Wilkinson, 199. 


DEED OF TRUST: ACKNOWLEDGMENT BEFORE TRUSTEE VOID, BUT DOES 
NOT AVOID DEED. While an acknowledgment of a deed of trust 
taken by the person named as trustee is void, so that the instrument 
is not entitled to record, the deed is not thereby rendered void, but 
is good as between the parties to it and all persons having actual 
notice of it. Williams v. The Moniteau National Bank, 292. 

; PAROL EVIDENCE TO SUPPLY DEFECTS IN. It is not essential 
to the validity of a deed of trust that the paper intended to be se- 
cured shall be accurately described. If the description, though in- 
definite, is capable of being rendered certain by the use of parol 
evidence it is sufficient. Jb. 


PAROL EVIDENCE. Where a deed of trust described the note 
intended to be secured as bearing date January 28th ; Held, that pa- 
rol evidence was admissible to prove that a note dated January 25th 
was intended. (Scott v. Bailey, 23 Mo. 140.) Ib. 


MoRTGAGE: RIGHT AND DUTY OF MORTGAGEE AS TO CONTROL OF 
MORTGAGED PREMISES. Prior to default in the payment of a debt se- 
cured by mortgage, the mortgagee has no right to forbid the mort- 
gageor or his licensee from doing any work on the mortgaged 
premises Which will not impair their value as security. But after de- 
fault he may, and under some circumstances equity requires that he 
shall, interfere. Thus, if he knows that a railroad company is 
building its road across the premises, under a parol license or an 
unrecorded deed given by the mortgageor prior to the default, it is 
his duty to notify the company of his rights, and to forbid the 
further prosecution of the work. If he fails to do this, and the 
company afterward makes expenditures upon the work, the license 
of the mortgageor will be held to be his license also. Masterson v. 
The West End Narrow Gauge Railroad Company, 342. 


EQUITY: MORTGAGE: RIGHT TO REDEEM. One McH. bought a tract of 
land subject to a mortgage held by plaintiff, agreeing with the ven- 
dor to pay the mortgage debt. The land was afterward sold under 
an older mortgage, defendant becoming the purchaser. This was in 
pursuance of an arrangement between defendant and McH., by 
which McH. was to have time to redeem. McH. did not redeem, 
but instead, accepted $600 from the defendant in settlement of his 
claims and rights, and surrendered possession of the premises to 
defendant. After this plaintiff brought this suit to enforce his mort- 
gage note against defendant and to be allowed to redeem. Held, 
that he could not maintain the action; that McH.’s agreement to 
pay plaintiff’s mortgage could only entitle plaintiff to a personal 
judgment against McH. for the amount of the mortgage, and could 
not confer on him the right in equity to be subrogated to McH.’s 
right of redemption under his agreement with defendant, or il it 
could, since McH. had parted with that right, plaintiff could not 
claim the right to enforce it. Duncan v. Baker, 469. 


DEED OF TRUST: SALE IN ABSENCE OF TRUSTEE. It is well settled in 
this State that a sale under a deed of trust given to secure the pay- 
ment of a debt is not valid if the trustee be not present at the se!e, 
unless the deed authorizes the trustee to delegate his power to an- 
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other, in which case a substitute may act. (Lanarum v. Union Bank, 
63 Mo. 51; Graham v. King, 50 Mo. 22.) Spurlock v. Sproule, 503. 


MEASURE OF DAMAGES: MECHANICS LIEN: DEED OF TRUST, In the 
absence of fraud, malice and oppression, the measure of damages 
for refusal of a purchaser undera deed of trust to permit a pur- 
chaser at mechanics lien sale to remove a building erected after the 
execution of the deed of trust, (as permitted by section 3 of the me- 
chanics lien law, Wag. Stat., p. 908,) is not the value of the building 
as it stands, but what it would be worth removed from the land. 
Seibel v. Siemon, 526. 


EJECTMENT: DEED OF TRUST: ESCROW. Where plaintiff in ejectment 
claims through a sale under a deed of trust, to which he was him- 
self a party, the defendant may show that the instrument was never 
delivered, but was placed in escrow to be delivered upon the fulfill- 
ment of a condition, and that plaintiff obtained possession of it 
without fulfilling the condition. Goff v. Roberts, 570. 


PAROL EVIDENCE TO EXPLAIN LATENT AMBIGUITY. Where a deed 
of trust provides for a sale “at the court house door at the city 
of J.,” if it appears that at the time of the execution of the deed 
there were two houses in the city of J. called court houses, parol 
evidence is admissible to show which was intended. Jb. 


FRAUDULENT CONVEYANCE: POSSESSION AND POWER OF SALE IN 
MORTGAGEOR. One V. having bought a stock of goods on credit, to 
secure the payment of the purchase money, gave a mortgage on the 
goods, together with other goods of his own. The mortgage de- 
scribed the goods as being ‘‘ now kept and offered for sale at the 
store room at,” etc., and by its terms was to extend to and include 
any goods which V. might thereafter add to the stock. The mort- 
gagee was authorized to take and remove the goods in case of failure 
to pay the mortgage debt. Held, that it did not appear from the 
face of this instrument that the mortgageor was to retain possession 
of the goods with a power of sale, and the mortgage could not, 
therefore, be declared void on its face. Hewson v. Tootle, 632. 


: WHEN VOID AS MATTER OF LAW. The court cannot declare a 
conveyance to be fraudulent and void, unless it is fraudulent on its 
face. If the question of its validity depends upon extrinsic evi- 
dence, that evidence must be submitted toa jury. Ib. 





INJUNCTION AGAINST SALE UNDER DEED OF TRUST. See Martin v. Jones, 23. 


DIVORCE. 


AS AFFECTING WIFE’S HOMESTEAD RIGHTS. See Blandy v. Asher, 27. 


DOMICILE. 


OF ORPHAN INFANT UNDER GUARDIANSHIP: APPOINTMENT OF GUARDIAN. 


The domicile of an orphan infant under fourteen years of age, is 
not changed by the act of his guardian in removing him from the 
county where his parents lived and died to the home of the guar- 
dian in another county, and his residence there. Upon the death 
of such a guardian while the child is still under fourteen, his suc- 
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cessor should be appointed by the probate court of the former and 
not of the latter county. Marheineke v. Grothaus, 204. 


DOWER. 


Wipow’s ALLOWANCE, HUSBAND DYING CHILDLESS: MAY CLAIM A SEW- 
ING MACHINE. Ifa man die without children, his widow will be en- 
titled to take as her absolute property the articles allowed her by 
section 33, article 2 of the administration act, (Wag. Stat., p. 88,) 
whether she elects to take her dower, or the half of his estate as 
allowed by section 5 of the dower act, (Wag. Stat., p. 539). A sew- 
ing machine is one of the implements of industry which she may 
claim under section 33. The State ex rel. Steers v. Taylor, 656. 


DRAMSHOPS. 


See Druaaists. 


DRUGGISTS. 


DRUGGISTS AND PHYSICIANS MUST GIVE BOND TO SELL LIQUOR. Section 
6 of the act in relation to the inspection of liquors, while it 
permits druggists and physicians to mix and adulterate spirituous 
and other liquors for medicinal and mechanical purposes, does not 
exempt them from making the affidavit and giving the bond required 
by sections 4 and 10 of the same act of all persons who deal in such 
liquors. Wag. Stat., pp. 719,720. The State v. Ferguson, 297. 


DURESS, 


RecoGNizANnce. A recognizance given by one in custody under an ille- 
gal warrant, is involuntary, and cannot be enforced against him or 
his sureties. The State v. Swope, 399. 


EJECTMENT. 


1. Howesteap. A defendant in ejectment cannot claim under the 
homestead act land exceeding in value the statutory limit. Blandy 
v. Asher, 27. 


2. Evyecrment can be maintained only upon a legal title existing at 
the time the action is commenced. Ford v. French, 250. 


3. ADMINISTRATOR’S INFORMAL DEED: EJECTMENT. If an administra- 
tor’s deed to land sold for the payment of debts of his intestate, be 
wanting in formality, (as, if it lack a seal, or be not properly ac- 
knowledged and certified,) it will still vest in the purchaser at least 
an equitable title; and if the facts are properly pleaded, will con- 
stitute an equitable defense to an action of ejectment brought by 
the heirs of the deceased against one claiming under it. Snider v. 
Coleman, 568. 


PLEADING: GENERAL ISSUE IN EJECTMENT!: ESCROW: DEED OF TRUST, 
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Under the general issue in ejectment, the defendant may show that 
a deed of trust under which plaintiff claims was delivered as an 
escrow and not absolutely, ond that the sale thereunder was made 
at the wrong place. Neither of these is an equitable defense, re- 
quiring to be specially pleaded. Goff v. Roberts, 570. 


Tue evidence in this case, an action of ejectment, fails to sustain the 
defenses set up in the answer that the defendant’s grantor entered 
the land in controversy, and that plaintiff, who had a patent from 
the government, obtained it with knowledge that defendant bad an 
equitable right to the land. Held, therefore, that the judgment be- 
low, which was for the defendant, must be reversed. Widdicombe 
v. Mercer, 588. 


ELECTION. 


BRIBERY OF THE PUBLIC BY CANDIDATE FOR OFFICE. It is unlawful 
for a candidate for public office to make offers to the voters to per- 
form the duties of the office, if elected, for less than the legal fees. 
An election secured by means of such offers is void. The State ex 
rel. Attorney General v. Collier, 13. 


CouNTY CLERK’S DUTY IN CERTIFYING RETURNS. The clerk of the 
county court must certify to the Secretary of State, the vote in the 
several precincts, as it is certified to him by the judges and clerks 
of election. He has no right to refer to the poll books and tally 
sheets sent in by them, for the purpose of verifying or correcting 
their certificates. If they have made a mistake in casting up the 
votes, the error can only be corrected by the tribunal authorized to 
determine contested elections. (Mayo v. Freeland, 10 Mo. 620.) The 
State ex rel. Ford v. Trigg, 365. 


EFFECT OF FALSE ANNOUNCEMENT OF RETURNS. See Adams v. Lindell, 


198. 


RE-ELECTION OF BANK CASHIER DETERMINES LIABILITY OF HIS SURETIES. 


See The Savings Bank of Hannibal v. Hunt, 597. 


EMBEZZLEMENT. 


INDICTMENT FOR EMBEZZLEMENT: AVERMENT OF AGENCY. An indict- 
ment for embezzlement framed under section +5, page 458, Wag- 
ner’s Statutes, need not directly aver the defendant's agency: it is 
sufficient if the agency distinctly appears. The State r. Dodson, 283. 


EMBEZZLEMENT. Under an indictment charging embezzlement of 
horses, it is error to admit evidence or to instruct the jury in regard 
to embezzlement of the proceeds of the horses. Jb. 


EMBLEMENTS. 


See Crops. 








































INDEX. 
EMINENT DOMAIN. 


Tue right of eminent domain resides in the State, and may be en- 
forced, not only in behalf of the State, but of any artificial person 
clothed with a franchise, the enjoyment of which promotes a pub- 
lic use. The basis of the enforcement is the necessity for the pub- 
lic use of the property the taking of which is sought. Leisse v. The 
St. Louis & Iron Mountain Railroad Company, 561. 


ABANDONMENT OF PROCEEDINGS: DAMAGES. If proceedings are in- 
stituted to condemn for public use the property of an individual, 
and after the value of the property is ascertained by inquest, the 
proceedings are abandoned because the price assessed is unsatisfac- 
tory, the corporation instituting such proceedings will be answera- 
ble to the owner for all damages occasioned by them. Jb. 


: REMEDY OF JOINTOWNERS. Where property, against which 
proceedings to condemn for public use have been instituted and 
afterward abandoned, belonged to A & B, co-tenants, who in re- 
sisting the proceedings employed different counsel, who severally 
attended to the management of the case; Held, that it was error to 
permit them to sue jointly to recover damages for counsel fees. Ib. 


DAMAGES. In an actionto recover damages for the institu- 
tion of proceedings to condemn private property for public use, 
money need not have been actually paid out to entitle plaintiff to 
recover ; but if a debt has been created by reason of such proceed- 
ings, a damage has been incurred for which an action will lie. 0. 


EQUITY. 


EQUITY JURISDICTION : INJUNCTION: DEED OF TRUST. Equity will in- 
teriere by injunction in favor of one claiming title to land through 
an unrecorded deed, to prevent a sale under a deed of trust held by 
one who took it with notice of the plaintiff’s claim. Martin v. Jones, 


RELIEF IN EQUITY AGAINST MISTAKE OF LAW, WHEN GRANTED. Mere 
ignorance of the law on the part of a party to a contract will not 
authorize a court of equity to set aside the contract. There must 
be something more. ‘The attending circumstances must be such as 
to excite suspicion of fraud, imposition, misrepresentation or undue 
influence on one side, and imbecility, credulity or blind confidence 
on the other. Upon this principle, where it appeared that defend- 
ant had believed himself not legally bound to pay plaintiff’s claim, 
but plaintiff’s Attorney had pressed him for payment, insisting that 
he was bound, and had prevailed upon him to execute a note for 
the amount, but it did not appear that he had relied upon the at- 
torney’s opinion, nor what were the considerations which induced 
him to accede to the attorney’s demand, and there was no testimony 
tending to create even a suspicion of fraud, imposition, misrepre- 
sentation or undue influence; He/d, that even if plaintiff’s claim 
was originally unfounded, equity would not relieve defendant from 
payment of the note. Dailey v. Jessup, 144. 


ENJOINING JUDGMENT FOR FRAUD OF COMPLAINANT’S ATTOPNEY. A 
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judgment will not be set aside or enjoined at the instance of the 
losing party, on the ground that he had intended to appeal from it, 
but was prevented from perfectinz his appeal through the fraudulent 
conduct of his own attorney, unless it distinctly appears that the 
complainant was damnified by the failure to perfect the appeal. 
Dobbs v. The St. Joseph Fire & Marine Insurance Company, 189. 


RELIEF AGAINST MISTAKE IN SHERIFF'S SALE: ACTION AGAINST THE DE- 
FENDANT IN THE EXECUTION. The doctrine of caveat emptor does not 
apply to sheriff’s sales where there is a mistake made both by the 
sheriff and the purchaser, in selling a tract of land to which the 
defendant in the execution has no title. In such case since the con- 
sideration for the money paid on the execution has failed, and the 
money has gone to extinguish the defendant’s debt, the purchaser 
may recover it back from him; and it is not essential that the pur- 
chaser shall have made improvements upon the land, (as was the 
ease in McLean v. Martin, 45 Mo. 393;) it is enough if the money 
has passed out of the sheriff’s hands before the mistake is discov- 
ered. Wilchinsky v. Cavender, 192. 


SETTLEMENT OF PARTNERSHIP ACCOUNTS: PRACTICE. When a part- 
nership is created for a joint undertaking, each partner to collect 
certain proceeds, and the entire receipts to be shared upon a basis 
fixed in the agreement, any claim preferred by one against the 
other for a share of proceeds unfairly withheld, is the proper sub- 
ject for the taking of an account, to ascertain the various items of 
receipt and disbursement by either partner, to compare them to- 
gether, and strike the proper balance. But if the parties themselves 
have cast up the items, and agreed upon the state of the account 
and the resulting balance either way, there is no further account to 
be taken, unless upon a suggestion of fraud, mistake or omission, 
operating to falsify their conclusion ; and the court cannot interfere 
with the result thus settled by the parties. Silver v. The St. Louis, 
Iron Mountain & Southern Railway Company, 194. 


PERSONS IN POSITIONS OF CONFIDENCE AND INFLUENCE, HOW THEY 
MUST DEAL. Whenever there exist between parties confidence on 
the one hand and influence on the other, from whatever cause 
they may spring, equity requires in all dealings between them the 
highest degree of good faith on the part of him in whom the confi- 
dence is reposed. If aconveyance is executed by the other in his 
favor, the burden rests upon him to prove that it was not procured 
by means of such confidence and influence. It is his duty, before 
accepting the conveyance, to see that the grantor has disinterested 
advice and full information. McClure v. Lewis, 314. 


CASE ADJUDGED: ESTOPPEL: ALLOWANCE FOR IMPROVEMENTS. The 
plaintiff was a single woman, about fifty-two years of age, a con- 
firmed invalid, broken down with disease, both in body and 
mind, gloomy and hysterical from her bodily ailments and the recent 
loss of near and dear relatives. She was much attached to defend- 
ant’s wife, who was her niece, and she lived in defendant’s house. 
Defendant and his wife were very kind to her, and by this means 
had acquired influence over her. Under these circumstances she 
executed conveyances of all her property to defendant for a consid- 
eration not exceeding one-eighth of its value. This was done hur- 
riedly, without the knowledge of any friend or relative of plaintiff, 
(being concealed even from her sister who occupied an adjoining 
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room in defendant’s house) without any suggestion from defendant 
that she should take counsel from others, without giving ber time or 
opportunity to do so if she desired, and without informing her of 
the value of the property. The deed was drawn under defendant’s 
directions by an attorney who was an entire stranger to the family, 
though there wasa firm, equally convenient, who had always been 
employed by plaintiff’s deceased brothers, from whom she derived 
her estate and in whom she had great confidence, and once by 
plaintiff herself. After receiving the conveyances, defendant, with 
the consent and encouragement of plaintiff, erected a house on 
part of the property. This was while she still lived with defend- 
ant. An estrangement having subsequently arisen, they separated, 
and plaintiff then brought this suit to set aside the conveyances. 
Held, that they were obtained by undue influence. Held, also, that 
the receipt of the consideration and the acquiescence by plaintiff in 
the erection of the house did not estop her, because they both took 
place while she was still under defendant’s influence. The convey- 
ances were, therefore, set aside, but defendant was allowed the cost 
of the house. Jb. 


MORTGAGE: RIGHT AND DUTY OF MORTGAGEE AS TO CONTROL OF MORT- 
GAGED PREMISES. Prior to default in the payment of a debt secured 
by mortgage, the mortgagee has no right to forbid the mortgageor 
or his licensee from doing any work on the mortgaged premises 
which will not impair their value as security. But after default he 
may, and under some circumst#nces equity requires that he shall, 
interfere. Thus, if he knows that a railroad company is building its 
road across the premises, under a parol license or an unrecorded 
deed given by the mortgageor prior to the default, it is his duty to 
notify the company of his rights, and to forbid the further prosecu- 
tion of the work. If he fails to do this, and the company afterward 
makes expenditures upon the work, the license of the mortgageor 
will be held to be his license also. Masterson v. The West End Nar- 
row Gauge Railroad Company, 342. 


IRREGULAR TRANSFER OF STOCK: STOCK NOTE. Equity will protect the 
claims of the holder of stock irregularly transferred, and if the cor- 
poration goes into liquidation, will authorize it to enforce a stock 
note given by the transferrer in payment of the stock in order to 
provide means for its redemption. The Home Stock Insurance Com- 
pany v. Sherwood, 41. 


EQUITY : MORTGAGE: RIGHT TO REDEEM. One McH. bought a tract 
of land subject to a mortgage held by plaintiff, agreeing with the 
vendor to pay the mortgage debt. The land was afterward sold un- 
der an older mortgage, defendant becoming the purchaser. This was 
in pursuance of an arrangement between defendant and McH., by 
which McH. was to have time to redeem. McH. did not redeem, 
but instead, accepted $600 from the defendant in settlement of his 
claims and rights, and surrendered possession of the premises to 
defendant. After this plaintiff brouglit this suit to enforce his mort- 
gage note against defendant and to be allowed to redeem. Held, 
that he could not maintain the action; that McH.’s agreement to 
pay plaintiff’s mortgage could only entitle plaintiff to a personal 
judgment against McH. for the amount of the mortgage, and could 
not confer on him the right in equity to be subrogated to McH.’s 
right to redemption, under his agreement with defendant, or if it 
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could, since McH. had parted with that right, plaintiff! could not 
claim the right to enforce it. Duncan v. Baker, 469. 


WIPFr’S EQUITY, RULE AS TO SETTLEMENT OF: EFFECT OF SETTLEMENT 
UPON HER AND HER HEIRS. It seemsto bean established rule in 
England, and perhaps also in the United States, that a court of 
equity, in making settlement of the property of a married woman, 
will direct the title to be held in trust for her and her children, not 
for her alone. Without deciding wether this rule prevails in Mis- 
souri; Held, that where a married woman applied to a court of 
equity to have certain funds belonging to her invested in land fora 
home for herself and her family, and the court, with all the facts be- 
fore it, ordered that the investment should be made as prayed, and 
appointed a trustee to hold the land for her and her heirs, and directed 
that a conveyance be made to him accordingly, a conveyance taken 
in conformity to such decree conferred upon her an absolute estate 
in equity, not an estate for life with remainder to her children. 
Hoven, J., dissented. Mercier v. The West Kansas City Land Com- 
pany, 473. 


CONVEYANCE BY CHILD TO PARENT: UNDUE INFLUENCE: BURDEN OF 
proor. A voluntary conveyance by a child to its parent while still 
under the parental control, is presumptively void. The burden is 
upon the parent to show, in the clearest and most satisfactory man- 
ner, that it is in every particular worthy of receiving the sanction of 
a court of equity. A voluntary conveyance made by a daughter to 
her father before marriage was in this case assailed by her and her 
husband as having been obtained through undue influence. She 
testified that her father used no improper or undue influence of any 
nature to induce her to sign the deed ; that he never even spoke to 
her on the subject until after the deed was prepared and she was 
about to execute it; that her brother, who joined in the deed, con- 
veying his equal interest in the same property, first suggested the 
propriety of the step. and that she readily assented. She was at 
the time three years and three months past her majority. She was, 
however, living in her father’s house. The deed conveyed an estate 
for her father’s life in all the property she had. It was executed 
when she was on the eve of marriage, improvidently, without time 
or opportunity for proper reflection, and without any independent 
advice. Held, that it must be set aside. Miller rv. Simonds, 669. 


EQUITABLE LIEN ON AFTER-ACQUIRED PROPERTY. See Wright vy. Bircher, 


179. 


ENJOINING EXECUTION SALE AS A CLOUD ON PLAINTIFF’S TITLE. See South 


Presbyterian Church vy. Hintze, 363. 


ESCROW. 


EJECTMFNT: DEED OF TRUST: EscROW. Where plaintiff in ejectment 


claims through a sale under a deed of trust, to which he was 
himself a party, the defendant may show that the instrument was 
never delivered, but was placed in escrow to be delivered upon the 
fulfillment of a condition, and that plaintiff obtained possession of 
it without fulfilling the condition. Gof’ v. Roberts, 570. 
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ESTATES. 


EsTATE IN LAND: CONDITION SUBSEQUENT. Land was conveyed to 
a municipal corporation, to be used as a market place, to be held in 
fee so long as so used, to revert to the donor when it ceased to be 
so used, and the donee, upon failure to so use it, to reconvey to the 
donor. Held, that this was not a determinable fee, but an estate 
held upon condition subsequent; and that the condition, though 
broken, did not defeat the estate before entry by the donor. Adams 
v. Lindell, 198. 


WILL: PERSONAL CHARGE ON DEVISEE FOR LIFE: DEVISE OF ‘‘ WHAT 
REMAINS” AFTER LIFE ESTATE. A testator by his will appointed his 
wife executrix of his estate. willed that all his just debts be paid, 
and that his wife raise his children as she might think proper, and 
bequeathed to her “all my (his) estate, both real and personal, dur- 
ing her natural life or widowhood, and what then remains to be 
equally divided among my (his) children.” Held, that the clauses 
relating to the payment of debts and the rearing of the children 
imposed no personal charge upon the wife, so as to afford an oppor- 
tunity for the application of the rule that, when a will imposes a 
charge on the person of a devisee, it creates a fee; neither do the 
words “‘ what then remains” imply a power of disposition of the 
real estate, annexed to the life estate devised to the wife; they are 
to be limited to the personalty. The wife’s interest in the realty, 
therefore, was a simple life estate. Foote v. Sanders, 616. 


Estate: peep: Where tenant for life in his own right executes a 
conveyance purporting and intended to convey the fee, the convey- 
ance, though ineffectual for that purpose, will pass his life estate. 
Ib. 


ISTOPPEL. 


CorPORATION : HOW LIABILITY AS STOCKHOLDER MAY BE ASSUMED. 
One may render himself liable as stockholder in a corporation as 
well by his conduct in respect to the stock of the corporation, as by 
formal subscription and acceptance of stock. Griswold v. Seligman, 
110. 


CasE ADJuDGED. Accordingly, where defendants advanced money 
to a corporation, and to secure the advances, received from the cor- 
poration a certificate for a majority of its capital stock, which was 
absolute and unconditional on its face, but was to be held by them 
“in trust’ as declared by a resolution of the board of directors, or 
“in escrow,” as it was expressed in an entry on the stock book of the 
corporation ; and while so holding the stock, defendants voted it at 
one election and thus elected the directors and other officers, and 
thereby obtained complete control of the corporation ; Held, that 
they were estopped to deny that they were stockholders, and were 
liable as such, both to the corporation and its creditors; and this 
so far as the creditors were concerned, whether they became such 
before defendants had so treated the stock or not. 

Norton, J., dissenting, denied that there was any liability. 

Henry, J., agreed that defendants were liable to creditors, but 
denied any liability to the corporation. Jb. 
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CONTRACT: AGENT: EVIDENCE. Where one party to an alleged con- 
tract made by its agent denies the contract, and then introduces the 
agent to prove what the contract really was, such party will not be 
heard to deny the agent’s authority to make any contract whatever. 
= v. The St. Louis, Iron Mountain & Southern Railway Company, 


Tue facts proven in this case do not make out a case of estoppel 
against the plaintiff. Williams v. The Moniteau National Bank, 292. 


No ESTOPPEL IN FAVOR OF STRANGERS. Where there are conflicting 
surveys of an ancient lot now divided into several parcels, and the 
parties claiming one of the parcels enter into a partition of it among 
themselves according to the metes and bounds fixed by one of the 
surveys, this will not be such an acceptance of that survey as will 
conclude these parties from asserting the correctness of the other in 
an action between them and a stranger to the deed, involving title 
to one of the other parcels. Glasgow v. Baker, 441. 


TRANSFER NOT IMPEACHABLE BY TRANSFERRER. One who has trans- 
ferred a stock certificate for value, cannot afterward, in his own de- 
fense, object to the transfer on the ground that it was not made in 
the mode prescribed by the by-laws or charter. The Home Stock In- 
surance Company v. Sherwood, 461. 


Tue doctrine of estoppel cannot be invoked unless what was said or 
done by the party to be estopped, can be shown to have influenced 
the conduct of the other. Spurlock v. Sproule, 503. 


Equity. The facts of this case are not such as to estop the plaint- 
iffs from asserting their title to the land devised to them by their 
father on the ground that they have enjoyed the proceeds of a sale 
of the land made by his executrix. Foote v. Sanders, 616. 


EstTopPEL AGAINST PLEADING ULTRA VIRES. See First National Bank of 


Trenton v. Gillilan, 77. 


ACQUIESCENCE, WITHOUT ESTOPPEL. See McClure v. Lewis, 314. 


EVIDENCE. 


Or TtHREATs. In the absence of evidence of conspiracy between 
father and son, antecedent threats made by the son against the 
life of the defendant are not admissible in evidence on behalf of 
the defendant upon the trial of an indictment for an assault upon 
the father. The State v. Stark, 37. 


PAROL EVIDENCE TO MODIFY WRITTEN ConTRACT. Where stock is held 
under a written contract, as security for advances, it is not compe- 
tent to show that there was a verbal understanding that the bailees 
were —— the privilege of voting the stock. Griswold v. Selig- 
man, 110, 


In an action to establish a claim consisting of many items, against 
the estate of a deceased person, evidence was offered in chief, to 
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show that he was a man of careless business habits, slow to pay 
and loth to settle. Held, that it was properly excluded. Goddard 
v. Williamson’s Admr., 131. 


NEGOTIABLE PAPER: INDORSER’S LIABILITY: PAROL EVIDENCE: AGENCY. 
An indorser of a negotiable promissory note cannot escape liability 
to a subsequent indorsee for value and without notice, by showing 
that his indorsement was not made until after he had received the 
money for which the note was given, and that it was then made for 
the sole purpose of passing title to the indorsee and under a verbal 
agreement with the agent of the latter that the words “ without 
— ” should be written over the indorsement. Lewis v. Dun- 
p, 174. 


EVIDENCE, POSITIVE AND NEGATIVE. Positive evidence should have 
more weight than the negative evidence of persons having no spec- 
ial facilities for knowing the fact. Sullivan v. The Hannibal & St. 
Joseph Railroad Company, 195. 


NEGOTIABLE PAPER: FRAUD AS A DEFENSE: ORDER OF EVIDENCE. When 
the maker of a negotiable note proves that the instrument had its 
origin in fraud, or was fraudulently putin circulation, it is incum- 
bent upon the holder, before he can recover, to prove that he re- 
ceived it bona fide, before maturity and for value. 

The proper order of proof in such cases is for the plaintiff, after 
defendant has offered his evidence of fraud, to meet it by evidence 
of bona fides on his part. He is not required, however, to prove that 
he had no knowledge of the specific facts which impeach its original 
validity ; but may make general proof that he received it before 
due, bona fide and for value. It will then be for defendant to prove 
that plaintiff had actual notice of the specific facts; and if he fails 
in this plaintiff must recover. Johnson v. McMurry, 278. 


PAROL EVIDENCE TO SUPPLY DEFECTS IN DEED OF TRUST. It is not es- 
sential to the validity of a deed of trust that the paper intended to 
be secured shall be accurately described. If the description, though 
indefinite, is capable of being rendered certain by the use of parol 
evidence it is sufficient. Williams v. The Muniteau National Bank, 
292. 


WueRrE a deed of trust described the note intended to be secured as 
bearing date January 28th; Held, that parol evidence was admissi- 
ble to prove that a note dated January 25th was intended. (Scott v. 
Bailey, 23 Mo. 140.) Jb. 


EVIDENCE OF ONE OFFENSE ON TRIAL FOR ANOTHER. Upon the trial 
of one offense, evidence of an entirely distinct offense is inad- 
missible; but if the evidence tends to prove the commission of the 
ofiense for which the prisoner stands indicted, it is no valid objection 
to it that it also tends to prove another and distinct offense. Thus, 
where the two offenses are committed at the same place and within 
a few minutes of each other, under such circumstances as together 
to constitute a single and continuous accomplishment of a fixed and 
common design, evidence of both is admissible upon a trial for one. 
The State v. Greenwade, 298. 


Where the 





CORROBORATION OF ACCOMPLICE’S TESTIMONY. 
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principal witness for the State is an accomplice, evidence corroborat- 
ing his testimony is properly admitted, notwithstanding it tends to 
prove another and distinct offense, as well as that charged in the 
indictment. Ib. 


PRACTICE: EXCEPTIONS TO EVIDENCE. Unless exceptions to the rul- 
ings of the trial court on questions of evidence are preserved in the 
bill of exceptions, this court will not consider them. /b. 


EXEMPLIFIED COPY OF PATENT. An exemplification of the record 
of a patent from the United States showing that the patent was 
signed by the President, by his initials, and countersigned by the 
Commissioner of the General Land Office, by his initials, is admis- 
sible in evidence as a copy of the patent. Briggs v. Holmstrong, 337. 


PROOF OF MUNICIPAL ORDINANCE. Books which purport to contain 
the charter and ordinances of a town and are shown to be in the 
custody of the town clerk, will be received in evidence without 
further attestation. The Town of Tipton v. Norman, 380. 


CoNVERSION: EVIDENCE. In an action against a corporation for the 
conversion of certain staves, defendant offered evidence that they 
were cut from land owned by the president of the corporation, in 
connection with evidence that the president had directed the taking 
of them. There was no evidence that he had not granted permis- 
sion to plaintiffs to cut the staves, and no other evidence that they 
belonged to him. Held, that the offer was properly rejected. Al- 
lea v. The St. Louis, Iron Mountain & Southern Railway Company, 
386. 


CoRROBORATIVE EVIDENCE. Where statements previously made by 
a prosecuting witness are introduced in evidence against her, other 
statements made by her may be introduced by the State in support 
of hertestimony. The State v. Hatfield, 518. 


RAPE: EVIDENCE: PRACTICE. Upon trial of an indictment for rape, 
the prosecutrix stated the substance of the vulgar language used by 
defendant in making his assault upon her, and another witness 
stated the exact words. The court refused to compel the prosecut- 
rix to state the exact words. Held, no error. Ib. 


Practice: EvipENcE. Where it does not appear from anything in 
the record that testimony offered after the close of the evidence was 
material, this court cannot say that the trial court has. abused its 
penne in refusing to open the case in order to let in the testi- 
mony. Ib. 


DEED DEFECTIVELY ACKNOWLEDGED, BUT RECORDED THIRTY YEARS. 
Before a certified copy of a record of a deed, which was not ac- 
knowledged or proved according to law before being recorded, can 
be read in evidence, the original deed must be shown to be lost or 
destroyed. Section 36 of the chapter on evidence, (Wag. Stat., p. 
595,) dispenses with proof of the execution of such a deed where 
the record is thirty years old, at the time of offering the copy in evi- 
dence, but in no case does it dispense with proof of its loss or de- 
struction. Crispen v. Hannavan, 548. 
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19. Under the above section an original deed is receivable in 
evidence without proof of execution, though not acknowledged or 
proven according to law, if the deed has been recorded thirty years 


or more when offered in evidence. Jb. 


20. Copy OF RE-RECORDED DEED. By the act of March 5th, 1874, 
(Sess. Acts, p. 33,) where adeed conveying lands situate in two or 
more counties is recorded in one of such counties, a certified copy 
of such record may be recorded in any other of such counties, and 
a certified copy of such last record may be read in evidence upon 
proof that the original deed is not in the possession or under the 
control of the party offering the copy. Jb. 


21. Evipence: practice. Failure to object to the admission ot a deed 
in evidence concedes its execution but not its legal effect. Bartlett 
v. O' Donoghue, 563. 


22. PAROL EVIDENCE TO EXPLAIN LATENT AMBIGUITY. Where a deed 
of trust provides for a sale “at the court house door at the city 
of J.,” if it appears that at the time of the execution of the deed 
there were two houses in the city of J. called court houses, parol 
evidence is admissible to show which was intended. Goff v. Rob- 
erts 570. 


23. LosT WRITING: PRACTICE: ORDER OF PROOF. In asuit upon a writ- 
ing alleged to be lost, the court admitted evidence of the contents 
of the writing first, and of its loss afterward; Held, not reversible 
error. Cross v. Williams, 577. 


24. ———: NOTICE TO PRODUCE: SECONDARY EVIDENCE. In a suit upon 
a written instrument, the petition alleged that the writing was either 
lost or destroyed or in the possession of the defendant. Held, that 
this dispensed with the necessity of notice to produce the writing 
as a foundation for the introduction of secondary evidence. Jb. 


25. PAROL EVIDENCE: COUNTY CoURT RECORDS. In an action on a bond 
given by a contractor for the construction of a county bridge, parol 
evidence of a conversation between the contractor and the justices 
of the county court is admissible for the purpose of showing that 
an order of record for the issuing of a warrant in payment for the 
bridge was not intended as a waiver of the county’s right to enforce 
the bond in case defects should afterward appear in the bridge. The 
rule that the county court can speak only by its record, does not 
apply to such a case. Johnson County v. Lowe, 637. 


26. AFFRAY: EVIDENCE. It is no objection to the admissibility of evi- 
dence offered in support of an indictment for an affray, that it 
shows that the trouble commenced in a private house, where it 
further shows that the combatants passed out of the house and con- 
tinued the fight without cessation in a public street. The State v. 
Billings, 662. 


PAROL EVIDENCE TO SHOW WHAT PAPERS CONSTITUTED A CITY ORDINANCE, 
REJECTED. See Keating v. Skiles, 97. 


EVIDENCE IN EMBEZZLEMENT CASES. See The State v. Dodson, 283. 
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EXECUTION. 


EqvITABLE RELIEF AGAINST MISTAKE AT EXECUTION SALE. See Wilchin- 


sky v. Cavender, 192. 


Snerirr’s DEED. See Ford v. French, 250. 


Duty OF SHERIFF IN MAKING SALES. See The State ex rel. The Central 


Type Foundry v. Moore, 285. 


ENJOINING SALE AS A CLOUD ON PLAINTIFF'S TITLE. See South Presbyte- 


rian Church vy. Hintze, 363. 


FRAUD. 


NEGOTIABLE PAPER: FRAUD AS A DEFENSE: ORDER OF EVIDENCE. When 
the maker of a negotiable note proves that the instrument had its 
origin in fraud, or was fraudulently putin circulation, it is incum- 
bent upon the holder, before he can recover, to prove that he re- 
ceived it bona fide, before maturity and for value. 

The proper order of proof in such cases is for the plaintiff, after 
defendant has offered his evidence of fraud, to meet it by evidence 
of bona fides on his part. He is not required, however, to prove that 
he had no knowledge of the specific facts which impeach its original 
validity ; but may make general proof that he received it before 
due, bona fide and for value. It will then be for defendant to prove 
that plaintiff had actual notice of the specific facts; and if he fails 
in this plaintiff must recover. Johnson v. McMurry, 278. 


Deep: FRAUD. A deed fraudulently obtained by the intended grantee 
will be void for want of delivery, and will convey no title even to 
an innocent purchaser. Taylor v. Davis, 291. 


MARRIED WOMAN’S DEED: ACKNOWLEDGMENT: FRAUD. A deed of 
husband and wife to the wife’s real estate, not acknowledged by 
her as required by law, is ineffectual! to convey his interest. So, if 
her signature be obtained by fraud, the deed will be ineffectual 

inst him, at least as between him and a party affected with notice 
of the fraud. Gof v. Roberts, 570. 


ENJOINING JUDGMENT FOR FRAUD OF COMPLAINANT'S ATTORNEY. See Dobbs 


bo 





v. The St. Joseph Fire & Marine Insurance Company, 189. 


FRAUDULENT CONVEYANCES. 


Tue doctrine of the cases of Claflin v. Rosenberg, 42 Mo. 439; Wright 
v. McCormick, 67 Mo. 426, and Stern v. Henley, 68 Mo. 262, in relation 
to fraudulent conveyances, is re-affirmed. Mills v. Thompson, 367. 


PossEsSION AND POWER OF SALE IN MORTGAGEOR. One V. having 
bought a stock of goods on credit, to secure the peewee of the pur- 
chase money, gave a mortgage on the goods, together with other goods 
of his own. tthe mortgage Seunthed the goods as being “‘ now kept 
and offered for sale at the store room at,”’ etc., and by its terms was 
to extend to and include any goods which V. might thereafter add 
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to the stock. The mortgagee was authorized to take and remove the 
goods in case of failure to pay the mortgage debt. Held, that it did 
not appear from the face of this instrument that the mortgageor was 
to retain possession of the goods with a power of sale, and the 
mortgage could not, therefore, be declared void on its face. Hewson 
v. Tootle, 632. 

3. WHEN VOID AS MATTER OF LAW. The court cannot declare a con- 
veyance to be fraudulent and void, unless it is fraudulent on its 
face. If the question of its validity depends upon extrinsic evi- 
dence, that evidence must be submitted toa jury. Ib. 


FUGITIVE FROM JUSTICE. 


WHAT A COMPLAINT FOR HIS ARREST MUST SHOW. See The State v. Swope, 
399. 


GARNISHMENT. 


OF SURPLUS PROCEEDS OF DEED OF TRUST SALE. A tract of land being 
about to be sold under several mortgages, it was arranged between 
the mortgageor, the last mortgagee and one A.that the latter should 
bid off the land at $3,000, a sum insufficient to pay all the mortgages, 
but that he should actually pay $3,939.85, which was more than 
sufficient to pay them all, and that the surplus should be paid tothe 
last mortgagee toindemnify him against a hability which he had as- 
sumed for the mortgageor. This arrangement was carried out, and 
the money was paid accordingly. A junior judgment creditor of the 
mortgageor claiming the surplus; Held, that it was subject to the 
lien of his judgment the same as the land had been, notwithstand- 
ing the above mentioned agreement; Held, also, that it could be 
reached by garnishment against the last mortgagee. McGuire v. 
Wilkinson, 199. 


GRAND JURY. 


MAY COMPEL PRODUCTION ON TELEGRAMS. See Ex Parte Brown, 83. 


GUARDIAN AND WARD. 


1. AVERMENT OF GUARDIANSHIP MUST BE PROVED. The answer denying 
the plaintiff’s right to sue as guardian, and no evidence having 
been offered of her appointment as such, so far as the record shows, 
the judgment in her favor is, for that reason, reversed. Sherman v. 
The Hannibal & St. Joseph Railroad Company, 62. 


2 DoMIcILE OF ORPHAN INFANT UNDER GUARDIANSHIP: APPOINTMENT OF 
GUARDIAN. The domicile of an orphan infant under fourteen years 
of age, is not changed by the act of his guardian in removing him 
from the county where his parents lived and died to the home of 
the guardian in another county, and his residence there. Upon the 
death of such a guardian while the child is still under fourteen, his 
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successor should be appointed by the probate court of the former 
and not of the latter county. Marheineke v. Grothaus, 204. 


GUARDIAN’S LIABILITY DISCHARGED BY SETTLEMENT WITH HIs suc- 
cessor. Where a female guardian of her minor son, instead of in- 
vesting her ward’s money in real estate, takes perfectly good notes 
therefor, and marries one who thereupon becomes curator of the 
minor, and files his inventory in which he charges himself with 
these notes as so much cash, and takes them from the guardian in 
full discharge of her liability to the ward, and the curator wastes 
the estate by neglecting to collect the notes at maturity, he and his 
sureties are liable, and the guardian is discharged. The State er rel. 
ore 


Brebaugh v. Bolte, 272. 


GUARDIAN’S BOND: SIGNATURE OF SURETY OBTAINED BY MISREPRESEN- 
TATION: FORGERY. A surety in a guardian’s bond cannot avoid lia- 
bility by showing that he was induced to sign by a representation 
that a name already on the bond as surety was the genuine signature 
of the party, when in point of fact it was a forgery, unless it be 
further shown that the officers of the probate court or the beneficia- 
ry had notice of the representation and its falsity. The State ex 
rel. Hewitt v. Hewitt, 603. 


ACTION FOR WARD’s PROPERTY. See Halley v. Troester, 73. 
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HOMESTEAD. 


DIVORCE, AS AFFECTING WIFE’S HOMESTEAD RIGHTS. Divorce obtained 
by the wife will not deprive her of her homestead rights acquired 
during coverture in her husband’s land, where she continues to 
reside upon it with her minor children. Hoven and Henry, JJ., 
dissenting. Blandy v. Asher, 27. 


ABANDONMENT BY HUSBAND OF HIS FAMILY, AS AFFECTING QUESTION 
OF HOMESTEAD. In the absence of evidence that a man who has 
abandoned his wife and children and has suffered a divorce from his 
wife, has since acquired a homestead elsewhere, a place which 
was his homestead at the time of the abandonment and continues 
to be the residence of his children and their mother, will still, for 
the purpose of preserving the rights of the children, be treated as 
his homestead. Jb. 


HomesteaD: EyEcTMENT. A defendant in ejectment cannot claim 
under the homestead act land exceeding in value the statutory 


limit. Jb. 


HUSBAND AND WIFE. 


DIVORCE, AS AFFECTING WIFE’S HOMESTEAD RIGHTS. Divorce obtained 
by the wife will not deprive her of her homestead rights acquired 
during coverture in her husband’s land, where she continues to re- 
side upon it with her minor children. Hoven and Henry, JJ., dis- 
senting. Blandy v. Asher, 27. 


ABANDONMENT BY HUSBAND OF HIS FAMILY, AS AFFECTING QUESTION 
OF HOMESTEAD. In the absence of evidence that a man who has 
abandoned his wife and children and has suffered a divorce from his 
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wife, has since acquired a homestead elsewhere, a place which was 
his homestead at the time of the abandonment and continues to be 
the residence of his children and their mother, will still, for the 
purpose of preserving the rights of the children, be treated as his 
homestead. Ib. 


3. WH£rFEe’s EQUITY, RULE AS TO SETTLEMENT OF: EFFECT OF SETTLEMENT 
UPON HER AND HER HEIRS. It seems to be an established rule in 
England, and perhaps also in the United States, that a court of 
equity, in making settlement of the property of a married woman, 
will direct the title to be held in trust for her and her children, not 
for her alone. Without deciding whether this rule prevails in Mis- 
souri; Held, that where a married woman applied to a court of 
equity to have certain funds belonging to her invested in land for a 
home for herself and her family, and the court, with all the facts be- 
fore it, ordered that the investment should be made as prayed, and 
appointed a trustee to hold the land for her and her heirs, and directed 
that a conveyance be made to him accordingly, a conveyance taken 
in conformity to such decree conferred upon her an absolute estate 
in equity, not an estate for life with remainder to her children. 
Hoven, J., dissented. Mercier v. The West Kansas City Land Com- 


pany, 473. 


4. MARRIED WOMAN’S TRUST ESTATE: WAIVER OF IRREGULARITY IN 
APPEARANCE. If a married woman’s trustee receives the proceeds 
of land sold under a decree of court, and there is no evidence that 
he has failed to comply with his trust, neither she nor her heirs can 
avoid the sale on the ground that in the proceeding, which resulted 
in the decree, she appeared by attorney and not by next friend. Jb. 


5. Deep To WIFE’S REAL ESTATE. An unacknowledged deed of hus- 
band and wife to real estate of the wife, is of no effect as a convey- 
ance as against her; nor will it pass his marital right of possession. 
Bartlett v. O’ Donoghue, 563. 


6. MARRIED WOMAN’S DEED: ACKNOWLEDGMENT: FRAUD. A deed of 
husband and wife to the wife’s real estate, not acknowledged by her 
as required by law, is ineffectual to convey his interest. So, if her 
signature be obtained by fraud, the deed will be ineffectual against 
him, at leastas between him and a party affected with notice of the 
fraud. Goff v. Roberts, 570. 


CONTRACT FOR WIFE'S BENEFIT. See Scruggs*v. Alexander, 134. 


INFANCY. 


1, NEGLIGENCE: EFFECT OF PLAINTIFF'S YOUTH ON THE RULE OF LIABILITY. 
The youth of a person injured on a railroad train may excuse him 
from concurring negligence, but it cannot supply the place of negli- 
gence on the part of the company, or extend the liability of the 
company for tortious acts of its servants. Sherman v. The Hannibal 
& St. Joseph Railroad Company, 62. 


2. DoMIcILE OF ORPHAN INFANT UNDER GUARDIANSHIP. APPOINTMENT 

OF GUARDIAN. The domicile of an orphan infant under fourteen 
years of age, is not changed by the act of his guardian in removing 
11m from the county where his parents lived and died to the home 
of the guardian in another county, and his residence there. Upon 
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the death of such a guardian while the child is still under fourteen, 
his successor should be appointed by the probate court of the for- 
mer and not of the latter county. Marheineke v. Grothaus, 204. 


INJUNCTION. 


Equity JURISDICTION: INJUNCTION: DEED OF TRUST. Equity will 
interfere by injunction in favor of one claiming title to land through 
an unrecorded deed, to prevent a sale under a deed of trust held by 
one who took it with notice of the plaintiff’s claim. Martin v. Jones, 


INJUNCTION, IMMATERIAL IRREGULARITY IN. Itis no objection to 
the validity of a decree for a perpetual injunction made upon a 
final hearing in the circuit court, that a temporary injunction has 
at the beginning of the case been issued by the clerk of the circuit 
court in pursuance of an order of the probate court, it appearing 
that the latter court had jurisdiction to grant temporary injunc- 
tions. Jb. 


ENJOINING JUDGMENT FOR FRAUD OF COMPLAINANT'S ATTORNEY. A 
judgment will not be set aside or enjoined at the instance of the 
osing party, on the ground that he had intended to appeal from it, 
but was prevented from perfecting his appeal through the fraudulent 
conduct of his own attorney, unless it distinctly appears that the 
complainant was damnified by the failure to perfect the appeal. 
Dobbs v. The St. Joseph Fire & Marine Insurance Company, 189. 


INJUNCTION TO RESTRAIN SALE AS A CLOUD ON PLAINTIFF'S TITLE. 
Where the title to real estate is vested in one as trustee for another, 
but the trust is not a matter of record, but depends upon facts rest- 
ing largely in parol, injunction will lie on behalf of the beneficiary 
to restrain a sale of the property under an execution against the 
trustee as his individual estate. South Presbyterian Church v. Hintze, 
363. 


INJUNCTION AGAINST ILLEGAL TAXATION: PRACTICE. The remedy 
by injunction in the name of the State does not lie against a board 
of education to prevent the collection of a tax levied by the board, 
the validity of which is disputed on the ground that the board has 
no corporate existence, nor to prevent the collection of one which 
has been extended on the tax books and placed in the hands of the 
collector. The remedy in the latter case is injunction in the name 
of the taxpayer against the collector. Ewing v. The Board of Educa- 
tion of Jefferson City, 436. 


6. EQUITABLE RELIEF AGAINST JUDGMENT. A judgment will not be en- 


joined for facts which existed at the time of its rendition, merely 

ecause the defendant was ignorant of them. It must appear that 
his ignorance was not due to any lack of diligence on his part, or 
that it was caused by the act of the opposite party. Carolus v. Koch, 
645. 


INNOCENT PURCHASER. 


UNDER FRAUDULENT DEED, GETS NO TITLE. See Taylor v. Davis, 291. 
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INSANITY. 


CoNTRACT OF PERSON OF UNSOUND MIND. An exchange of property 
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made by a person of mind so unsound, that the want of mental ca- 
pacity is apparent to any one of ordinary prudence and observation 
conversing with him, is of no validity. A guardian subsequently 
appointed may recover the property of the insane person without 
tendering back that received by him in the exchange. Halley v. 
Troester, 73. 


INSTRUCTIONS. 


Must BE LIMITED TO THE QUESTION AT Issuz. When the petition 
charges negligence as the plaintiff’s ground of action, and there is 
no question of unskillfulness on the part of defendant raised either 
by the petition or the plaintiff’s evidence, the plaintiff is not en- 
titled to an instruction as to the effect of unskillfulness on the 
part of defendant. Beli v. The Hannibal & St. Joseph Railroad Com- 


pany, 50. 


Wuere an unobjectionable instruction submitted to the jury an 
issue upon which the verdict might properly have been found, the 
judgment will not be reversed because another instruction was 
given which presents a different issue, based only upon evidence 
which, in the opinion of this court, would not have authorized the 
verdict. If it cannot be said that there is absolutely no evidence 
upon which the instruction could be predicated, the judgment must 
stand. Noffsinger v. Bailey, 216. 


Ir is no error for the judge, with the consent of counsel on both 
sides to indorse on instructions already given additional directions 
tothe jury. Ib. 


A party cannot in this court claim reversal of a judgment on a 
theory of the law in conflict with instructioris given at his instance 
in the court below. The Mastin Bank v. Hammerslough, 274. 


PRACTICE, CRIMINAL: INSTRUCTIONS. If a jury in a criminal case 
assess against the defendant a punishment authorized by law for the 
crime with which he is charged, it will be no ground for setting 
aside the verdict, that the court in its instructions under-stated the 
maximum punishment permitted, and authorized the jury to im- 
pose other punishments not permitted by law. The State v. Gann, 


374. 


: instructions. This court will not reverse a judgment for 
failure of the trial court to give an instruction which is substantially 
embraced in one that is given, or for failure to give an instruction 
calling the special attention of the jury to particular facts in evi- 
dence. Ib. 

EvipeNce: Instruction. The fact that evidence irrelevant to the 


issue as made by the pleadings is admitted without objection, does 
not authorize the court to instruct the jury that they may finda 
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verdict upon that evidence. Price v. The St. Louis, Kansas City & 
Northern Railway Company, 414. 


HARMLESS ERROK IN INSTRUCTION. If the verdict is warranted by the 
evidence, this court will not reverse because the trial court incor- 
rectly declared the rule of damages. Blewett v. The Wyandotte, Kan- 
sas City & Northwestern Railway Company, 583. 


Ir conflicting instructions be given, the judgment must be reversed. 
Stevenson v. Hancock, 612. 


INSURANCE. 


A BENEVOLENT SOCIETY HELD AN INSURANCE COMPANY. An associa- 
tion styled “‘ The Merchant’s Exchange Mutual Benevolent Socie- 
ty,” had for its object the giving of financial aid to the widows 
and children of deceased members, or to such uses and purposes 
as members should by last will and testament direct. The funds 
used for this purpose consisted of assessments made upon the 
survivors at the death of a member, together with interest on a fund 
composed of the entrance or initiation fees paid by the several 
members upon entering the association. The members were di- 
vided into classes and the fees paid in by those belonging to each 
class were kept separate from the rest, and were used for the ex- 
clusive benefit of that class. The association was governed by a 
board of trustees assisted by the usual executive officers. Held, that 
it was a mutual insurance company. The State ex rel. Attorney Gen- 
eral v. The Merchants’ Exchange Mutual Benevolent Society, 146. 


BENEVOLENT SOCIETIES, WHEN SUBJECT TO THE INSURANCE LAWS. 
The act of March 8th, 1879, relating to benevolent societies, (Sess. 
Acts, p. 65; R. S., 22 972, 973,) was repealed by the third section of 
the act of May 19th, 1879, on the same subject, (Sess. Acts, p. 66; 
R. S., 2 974,) or, at least, was so modified as to withdraw the exemp- 
tion from the operation of the general statutes relating to life insur- 
ance conferred by the first named act from any benevolent society 
whose sole purpose was to give aid to the widows and children or 
legatees of deceased members. Under section 974 only those socie- 
ties are entitled to that exemption which make the giving of such 
aid an incident to some other form of benevolence. 


SvuiT BY RECEIVER OF AN INSURANCE COMPANY IN HIS OWN NAME, 
Section 32 of the insurance law, (Wag. Stat., p. 774,) confers upon 
the courts, in proceedings instituted against an insurance com- 
pany under that law by the Superintendent of the Insurance De- 
partment, power to appoint agents or receivers to take possession of 
the property of the company and to make such orders and decrees 
as may be needful to suspend, restrain or prohibit tle further con- 
tinuance of the business of the company, or for the dissolution of 
the company and the winding up of its affairs. Held, that the gen- 
eral power of making all needful orders for winding up the affairs 
of the company thus conferred included the power to make an order 
authorizing and directing a receiver appointed in such a proceedin 

to bring suit in his own name for the assets of the company ; an 

that a suit so brought under such an order could be maintained. 
Gill v. Balis, 424. 
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FRAUDULENT ATTEMPT OF DIRECTORS TO RELEASE STOCKHOLDERS. 
The board of directors of an insurance company knowing that 
their company had just been reported by an official examiner to 
the Superintendent of the Insurance Department as being in an 
unsound condition, and that that officer would probably institute 
legal proceedings to have the company wound up, passed a resolu- 
tion to the effect that all stockholders who would pay five per cent 
on their stock, (on which ninety per cent was unpaid,) and would 
surrender their stock certificates to the company, should have the 
privilege of retiring from the company, and withdrawing their stock 
notes. If all the stockholders had acted on this resolution, the 
company would have had the means of paying about one-half its 
ascertained liabilities, and no more, with no provision for its out- 
standing policies. Held, that the resolution wasa fraud in law, if not 
in fact, upon the creditors of the company, and was no protection, 
as against them, to those stockholders who had availed themselves 
of its provisions. 


INSURANCE OF COUNTY BUILDINGS. The county courts have power 
to enter into contracts for the insurance of county buildings against 
fire or lightning. Walker v. Linn County, 650. 


INTEREST. 


ADMINISTRATION: INTEREST. An administrator sold property of the 


1. 


—— 
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3. 





estate on credit, receiving notes of solvent persons bearing inter- 
est at ten percent. Some of these notes were paid. The makers of 
the others remained solvent for several years, and there was no 
reason why the estate might not have been settled during that time. 
It remained open, however, and ata forced settlement made fifteen 
years afterward, the court charged the administrator with interest 
at ten per cent per annum with three rests. Held, correct. Held, 
also, that for money paid out for the estate, he should be allowed 
interest at the same rate with the same rests. Scott v. Crews, 261. 


JUDGMENT. 


ADMINISTRATION: ORDER OF PROBATE COURT, NOT COLLATERALLY 
QUESTIONABLE, WHEN. If an order of the probate court revoking an 
administrator’s letters shows upon its face all the facts necessary to 
confer jurisdiction on the court, its validity cannot be questioned 
in an action brought by the administrator de bonis non against the 
removed administrator to recover assets not accounted for. Scott v. 
Crews, 261. 


Nu NC PRO TUNC ENTRIES. In the absence of anything to show that an 
order or judgment as made by the court was different from that 
actually entered, no correction can be made in the latter by a nunc 
pro tunc entry ata subsequent term. A mere erroneous judgment 
cannot be thus corrected. Fetters v. Baird, 389. 


JUDGMENT: LEASE. Mere recovery of a judgment for rents due 

upon a mining lease of coal lands does not vest in the lessee the 
roperty in the coal; and this istrue whether the judgment be sat- 

isfied or not. Austin v. The Huntsville Coal & Mining Company, 535. 
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4. ADMINISTRATOR’S ANNUAL SETTLEMENT, NOT CONCLUSIVE. The an- 
nual settlements of an administrator are not conclusive on cred- 
itors, but may be reviewed and corrected at their instance on final 
settlement. Ritchey v. Withers, 556. 


5. Nunc pro tunc orpers. If there is a discrepancy between the 
judgment of the probate court allowing a demand against the 
estate of a decedent and the entries made by the clerk on the back 
of the demand and in the book of abstracts of allowances, the latter 
may, by a nunc pro tunc order, be made to conform to the judgment. 
Ib. 


6. Partition: JupGMENT. The rights of a stranger purchasing at a 
sale undera decree in partition, cannot be affected by recitals in the 
decree as to the rights and liabilities of the parties thereto among 
themselves. Such recitals are, therefore, no evidence against him. 
Stevenson v. Hancock, 319. 


7. EQvuITABLE RELIEF AGAINST JUDGMENT. A judgment will not be en- 
joined for facts which existed at the time of its rendition, merely 
because the defendant was ignorant of them. It must appear that 
his ignorance was not due to any lack of diligence on his part, or 
that it was caused by the act of the opposite party. Carolus v. Koch, 
645. 


Costs: TAXATION OF, IN CIRCUIT COURT AFTER FINAL DISMISSAL OF CAUSE 
BY THIS COURT: ALLOWANCE TO RECEIVER. See Morse v. The Hanni- 
bal & St. Joseph Railroad Company, 585. 


JUDGMENT AGAINST A CORPORATION, BINDING ON ITS suUCCESSOR. See 
Hughes v. School District No 29, 643. 


ACTION UNDER JUDGMENT SUBSEQUENTLY REVERSED, A TRESPASS. See The 
State ex rel. Attorney General v. France, 41. 


JUDICIAL NOTICE. 


1. Tue court takes judicial notice that April 2nd 1877, was the first 
Monday in April. The State ex rel. Simms v. Todd, 288. 


2. THE courts will take judicial notice that corn is mature in the month 
of December. Garth v. Caldwell, 622. 





JUDICIAL SALE. 





Suerirr’s DEED. See Ford v. French, 250. 


JURISDICTION. 





JUSTICE’S COURT: JOINDER OF SEVERAL CAUSES OF ACTION: JURISDICTION. 
If one person have two causes of action against the same defend- 
ant, both cognizable before a justice of the peace, one because it is 
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within the limit of a justice’s jurisdiction, and the other because it 
is of a class which justices may entertain without regard to amount, 
the two may be united in one complaint in a justice’s court, though 
the aggregate exceed the limit of his jurisdiction in cases where 
jurisdiction depends upon the amount involved. Fenton v. The St. 
Louis, Kansas City & Northern Railway Company, 259. 


Tue circuit court has no power, upon setting aside the final settle- 
ment of a deceased administrator, to order his administrator to settle 
the estate. Itis for the probate court to appoint an administrator 
de bonis non for this purpose. Byerly v. Donlin, 270. 


JURY. 


JURORS NOT DISQUALIFIED BY HAVING READ NEWSPAPER REPORTS. A 
person is not disqualified from serving as juror by reason of the 
fact that he has read newspaper accounts of the case, which created 
impressions that would require evidence to remove. The State v. 
Greenwade, 298. 


BILL OF EXCEPTIONS: JUROR. Where the bill of exceptions pur- 
‘ ports to give the statements made by the jurors upon their exami- 
nation on the voir dire, this court will not consider affidavits filed 
more than five days after the trial setting forth other statements. 
If the bill of exceptions, as allowed by the judge, is untrue, coun- 
sel should have one signed by by-standers and filed within five days, 
as prescribed by section 3641, Revised Statutes. Jb. 


CoNDUCT OF JURORS IN THE JURY ROOM. See The State v. Stark, 37. 


1. 


» 
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JUSTICES’ COURTS. 


JOINDER OF SEVERAL CAUSES OF ACTION: JURISDICTION, If one per 
son have two causes of action against the same defendant, both 
cognizable before a justice of the peace, one because it is within the 
limits of a justice’s jurisdiction, and the other because it is of a 
class which justices may entertain without regard to amount, the 
two may be united in one complaint in a justice’s court, though the 
aggregate exceed the limit of his jurisdiction in cases where juris- 
diction depends upon the amount involved. Fenton v. The St. Louis, 
Kansas City & Northern Railway Company, 259. 

—_—_ 


NO WRITTEN STATEMENT NECESSARY IN SUITS ON NoTES. In a suit 
upon a promissory note in a justice’s court, no statement of the 
plaintiff’s cause of action need be filed. The filing of the note 
is all that is required, even in cases where it does not appear from 
anything on the instrument how plaintiff’s claim arises. Defend- 
ant may, if he chooses, before proceeding to trial, require plaintiff 
to make a verbal explanation of this. The Mastin Bank v. Hammer- 
slough, 274. 











1. 


INDEX. 
LACHES. 


To constitute laches there must be not only delay in the institution 
of proceedings for relief, but such knowledge of the facts on which 
the claim to relief is based as renders the delay culpable. Butler v. 
Lawson, 227. : 


DELAY, WHEN NOT TREATED AS LACHES. Where a party has a 
clear right in equity, with no remedy at law, mere delay in bringing 
his action should not prevent recovery. It should appear that some 
thing has intervened in consequence of which he would obtain an 
unconscientious advantage if the relief asked were granted. In the 
present case land of a debtor was sold under deed of trust, without 
the trustee being present. The creditor was the purchaser at one- 
half its value, and immediately took possession, and, without mak- 
ing any improvements, for a period of five years and a half held the 
the property and received from it ahandsome rental. At the end 
of that time the debtor brought this suit to redeem. Jleld, that un- 
der the circumstances the dag was no bar to recovery. Spurlock v. 
Sproule, 503. 


LANDS AND LAND TITLES. 


EsTATE IN LAND: CONDITION SUBSEQUENT. Land was conveyed to 


a municipal corporation, to be used as a market place, to be held in 
fee so long as so used, to revert to the donor when it ceased to be 
so used, and the donee, upon failure to so use it, to reconvey to the 
donor. Held, that this was nota determinable fee, but an estate 
held upon condition subsequent; and that the condition, though 
broken, did not defeat the estate before entry by the donor. Adams 
v. Lindell, 198. 


POSSESSION, AS NOTICE OF OCCUPANT’sS CLAIM. See Martin v. Jones, 23; 


See Estates. 


LANDLORD AND TENANT. 


LANDLORD’S LIEN FOR RENT: PRIORITY OF LIENS: EQUITY: NOTICE. 
The proprietors of a hotel took a lease fora term of years upon 
an unfinished building to be used, when completed, as part of 
their hotel. The rent was payable monthly. The lease was to 
commence, or take effect on the first of the month after the com- 
letion of the building. It contained a stipulation that all fixtures, 
urniture and other improvements should be bound for the rent. 
When the lease was signed, the house was unfurnished, but be- 
fore it took effect certain furniture and fixtures had been placed 
in the house. Held, that the stipulation created a lien, valid at 
least in equity, that this lien was for the full amount of the rent 
reserved and not simply for any portion that might from time to 
time become delinquent, and that it had priority of a mortgage 
given after the lease took effect but before any rent became delin- 
quent, to a person having knowledge of the existence of the stipu- 
lation. Wright v. Bircher, 179. 
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A MINING LEASE. An instrument which purports, in considera- 
tion of a fixed annual rental, to lease and convey for a term of years 
all the coal on or under certain described land, is a mining lease, 
and authorizes the lessee to take out all the coal he can mine on the 
premises during the term. It is not an absolute grant of all the 
coal in the land. Austin v. The Huntsville Coal & Mining Company, 
535. 


. Mere acceptance of a coal mining lease, without entry 
made or possession taken of either the land or the coal, vests in the 
lessee no property in the coal. Jb. 





TRESPASS BY MINING: LEASE. It is no defense to an action for 
mining and taking coal from under plaintiff's land, that the defend- 
ant has made payment for the coal toa person who had a mining 
lease upon the land, but had never entered nor done any work under 
the lease. Jb. 


OUTSTANDING LEASE, WHEN NO DEFENSE IN TRESPASS. An action 
will lie for an injury to the possession of land, notwithstanding 
there is outstanding an unexpired lease granted by the plaintiff, in 

ry action, provided there is no one in possession under the lease. 
b. 


. Under the same circumstances an action will lie for in- 
jury to the freehold caused by mining. Jb. 


JUDGMENT: LEASE. Mere recovery of a judgment for rents due 
upon a mining lease of coal lands does not vest in the lessee the 
property in the coal; and this is true whether the judgment be sat- 
istied or not. Ib. 


Partition. The purchaser of leased land sold under a decree in 


partition, is entitled to the unpaid rents accruing from the day of 
sale. Stevenson v. Hancock, 612. 


LEGISLATIVE POWER. 


MUNICIPAL CORPORATION: DELEGATION OF LEGISLATIVE POWER. A town 


charter authorized the town council to require the citizens to work 
on the streets in such manner as the council might prescribe by or- 
dinance, not exceeding ten days in each year. Held, that it was not 
necessary for the ordinance to fix the precise number of days that 
each man should be required to work; this might be left to the 
overseer of streets, without infringing the rule against the delega- 
tion of legislative power. The Townof Tipton v. Norman, 380, 


LICENSE. 


PAROL LICENSE, GOOD AGAINST SUBSEQUENT PURCHASER WITH NOTICE. See 


Masterson vy. The West End Narrow Gauge Railroad Company, 342. 
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LIEN. 


LIEN ON PROPERTY YET TO BE ACQUIRED. One who has in contem- 


plation the purchase of property may by contract impose a lien 
which will be valid and take effect when the property is ac- 
quired. Wright v. Bircher, 179. 


TRUSTEE’S LIEN FOR ADVANCES TO CESTUI QUE TRUST. See Haydel v. 


Harck, 250. 


FoR ADVANCES TO DEVISEE. See Smith vy. Estes, 310. 





LIMITATIONS. 


STATUTE OF LIMITATIONS, PROOF OF CREDITS AVOIDING. When 
the statute of limitations is relied on asa defense toa note the 
plaintiff should not be permitted to read in evidence credits indorsed 
on the note, without first proving when the indorsements were 
made. When it is shown that they were made atatime when it 
was against his interest to make them, or that they were made by 
or with the consent of the payor, they will be admissible, but not 
if they were made by the holder himself without the knowledge or 
consent of the payor, and there is no other proof that the payments 
were then made. Goddard v. Williamson’s Administrator, 131. 


PETITION, WHEN DEMURRABLE: STATUTE OF LIMITATIONS: TENANCY BY 
courtesy. If itis impossible to determine from the allegations of 
the petition whether or not the plaintiff has a cause of action, a 
demurrer will lie. 

Hence, where an action was brought to set aside a deed executed 
twenty-six years before, and the petition showed that plaintiff’s 
mother, through whom she claimed title, was a minor at the date of 
execution of the deed, and married and died a minor, leaving 
plaintiff her only heir, but failed to show whether plaintiff’s father 
survived her mother or not; Held, that if the father was still living 
he was tenant by courtesy, and plaintiff could not maintain her ac- 
tion. If he died before the mother, the action was barred by limi- 
tation. If he survived her, but was dead when the action was 
brought, it was not necessarily barred. For want of a proper alle- 
gation as to survivorship, therefore, the petition was demurrable. 
Embree v. Patrick, 173. 


STATUTE OF LIMITATIONS: TRUSTS. An action against a delinquent 
trustee who has left the state of his residence, and come into this 
State, and here studiously concealed his whereabouts, will not be 
barred by the lapse of a great length of time, (in this case, forty 
years,) provided it is commenced within the period limited by stat- 
ute after his whereabouts became known to the beneficiaries. But- 
ler v. Lawson, 227. 


: TRUSTEE’S POSSESSION NOT ADVERSE, UNTIL, ETC. Where a trus- 

tee purchases property with trust funds, though in his own name, his 

ossession will be deemed the possession of the beneficiaries until 

1e does some unequivocal act denying their right; till then the 
statute of limitations does not begin to run against them. Jb. 
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STATUTE OF LimITATIONS. The statute of limitations does not begin 
to run against the estate of a deceased person on a cause of action ac- 
cruing after his death, until an administrator has been appointed. 
Ib. 


MILLS AND MILL DAMS: NUISANCE: PRESCRIPTION. The act of 1835 
in relation to mills and mill dams, (R. 8. 1835, p. 405,) authorizes 
the appropriation of private property for mill purposes, provides 
that every dam and mill shall be commenced within one year and 
finished and ready for business within three years from the date of 
the order of court authorizing its erection, gives any one injured by 
adam erected without legal permissidn, a right to recover double 
damages from the owner, and declares that all dams not erected ac- 
cording to the law shall be deemed public nuisances. Held, that a 
dam erected under an order made by authority of this act, but not 
commenced nor completed within the time fixed by the act, was an 
unlawful structure, and no lapse of time would legitimate it, or en- 
title its owner to the protection of the act against other mills. Huff- 
man v. Vaughan, 465. 


OBLIGATION PAYARLE ON DEMAND: DELAY IN DEMAND CONTEMPLATED 
BY THE CONTRACT: STATUTE OF LIMITATIONS. Where delay in making 
demand is contemplated by the express terms of an obligation pay- 
able on demand, there is no rule of law which requires that the 
demand be made within the statutory period for bringing an action. 
Thus, where an obligation for the payment of money one day after 
date, contained a condition that if the payee should demand pay- 
ment during her natural life, it should be due and payable; but in 
case of her death before any or all of the debt should be paid, it 
should not be paid at all; Held, that a demand made by the payee 
more than ten years after the date of the paper was in time, and 
that an action brought immediately thereafter, was not barred by 
limitation. Jameson v. Jameson, 640. 


LOTTERY. 


MISSOURI STATE LOTTERY, CONSTRUCTION OF CONTRACT FOR CONDUCT- 
ING IT: WHAT WAS AN INTERFERENCE BY THE PUBLIC AUTHORI- 
TIES WITHIN ITS MEANING. A contract for carrying on a lottery 
known as the Missouri State Lottery any where within the limits of 
the State stipulated that, in the event of any interference by the leg- 
islature, judiciary or any other power, so that the parties of the sec- 
ond part could not conduct the business, their obligation to make 
certain payments called for by the contract should cease. Quo War- 
ranto proceedings were subsequently instituted against the con- 
ductors of the lottery, in which the circuit court decided that the 
business was carried on in violation of law and awarded a judgment 
of ouster. From this judgment an appeal was taken, an appeal 
bond was given, superseding the judgment, and the judgment re- 
mained unenforced, and was finally reversed by the Supreme Court. 
Pending the appeal, the police of the city of St. Louis, with force 
and arms, arrested the persons engaged in the business in that city, 
and destroyed the property and appliances used by them in the 
business, in consequence of which they desisted from it. Held, that 
the judgment of ouster rendered by the circuit court and the acts 
of the police were not such interferences as released the payments 
called for by the contract. Nothing was an interference within the 
meaning of the contract unless it was done by some legally consti- 





‘ 








36 INDEX. 


tuted power acting within the scope of duties assigned to it, and 
was of such a character as to have the legal effect of preventing the 
conduct of the business. The judgment having been superseded 
by the appeal bond, and finally reversed, never took effect ; and the 
acts of the police were mere trespasses; Held, also, that as the 
right acquired by the contract to operate a lottery was co-extensive 
with the State, the acts of the authorities of a single municipality 
did not constitute such interference as was intended by the con- 
tract. The State ex rel. The Attorney General v. France, 41. 


EXPIRATION OF LOTTERY FRANCHISE. Where a franchise was 
granted for a lottery to continue until the sum of $15,000 should be 
raised, and it appeared that, by the terms of a contract made pursu- 
ant to the grant, that sum was due to the beneficiary from the party 
who had undertaken to conduct the lottery, and there was no evi- 
dence that the latter was insolvent ; Held, that whether the whole 
of the money was actually paid or not, the franchise had expired, 
and the beneficiary had no power to continue it in force by making 
a new contract for raising any part of the $15,000, that might be un- 
paid under the first contract. 


MASTER AND SERVANT. 


MASTER LIABLE FOR TORTS OF SERVANT, WHEN., It is well settled 
that to unake the master liable for the tortious act of his servant, 
the act causing injury must have been in the line of the servant's 
duty and within the scope of his employment. Upon this princi- 
ple, where the conductor had exclusive control of a railroad train 
and of all persons on it, but a brakeman, nevertheless, without the 
knowledge of the conductor, assumed to direct a boy on the train 
to perform acertain service, and in the attempt to comply with the 
order the boy was injured; Held, that the railroad company was 
not liable. Sherman v. The Hannibal & St. Joseph Railroad Company, 
62. 


ACTION BY FEMALE SERVANT AGAINST MASTER FOR PERSUADING HER 
TO CONSENT TO ILLICIT INTERCOURSE. A master persuaded his female 
servant to have sexual intercourse with his minor son, to whom she 
was at the time engaged to be married. The son afterward refused 
to fulfill his engagement. Held, that these facts afforded the servant 
no ground of action against the master. Jordan v. Hovey, 574. 


e 
MECHANICS LIENS. 


MEASURE OF DAMAGES: MECHANICS LIEN: DEED OF TRUST. In the ab- 
sence of fraud, malice or oppression, the measure of damages for 
refusal of a purchaser under a deed of trust to permit a purchaser 
at mechanics lien sale to remove a building erected after the execu- 
tion of the deed of trust, (as permitted by section 3 of the mechan- 
ics lien law, Wag. Stat., p. 908,) is not the value of the building as 
it stands, but what it would be worth removed from the land. Sei- 
bel v. Siemon, 526. 


RAILROAD: MECHANIC’S LIEN FOR WORK DONE, ETC., OUTSIDE OF THE 
sTATE. There is nothing in the act in relation to mechanic’s liens 
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on railroads, (R. S., 2 3200,) restricting the right toa lien to those 
who perform work or furnish materials within the limits of this 
State. If part of a railroad lies within and part without this State, 
alien may be enforced against that part within the State, though 
the work was done or materials furnished on the part without. The 
St. Louis Bridge & Construction Company v. The Memphis, Carthage & 
Northwestern Railroad Company, 664. 


NEGLECT OF DUTY BY @LERK OF THE CoURT. Failure of the clerk of 
the circuit court to forward to the Secretary of State a copy of an 
account filed for a mechanic’s lien against a railroad, as required 
by section 3203, Revised Statutes, will not defeat the lien. Jb. 


MILLS AND MILL DAMS. 


NUISANCE: PREscriPprionN. The act of 1835 in relation to mills and 
mill dams, (R. 8. 1835, p. 405,) authorizes the appropriation of pri- 
vate property for mill purposes, provides that every dam and mill 
shall be commenced within one vear and finished and ready for 
business within three years from the date of the order of court au- 
thorizing its erection, gives any one injured by a dam erected with- 
out legal permission, a right to recover double damages from the 
owner, and declares that all dams not erected according to the law 
shall be deemed public nuisances. Held, that a dam erected under 
an order made by authority of this act, but not commenced nor 
completed within the time fixed by the act, was an unlawful struct- 
ure, and no lapse of time would legitimate it, or entitle its owner to 
the protection of the act against other mills. Human v. Vaughan, 
465. 


No mill owner whose dam has not been erected according to law 
ean invoke the jurisdiction conferred on the circuit courts by sec- 
tion 25, Wagner's Statutes, page 951, for the protection of his 
mill and dam against interference by, other dams subsequently 
erected. Ib. 


Ir the completion of a mill and dam be delayed more than three 
years after’ the entering of an order of court authorizing their 
erection, the proprietor will, under section 25, Wagner’s Statutes, 
951, be debarred of any right of action against one subsequently 
erecting adam below him, for backing up the water and thereby 
interfering with the operation of his mill. Jb. 


MINES. 


A MINING LEASE. An instrument which purports, in considera- 
tion of a fixed annual rental, to lease and convey for a term of vears 
all the coal on or under certain described land, is a mining lease, 
and authorizes the lessee to take out all the coal he can mine on the 
premises during the term. It is not an absolute grant of all the 
coal in the land. Austin v. The Huntsville Coal & Mining Company, 
535. 
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——. Mere acceptance of a coal mining lease, without entry 
made or possession taken of either the land or the coal, vests in the 
lessee no property in the coal. Jb. 


TRESPASS BY MINING: LEASE. It is no defense to an action for 
mining and taking coal from under plaintiff’s land, that the defend- 
ant has made payment for the coal toa person who hada mining 
lease upon the land, but had never entered nor done any work under 
the lease. Tb. 


OUTSTANDING LEASE, WHEN NO DEFENSE IN TRESPASS. An action 
will lie for an injury to the possession of land, notwithstanding 
there is outstanding an unexpired lease granted by the plaintiff, in 
the action, provided there is no one in possession under the lease. 


——. Under the same circumstances an action will lie for in- 
jury to the freehold caused by mining. Jb. 


JUDGMENT: LEASE. Mere recovery of a judgment for rents due 
upon a mining lease of coal lands does not vest in the lessee the 
property in the coal; and this istrue whether the judgment be sat- 


istied or not. Jd. 


MEASURE OF DAMAGES: TORT. In an action for wrongfully mining 
and taking coal, if it appears that the defendant’s act was not will- 
ful or grossly negligent, the true measure of damages for the coal 
taken is its value at the mouth of the shaft, less the cost of severing 
it from the freehold and delivering it at the mouth. Jb. 


MISSOURI STATE LOTTERY. 


See Lorrery. 


MISTAKE. 


RELIEF IN EQUITY AGAINST MISTAKE OF LAW, WHEN GRANTED. Mere 
ignorance of the law on the part of a party to a contract will not 
authorize a court of equity to set aside the contract. There must 
be something more. The attending circumstances must be such as 
to excite suspicion of fraud, imposition, misrepresentation or undue 
influence on one side, and imbecility, credulity or blind confidence 
on the other. Upon this principle, where it appeared that defend- 
ant had believed himself not legally bound to pay plaintiff’s claim, 
but plaintiff’s attorney had pressed him for payment, insisting that 
he was bound, and had prevailed upon him to execute a note for 
the amount, but it did not appear that he had relied upon the at- 
torney’s opinion, nor what were the considerations which induced 
him to accede to the attorney’s demand, and there was no testimony 
tending to create even a suspicion of fraud, imposition, misrepre- 
sentation or undue influence; Held, that even if plaintiff’s claim 
was originally unfounded, equity would not relieve defendant from 
payment of the note. Dailey v. Jessup, 144. 
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RELIEF AGAINST MISTAKE IN SHERIFF'S SALE: ACTION AGAINST THE DE- 
FENDANT IN THE EXECUTION. The doctrine of caveat emptor does not 
apply to sheriff’s sales where there is a mistake made both by the 
sheriff and the purchaser, in selling a tract of land to which the 
defendant in the execution has no title. In such case since the con- 
sideration for the money paid on the execution has failed, and the 
money has gone to extinguish the defendant’s debt, the purchaser 
may recover it back from him; and it is not essential that the pur- 
chaser shall have made improvements upon the land, (as was the 
vase in McLean v. Martin, 45 Mo. 393;) it is enough if the money 
has passed out of the sheriff’s hands before the mistake is discov- 
ered. Wilchinsky v. Cavender, 192. 


MORTGAGES, 


See Deeps or Trust AND MORTGAGES. 


MUNICIPAL BONDS. 
Sree County Bonps. 


Townsuir Bonps. 


MUNICIPAL CORPORATION, 


CiTy ORDINANCE—WHAT PAPERS CONSTITUTE A CERTAIN ORDINANCE: 
PAROL EVIDENCE. A package of papers, consisting of eight half 
sheets fastened together with ordinary paper fasteners hore on the 
back of the eighth and last sheet the indorsement, ‘‘An ordinance 
for the establishing of the grades of certain streets.” On the face of 
this sheet appeared the title, ‘‘An ordinance to re-establish the 
grades of certain streets,”” the enacting clause, a single section estab- 
lishing the grade of a single street, the approving clause and the 
mayor's signature. The other seven sheets contained what pur- 
ported to be seven sections, one upon each sheet, establishing the 
grades of as many different streets. Atthe bottom of the first sheet 
was a clause purporting to repeal all conflicting ordinances. In 
the record of ordinances, this ordinance appeared in the same form 
as in the original; and the entries on the journal of the proceedings 
of the common council corresponded with the indorsement on 
the back of the eighth half sheet. Held, that this sheet alone 
constituted the ordinance. It was complete and perfect in itself, 
while the others lacked the requisite indicia of authenticity. The 
mere fact of their being attached to the eighth, was not sufficient. 
Held, also, that parol evidence could not be received to show that 
the sheets had been transposed by mistake. Such evidence is inad- 
missible to point out, explain, rectify or supply any omission suffi- 
ciently to authenticate an instrument intended for a city ordinance. 
Keating v. Skiles, 97. 


CONSTITUTIONAL LAW: SPECIAL ASSESSMENTS FOR MUNICIPAL IMPROVE- 
MENTs. The provisions in the constitution of 1875, relating to the 
uniformity and equality of taxation, and the taking of private 
property for public use, were not intended to apply to, and do not 
effect any change in, the law as to the right of municipal corpora- 
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tions to make special assessments for local improvements. Adams 
v. Lindell, 198. 


St. LOUIS SCHEME AND CHARTER: SPECIAL TAX BILLs. A _ special 
tax bill issued under an ordinance approved by the acting mayor 
and city council of St. Louis, on December 29th, 1876, after the city 
council was abolished and the new charter adopted, but before the 
fact was known, is not necessarily void. Jb. 


CAPE GIRARDEAU CITY CHARTER: TAXATION: MERCRANT’S LICENSE. 
The charter of the city of Cape Girardeau authorized the city to 
levy taxes for railroad purposes upon “all property in the city made 
taxable by the general law of the State for State purposes.” The 
3rd section of the General Statute in relation to merchants’ licenses, 
( Wag. Stat., p. 988,) required that all merchants should pay an ad 
valorem tax, equal to that levied upon real estate, on the highest 
amount of goods in their possession, whether owned by them or 
consigned to them for sale, at any time during a certain named pe- 
riod of the year. Held, that this statute imposed an indirect tax on 
property, and nota mere arbitrary charge for the exercise of a priv- 
ilege; and that the foregoing provision of the charter authorized 
the city to impose a similar tax, the amount of which should be 
ascertained in the same way. The City of Cape Girardeau v. Riley, 
220. 


MUNICIPAL ORDINANCES MUST CONFORM TO CHARTER AND BE REASONA- 
BLE. The ordinances of municipal corporations are subject to revis- 
ion by the courts, and though large discretion is allowed, yet when 
an ordinance is found not to be in conformity to charter, or not 
reasonably incident to powers conceded in the charter, it will be 
held void. Jb. 


——: CASE ADJUDGED: TAXATION OF ATTORNEY'S FEES AS COSTS. 
A city ordinance provided that delinquent city taxes should bear 
interest at the rate of two per cent per month until paid, and if not 
paid by a day named, that fifty per cent should be added as a pen- 
alty, and if suit should be brought and judgment should be recov- 
ered by the city, that there should be taxed as costs against the 
defendant a fee of 325 for the city’s attorney, and in case of appeal 
to the Supreme Court, a further fee of 550; and these fees were to 
be so taxed whether the defendant’s defense was bona fide or frivo- 
lous. It appearing in the present case that the defense was bona fide, 
Held, that the provision of the ordinance in relation to attorney’s 
fees was unreasonable and unnecessary to carrying out the charter, 
and the fees should not be allowed. Jb. 


TOWNSHIP ORGANIZATION: DUTY OF TOWNSHIP TRUSTEE. Under 
the township organization law, (Acts 1873, p. 100, 2 2,) the town- 
ship trustee was but the ministerial oflicer of the township board 
of directors, and as such, he was bound to pay any warrant legally 
drawn by the board, if he had funds in his hands for the purpose. 
The State ex rel. Jordon v. Haynes, 377. 





POWER OF TOWNSHIP TO BUILD PUBLIC HALL. The township 
had power under that law to purchase a site and erect upon it a hall 
in which to transact its corporate business. Jb. 
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: THIS POWER VESTED IN THE BOARD. The power of selecting 
asite and erecting a township hall thereon, was vested in the board 
of directors, and not in the citizens of the township assembled en 
masse. Ib. 


10. MUNICIPAL ORDINANCE: WORK ON sTREETS. A town charter au- 
thorized the town to require all male citizens between the ages of 
twenty-one and fifty to work on the streets. An ordinance was 
passed by the council imposing this duty only upon those between 
twenty-one and forty-five. Held, that it was not void because it did 
not include those between forty-five and fifty. The Town of Tipton 
v. Norman, 580. 


11. ———: wuar constitutes. Where the powers conferred upon a 
town are to be exercised by ordinances to be passed by the town 
council, an order or resolution adopted by the council and entered 
on its records, will be, in point of form, a valid exercise of a . 
power. Ib. 


12. ——-: WORK ON STREETS: DELEGATION OF LEGISLATIVE POWER. A town 
charter authorized the town council to require the citizens to work 
on the streets in such manner as the council might prescribe by or- 
dinance, not exceeding ten days in each vear. eld, that it was not 
necessary for the ordinance to fix the precise number of days that 
each man should be required to work; this might be left to the 
overseer of streets, without infringing the rule against the delega- 
tion of legislative power. Jd, 


13. : POWER TO IMPOSE PENALTIES. The power to require 
work to be done upon the streets as by ordinance the council may 
prescribe, implies the power of imposing penalties fora failure to 
work. 6. 





RE-ENACTMENT. If an ordinance be re-enacted, but not re- 
published as required by charter, the original ordinance remains in 
force. Ib. 


li. 





15. Proor or orpINANCES. Books which purport to contain the charter 
and ordinances of a town and are shown to be in the custody of 
the town clerk, will be received in evidence without further at- 
testation. Jb. 


16. CHANGE IN PUBLIC CORPORATION : LIABILITY OF NEW FOR DEBTS OF FOR- 
MER CORPORATION : JUDGMENT. If a public corporation be abolished 
by law, and in its stead several new corporations be created, but no 
provision be made for the payment of existing debts, each of the 
new corporations becomes liable for all of them; and a judgment 
against the original corporation is binding upon the new ones. 
Hughes v. School District No, 29, 643. 


CouUNTY BUILDINGS MAY BE INSURED. See Walker v. Linn County, 650. 


NATIONAL BANKS. 


DEALINGS BEYOND THEIR CORPORATE POWERS: ESTOPPEL. The maker 
of a non-negotiable note discounted with a national bank cannot 
question the right of the bank to recover on it, on the ground that 
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national banks have no right to deal in that kind of paper. First 
National Bank of Trenton v. Gillilan, 77. 


NEGLIGENCE. 


Instruction. When the petition charges negligence as the plaint- 
iff’s ground of action, and there is no question of unskillfulness on 
the part of defendant raised either by the petition or the plaintiff’s 
evidence, the plaintiff is not entitled to an instruction as to the 
effect of unskillfulness on the part of defendant. Beli v. The Han- 
nibal & St. Joseph Railroad Company, 50. 


NEGLIGENCE, WHEN A QUESTION OF FACT, WHEN oF LAW. Where 
the facts are disputed, the question of negligence is eminently one 
for the jury, under the instructions of the court; where they are 
clear and undisputed, it is undoubtedly the province of the court 
to declare the inference from these facts. Jb. 


RAILROAD: SIGNALS AT PUBLIC CROssINGS. The requirement of sec- 
tion 806, Revised Statutes, that the bell shall be rung or the whistle 
sounded at the approach of a railroad train to the crossing of a pub- 
lic highway, is for the benefit of persons on the highway at or ap- 
proaching the crossing; failure to comply with the statute will 
furnish no ground of complaint to a person injured on the track at 
a distance from the highway. 

The statute does not require that these warnings shall be con- 
tinued until the train has passed the crossing, but only until the 
engine has passed. 





: MAN ON THE TRACK: ENGINEER'S DUTY. An engineer in 
charge of a moving train has a right to assume that persons past the 
age of childhood will heed the usual alarm signals. If after giving 
such signals without effect, he uses such means as in his judgment 
are, in the emergency, most sdvisable to prevent collision with a 
person standing on the track, he is not chargeable with negligence, 
and the company cannot be held liable for the consequences of a 
collision, although he failed to use other means which were at hand, 
provided he is competent and experienced in his business. 

In this instance the engineer applied the air brakes to the train, 
but did not attempt to reverse the engine. Jb. 





NEGLIGENCE: CONTRIBUTORY NEGLIGENCE. The mere fact 
that a train was moving at a dangerous rate of speed, will not make 
the company liable for injuries to a person run over by the engine, 
if he was himself guilty of contributory negligence. Jb. 


NEGLIGENCE : EFFECT OF PLAINTIFF'S YOUTH ON THE RULE OF LIABILITY. 
The youth of a person injured on a railroad train may excuse him 
from concurring negligence, but it cannot supply the place of negli- 
gence on the part of the company, or extend the liability of the 
company for tortious acts of its servants. Sherman v. The Hannibal 
& St. Joseph Railroad Company, 62. 


NEGLIGENCE IN CROSSING RAILROAD TRACK. The plaintiff, a deaf 
man, being about to cross a railroad track, in a buggy, saw the 
smoke of what he took to be a moving train east of him. He 
crossed, drove eastward a distance of 250 feet along a road which 
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ran parallel with the railroad and within a few feet of it, turned and 
drove back the same way he had come, attempting to recross the track 
at the same place. He never looked to the east to ascertain the di- 
rection in which the train was moving, but assumed that it was 
moving away from him. The view to the east was unobstructed for 
more than halfa mile. When in the act of recrossing the track, he 
was looking back over his shoulder to the southward. In this posi- 
tion he was struck and injured by the train coming from the east. 
Held, that the accident was the result of his own negligence, and 
the railroad company was, therefore, notliable. Held, also, that his 
deafness was no excuse. It should rather have added a spur to his 
vigilance, and prompted him to employ his other faculties so as to 
compensate, as far as possible, for the lacking one. Held, also, that 
although plaintiff was in full view of those operating the train for a 
long distance, yet they were not chargeable with negligence owing 
to the fact that the road forked just at the crossing, and they could 
not anticipate that plaintiff intended to take that branch which 
crossed the track. Held, also, that under the circumstances it was 
immaterial whether the proper signals for the crossing were given 
ornot. Purl v. The St. Louis, Kansas City & Northern Railway Com- 
pany, 160. 


RAILROAD: ACTION UNDER THE DOUBLE DAMAGE ACT: NEGLIGENCE 
The owner of cattle killed at a public crossing of a railroad through 
the negligence of the company’s servants, cannot recover in an ac- 
tion based on the 43rd section of the railroad law ; an instruction 
submitting the question of negligence in case the jury should find 
that the killing occurred at such a crossing is, therefore, properly 
refused, even when asked by the defendant. Sullivan v. The Han- 
nibal & St. Joseph Railroad Company, 195. 


PLEADING NEGLIGENCE. Whatever is the real ground of complaint 
ought to be distinctly stated in the petition. Hence, in an action 
against a railroad company to recover for injuries alleged to have 
bgen sustained through the company’s negligence, if the negligence 
consisted in having a defective sand-box on the engine and in keep- 
ing a defective frog in the track, the petition should not charge neg- 
ligence in running the cars. (Following Waldhier v. Railroad Co., 
71 Mo. 514.) Edens v. The Hannibal v. St. Joseph Railroad Company, 


212. 


NEGLIGENCE: CONTRIBUTORY NEGLIGENCE: A CASE FOR THE JURY. 
Plaintiff went to defendant’s railway station for the purpose of 
helping to carry a trunk fora friend, who was about to take passage 
on one of defendant’s trains. Having bought a ticket, plaintiff and 
his friend took the trunk toa platform pointed out by the ticket 
agent. There was at that time no train in sight, but one was due 
and expected to arrive at any moment. The view of the track was 
unobstructed as far as a bridge about 400 yards distant in the direc- 
tion from which the train wasto come. Plaintiff and his friend, car- 
rying the trunk between them, were walking in the other direction, 
along the platform when plaintiff was suddenly struck from behind 
and severely injured by the bumper of the engine drawing the ex- 
pected train. The bumper projected eighteen inches over the plat- 
form, which was from five to eight feet wide. There were a number 
of other persons on the platform. The testimony was conflicting as 
to whether a bell was rung or whistle sounded after the train passed 
through the bridge ; but it tended to show that the grade from the 
bridge to the platform was an up-grade; that the engine was being 
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run at an unusual rate of speed; that the engineer, after crossing 
the bridge, saw the persons on the platform; that he saw plaintiff 
before he was struck, sounded the alarm whistle and reversed the 
engine, but the brakes were not put down; that after being struck, 
plaintiff was carried about eight feet, when the engine stopped. 
Held, that on this testimony the trial court was warranted in sub- 
mitting to the jury the question whether plaintiff was injured by 
his own fault or that of defendant. Langan v. The St. Louis, Iron 
Mountain & Southern Railway Company, 392. 


——. Negligence is not imputable to a person for failing tu look 
out for danger when under the surrounding circumstances he had 
no reason to suspect any. Jb. 


PLEADING NEGLIGENCE: FAILURE OF PROOF: VARIANCE: RAILROAD. 
Where the petition alleges a specific act of negligence as the ground 
of plaintiff’s action, there can be no recovery for any other act. 
Thus where the specific negligence alleged was the failure of a rail- 
road company to stop its train at plaintiff’s station long enough 
for him to alight; Held, that he could not recover upon proof that 
the injuries for which he sued were sustained by reason of the com- 
pany’s failure to keep the platform lighted. Wadldhier v. The Hanni- 
bal & St. Joseph R. R. Co., 71 Mo. 514. 

But, per Norton, J., dissenting: In order to avail himself of this 
sehociile, the defendant must pursue one of three courses at the 
trial: lst, Object to the introduction of evidence when offered; 
or, 2nd, Ask an instruction excluding it from the consideration of 
the jury; or, 3rd, File an affidavit stating that he is surprised by 
its introduction, and wherein. Price v. The St. Louis, Kansas City & 
Northern Railway Company, 414. 


RAILROAD? PASSENGER ALIGHTING FROM MOVING TRAIN. Whether 
a railroad company which fails to bring its train to a full stop at a 
station, shall be held liable in damages for injuries sustained by 
a passenger in attempting to get off, depends upon whether under all 
the circumstances it was prudent for him to make the attempt. 
1b. 


CoNTRIBUTORY NEGLIGENCE. Though the plaintiff was guilty of 
negligence contributing to his injury, yet the defendant will be 
liable if, after becoming aware of plaintiff’s danger, he could have 
prevented the injury by the use of ordinary care, skill and caution, 
and failed todo so. An instruction to this effect should not, however, 
be given in a case where the injury occurred simultaneously with 
the appearance of the danger. Jb. 


RAILROAD: DANGEROUS CROSSING : EMPLOYMENT OF FLAGMAN : NEGLI- 
GENCE. Railroad companies are not bound to station flagmen at the 
crossing of public highways, no matter how dangerous. If the bell 
is rung, or the whistle sounded, as the train approaches the crossing, 
in compliance with section 806, Revised Statutes, a company fulfills 
its whole duty, except, perhaps, in a case where the crossing is of 
such a character that the employment of a flagman is one of the 
common and usual means of warning adopted by prudent railroad 
companies. In such case the omission to employ one might be neg- 
ligence. Welsch v. The Hannibal & St. Joseph Railroad Company, 451. 
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NEGOTIABLE PAPER. 


See Promissory Nores. 


NOTICE. 


1, POSSESSION OF LAND, AS NOTICE OF OCCUPANT’S CLAIM OF TITLE. 
One who has knowledge of the fact that land is in the actual pos- 
session of another, is thereby put upon inquiry as to the rights of 
the occupant, and if he purchases, will be held to take with notice 
of those rights. Martin v. Jones, 23. 


2. KNOWLEDGE OF ATTORNEY AS AFFECTING HIS CLIENT. Knowledge ac- 
quired by an attorney while acting for one client, will not affect 
another client for whom he is acting at the same time, in a different 
case, Ford v. French, 250. 


NOTICE OF PRIOR LIEN, See Wright v. Bircher, 179. 


OF PRIOR PAROL LICENSE. See Masterson vy. The West End Nar- 
row Gauge Railroad Company, 342. 





Novice To PRODUCE PAPERS. See Cross vy. Williams, 577. 


» NUISANCE. 


1, PRIVATE NUISANCE: DAMAGES. Where the owner knowingly per- 
mits a brothel to be established and maintained in his house, which 
adjoins a tenement of another, by reason of which the latter’s ten- 
ants leave, and his property is depreciated in value, the former is 
liable to the latter for the special damage thereby caused him, over 
and above the wrong and injury done to the general public. Givens 
v. Van Studdiford, 129. 


2. : MEASURE OF DAMAGES. In such a case the measure of dam- 
ages is the difference in the selling value of the property and the 
loss of rent occasioned by such nuisance. Jb. 





: EVIDENCE OF DAMAGE. In ascertaining these facts, 
all circumstances that would show a depreciation in value should 
be considered, and the damage recovered must be the actual depre- 
ciation shown to be caused by the existence of the nuisance. Ib. 





4. : . Where it is shown that, after defendant’s house 
was occupied as a brothel, other houses of the same character were 
opened in the same neighborhood, so that the damage caused by 
others cannot be separated from that caused by defendant, he will 
be liable for all such damage, if the natural and probable conse- 
quence of his illegal act was to cause the injury complained of. Jb. 





MILL DAM, WHEN A NuIsANcE. See Hoffman v. Vaughan, 4665. 


FLOODING LAND BY CONSTRUCTION OF RAILROAD. See Munkres v. The 
Kansas City, St. Joseph & Council Bluffs Railroad Company, 514. 
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NUNC PRO TUNC ENTRIES. 


Ix the absence of anything to show that an order or judgment as 
made by the court was different from that actually entered, no cor- 
rection can be made in the latter by a nunc pro tunc entry at a sub- 
sequent term. A mere erroneous judgment cannot be thus cor- 
rected. Fetters v. Baird, 289. 


Nunc PRO TuNC oRDERS. If there is a discrepancy between the 
judgment of the probate court allowing a demand against the 
estate of a decedent and the entries made by the clerk on the back 
of the demand and in the book of abstracts of allowances, the latter 
may, by a nunc pro tunc order, be made to conform to the judgment. 
Ritchey v. Withers, 556. 


NUNC PRO TUNC ORDERS: CORPORATION. A judgment against a cor- 
poration cannot be corrected nunc pro tunc by striking out the name 
under which the defendant was sued and served with process, and 
substituting another name. Brown v. The Terre Haute & Indianapo- 
lis Railroad Company, 567. 


OFFICE. 


BRIBERY OF THE PUBLIC BY CANDIDATE. It is unlawful for a candidate 
for public office to make offers to the voters to perform the duties of 
the office, if elected, for less than the legal fees. An election secured 
by means of such offers is void. The State ex rel. Attorney General v. 
Collier, 13 


De FACTO OFFICER: CONTRACT: ELECTION. The rule as to the vali- 
dation of the acts of de facto officers is one of policy, and may be 
applied, not only where there is no de jure officer, but where the 
legal office itself no longer exists. Where the person claiming 
to hold the office is not a mere usurper, but, owing to a mis- 
take of fact, held under a perfect color of right, which justified men 
in concluding that he was a legal officer holding a legai office, and 
where the fact that the office was abolished remained, fora long 
time, unknown, owing to a false announcement of election returns, 
his acts as such officer, done after the abolition of the office and be- 
fore the fact was known, may be validated for the purpose of sup- 
porting contracts made with him where money and labor have been 
expended on the faith of his authority to act and contract as such 
officer. Adams v. Lindell, 198. 


CITY COLLECTOR: TWO INCUMBENTS IN ONE TERM: COMPUTATION OF 
Frees. A city ordinance of St. Louis provided that the city collector 
should receive for his services two and one-half per cent on all 
moneys collected, until the amount collected should reach $300,000 ; 
three per cent on an additional $100,000, and five per cent on all 
other sums collected in each fiscal year, over said amounts. There 
having been two successive incumbents of the office of city collector 
during one fiscal year; Held, that in determining the rate at which 
the commissions of the latter incumbent were to be computed, the 
collections made by his predecessor should be taken into account. 
Lemoine v. The City of St. Louis, 404. 


DURATION OF LIABILITY OF SURETIES ON AN OFFICIAL BOND. The sure- 
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ties on the bond of an officer, who by law holds until his successor 
is elected and qualified, remain liable so long as he continues to hold 
the office, though that be beyond the term for which he was elected. 
Long v. Seay, 648. 


SURETIES IN CASHIER'S BOND, NOT LIABLE AFTER HIS RE-ELECTION. See 


The Savings Bank of Hannibal vy. Hunt, 597. 


PARENT AND CHILD. 


CONVEYANCE BY CHILD TO PARENT: UNDUE INFLUENCE: BURDEN OF 


proor. A voluntary conveyance by a child to its parent while still 
under the parental control, is presumptively void. The burden is 
upon the parent to show, in the clearest and most satisfactory man- 
ner, that it is in every particular worthy of receiving the sanction of 
a court of equity. A voluntary conveyance made by a daughter to 
her father before marriage was in this case assailed by her and her 
husband as having been obtained through undue influence. She 
testified that her father used no improper or undue influence of any 
nature to induce her to sign the deed ; that he never even spoke to 
her on the subject until after the deed was prepared and she was 
about to execute it; that her brother, who joined in the deed, con- 
veying his equal interest in the same property, first suggested the 
propriety of the step. and that she readily assented. She was at 
the time three years and three months past her majority. She was, 
however, living in her father’s house. The deed conveyed an estate 
for her father’s life in all the property she had. It was executed 
whea she was on the eve of marriage, improvidently, without time 
or opportunity for proper reflection, and without any independent 
advice. Held, that it must be set aside. Miller v. Simonds, 669. 


AGREEMENT BETWEEN FATHER AND SON FOR CONVEYANCE IN CONSIDERA- 


3. 


» 
we 


TION OF SERVICE AND SUPPORT. See Hiatt v. Williams, 214. 


PARTIES. 


DEFECT OF PARTIES: PRACTICE! AMENDMENT. A suit should not be 
dismissed for defect of parties. Section 3568, Revised Statutes, 
makes it the duty of the court when such defect is ascertained to 
exist, to order the necessary parties to be brought in either by an 
amendment of the petition, or by a supplemental petition and new 
summons. Butler v. Lawson, 227. 


: PLEADING. The objection of defect of parties can 
be taken by demurrer or answer only, (R. 8., 2 3519,) not by motion 
to dismiss. Jb. 





PARTIES: TRUSTS: PRACTICE: ADMINISTRATION. Where a misap- 
propriated trust fund consists in part of personal property, both the 
administrator and the heirs of a deceased beneficiary are necessary 
and proper parties to an action to recover it. Jb. 


: : Where a misappropriated trust fund con- 
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sists in part of real and in part of personal property, the heirs and 
the legal representatives of all the beneficiaries may sue jointly to 
recover the whole in one action. Jb. 


ASSIGNMENT OF CAUSE OF ACTION PENDING SUIT: PROPER PARTY 
PLAINTIFF. The plaintiff does not, by assigning his cause of action 
between the filing of the petition and the issuing of the summons, 
lose his right of recovery. The court, however, may properly per- 
mit the assignee to be substituted as plaintiff in the action. Spur- 
lock v. Sproule, 503. 


MISJOINDER OF PARTIES: REMEDY OF JOINT OWNERS. Where prop- 
erty, against which proceedings to condemn for public use have 
been instituted and afterward abandoned, belonged to A & B, co- 
tenants, who in resisting the proceedings employed different coun- 
sel, who severally attended to the management of the case; Held, 
that it was error to permit them to sue jointly to recover damages 
for counsel fees. Leisser. The St. Louis & Iron Mountain Railroad 
Company, 561. 


CoNTRACT, IN FORM JOINT, WHEN SEVERAL: PARTY TO SUIT: COVE- 
NANT OF INDEMNITY. Where a contract with two or more persons, 
though in form joint, is founded upon a separate consideration 
moving from eaci:, and there is nothing to exclude the inference 
that it was intended to be several, it will be so construed, and any 
one of the parties may maintain an action on it for a breach affect- 
ing himseif only. Thus, where one of the sureties in an official 
bond covenanted to indemnify his co-sureties against liability on 
the bond, and one of the latter was compelled to pay part of a de- 
faleation of the principal; Held, that he could sue alone upon the 
covenant. Cross v. Williams, 577 


REORGANIZATION OF SCHOOL “ISTRICTS : LIABILITY OF NEW FOR DEBTS 
OF FORMER: JUDGMENT. If a public corporation be abolished by 
law, and in its stead several new corporations be created, but no 
provision be made for the payment of existing debts, each of the 
new corporations becomes liable for all of them; and a judgment 
against the original corporation is binding upon the new ones. 
Hughes v. School District No. 29, 643. 


PARTITION. 


SALE AFTER EXPIRATION OF ORDER OF SALE 18 vorp.. An order of 
sale in partition expires with the term at which the sale is re- 
quired to be made, and if for want of bidders, no sale takes place 
at that term, a renewal of the order must be procured before any 
further steps can be taken. A sale at a subsequent term without 
such renewal is void. Hughes v. Hughes, 136. 


PARTITION CONSTITUTES NO ESTOPPEL IN FAVOR OF STRANGERS. Where 
there are conflicting surveys of an ancient lot now divided into 
several parcels, and the parties claiming one of the parcels enter into 
a partition of it — themselves according to the metes and 
bounds fixed by one of the surveys, this will not be such an ac- 
ceptance of that survey as will conclude these parties from asserting 
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the correctness of the other in an action between them and a stran- 
ger to the deed, involving title to one of the other parcels. Glas- 
gow v. Baker, 441. 


Parrition. The purchaser of leased land sold under a decree in 
partition, is entitled to the unpaid rents accruing from the day of 
sale. Stevenson v. Hancock, 612. 


PARTITION: JUDGMENT. The rights of a stranger purchasing ata 
sale undera decree in partition, cannot be affected by recitals in the 
decree as to the rights and liabilities of the parties thereto among 
—— Such recitals are, therefore, no evidence against him. 

) 


. 


PARTNERSHIP. 


SETTLEMENT OF PARTNERSHIP ACCOUNTS: PRACTICE. When a part- 
nership is created for a joint undertaking, each partner to collect 
certain proceeds, and the entire receipts to be shared upon a basis 
fixed in the agreement, any claim preferred by one against the 
other for a share of proceeds unfairly withheld, is the proper sub- 
ject for the taking of an account, to ascertain the various items of 
receipt and disbursement by either partner, to compare them to- 
gether, and strike the proper balance. But if the parties themselves 
have cast up the items, and agreed upon the state of the account 
and the resulting balance either way, there is no further account to 
be taken, unless upon a suggestion of fraud, mistake or omission, 
operating to falsify their conclusion ; and the court cannot interfere 
with the result thus settled by the parties. Silver v. The St. Louis 
Tron Mountain & Southern Railway Company, 194. wal 


«< 


PARTNERSHIP: JOINT TRANSACTION: PLEADING: EQUITY : REFERENCE: 
JURY TRIAL. Plaintiffs and defendant being both common carriers 
and owning connecting lines, made an agreement in relation to the 
transportation of two cargoes of goods over their lines, estimated 
the amount of freights to be collected by each and the profits to be 
realized on the whole transaction and struck a balance. Plaintiffs 
then paid defendant in advance what it was estimated would come 
into their hands by way of collection in excess of their share of the 
profits. One of the cargoes was subsequently destroyed, in conse- 
quence of which part of the estimated protits were never realized. 
Plaintiffs claiming that the enterprise was a partnership transaction, 
then sued to recover the amount of their advance and their share of 
the profits actually realized. The petition also contained a prayer for 
an accounting. The answer did not dispute the correctness of the 
several items which entered into the settlement or the accuracy of 
the balance ascertained, but denied the partnership and averred 
that defendant’s share in the undertaking consisted in the render- 
ing of services to plaintiffs, and that the money paid defendant was 
paid for such services. Held, that the issues joined were properly 
triable by a jury, and that the case was not one for reference or tria- 
ble by the court. Plaintiffs’ demands were of such a nature that 
they could have been recovered at common law under the counts 
for money had and received and account stated ; and the prayer for 
an accounting did not change their nature. Jb. 
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Ir two parties enter into a joint undertaking, and one of them 
fails to perform his part of the work, the expense of having it done 
by another is chargeable to him and not to his partner. Stegman v. 
Berryhill, 307. 


PASSENGER. 


Sere RAILRoADs. 


PATENT. 


EXEMPLIFIED COPY AS EVIDENCE. An exemplification of the record 


of a patent from the United States showing that the patent was 
signed by the President, by his initials, and countersigned by the 
Commissioner of the General Land Office, by his initials, is admis- 
sible in evidence as a copy of the patent. Briggs v. Holmstrong, 337. 


PAYMENT. 


PROMISSORY NOTE: EFFECT OF A STRANGER TAKING UP A NoTE. If one 


not a party to nor liable upon a note takes it up with his own money, 
the transaction will be deemed a purchase, and not a payment, if 
such was the intention of the parties; and this is the rule, what- 
ever may have been the mode adopted of accomplishing the result. 

In this case one H., who had assumed to pay certain notes secured 
by a deed of trust on real estate, in order to prevent a foreclosure, 
procured a bank to take up the notes. The arrangement was that 
the bank should take the note of one B. with the real estate notes 
as collateral security. B. accordingly executed his note and sent it 
to the bank. The holder of the real estate notes also sent them to the 
bank accompanied by a draft on H. for the amount due upon them. 
The bank paid the amount, and took the notes; Held, that the 
transaction amounted toa purchase and not toa payment. Swope 
v. Leffingwell, 348. 


PHYSICIANS. 


See Druaaists. 


PLEADING. 


PETITION, WHEN DEMURRABLE: STATUTE OF LIMITATIONS: TENANCY BY 
courtesy. If itis impossible to determine from the allegations of 
the petition whether or not the plaintiff bas a cause of action, a 
demurrer will lie. 

Hence, where an action was brought to set aside a deed executed 
twenty-six years before, and the petition showed that plaintiff’s 
mother, through whom she claimed title, was a minor at the date of 
execution of the deed, and married and died a minor, leaving 
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plaintiff her only heir, but failed to show whether plaintiff’s father 
survived her mother or not; Held, that if the father was still living 
he was tenant by courtesy, and plaintiff could not maintain her ac- 
tion. If he died before the mother, the action was barred by limi- 
tation. If he survived her, but was dead when the action was 
brought, it was not necessarily barred. For want of a proper alle- 
gation as to survivorship, therefore, the petition was demurrable. 
Embree v. Patrick, 173. 


PLEADING NEGLIGENCE. Whatever is the real ground of complaint 
ought to be distinctly stated in the petition. Hence, in an action 
against a railroad company to recover for injuries alleged to have 
been sustained through the company’s negligence, if the negligence 
consisted in having a defective sand-box on the engine and in keep- 
ing a defective frog in the track, the petition should not charge neg- 
ligence in running the cars. Edens v. The Hannibal & St. Joseph 


Railroad Company, 212. 


A motion to dismiss on the ground that the petition does not 
state facts sufficient to constitute a cause of action, like a general 
demurrer, is deemed to confess the truth of the allegations and deny 
only their legal sufficiency. Butler v. Lawson, 227. 


NEGLIGENCE: PLEADING: FAILURE OF PROOF: VARIANCE: RAILROAD. 
Where the plaintiff alleges a specific act of negligence as the ground 
of plaintiff's action, there can be no recovery for any other act. 
Thus where the specific negligence alleged was the failure of a rail- 
road company to stop its train at plaintiff’s station long enough for 
him to alight; Held, that he could not recover upon proof that the 
injuries for which he sued were sustained by reason of the com- 
pany’s failure to keep the platform lighted. 

But, per Norton, J.,dissenting: In order to avail himself of this 
principle, the defendant must pursue one of three courses at the 
trial: Ist, Object to the introduction of evidence when offered ; 
or, 2nd, Ask an instruction excluding it from the consideration of 
the jury; or 3rd, File an affidavit stating that he is surprised by 
its introduction, and wherein. Price v. The St. Louis, Kansas City & 
Northern Railway Company, 414. 


PRAYER FOR RELIEF. If the answer contains a prayer for general 
relief, the court may give any relief consistent with the case made 
by the answer. Snider v. Coleman, 5t8. 


GENERAL ISSUE IN EJECTMENT! ESCROW: DEED OF TRUST. Under the 
general issue in ejectment, the defendant may show that a deed of 
trust under which plaintiff claims was delivered as an escrow and 
not absolutely, and that the sale thereunder was made at the wrong 
place. Neither of these is an equitable defense, requiring to be 
specially pleaded. Goj’ v. Roberts, 570. 


PLEADING: contTRAcT. In declaring upon a contract it is only nec- 
essary to state so much of it as relates to the point of which com- 
plaint is made; beyond that it is useless to go. But the omission 
of any part of the contract which materially qualifies and alters the 
legal nature of the promise which is alleged to have been broken, 
will be fatal. Moore v. Mountcastle, 605. 
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CONTRACT: MEASURE OF DAMAGES: PLEADING. In an action for 
breach of contract to come from Tennessee to Missouri to work on 
defendant’s farm, plaintiff may recover for loss of time and the 
actual expense incurred in coming, without any specific allegation 
of such damages in his petition. Jb. 


Jeoraits. Omission to state directly in a petition in replevin that 
the property in controversy is in the possession of defendant, will 
be deemed cured, atleast after verdict, if there is an averment that 
the defendant wrongfully detains it. So, also, if the answer con- 
fesses the fact, though only by implication. Garth v. Caldwell, 622. 


Omission to state a material fact will be obviated if the pleading 
of the opposite party puts the matter in issue. Jb. 


PLEADING, CRIMINAL. 


AVERMENT OF AGENCY IN INDICTMENT FOR EMBEZZLEMENT. See The State 


v. Dodson, 283. 


AN INDICTMENT FOR RAPE, HELD SUFFICIENT. See The State vy. Hatfield, 


518. 


AN INDICTMENT FOR OBSTRUCTING A HIGHWAY, HELD SUFFICIENT. See The 


State v. Risley, 609. 


PLEDGE. 


PLEDGE OF STOCK: PLEDGEE’S LIABILITY. Section 9, page 301, Wag- 


ner’s Statutes, in relation to railroad companies, provides that 
“no person holding stock in any such company ° as 
collateral security, shall be personally subject to any liability asa 
stockholder of such company; but the person pledging such stock 
shall be considered as holding the same, and shall be liable as a 
stockholder accordingly.” Held, that this section has no application 
to stock which has not been issued in the usual course of business, 
and, therefore, does not exempt from liability a person holding as 
collateral security unsubscribed stock issued to him by the company. 
Norton, J., dissenting. Griswold v. Seligman, 110. 


POLICE. 


TRESPASSES BY THE POLICE. See The State ex re/. The Attorney General 


v. France, 41. 


PRACTICE. 


INJUNCTION, IMMATERIAL IRREGULARITY IN. It is no objection to 
the validity of a decree for a perpetual injunction made upona 
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final hearing in the circuit court, that a temporary injunction has 
at the beginning of the case been issued by the clerk of the circuit 
court in pursuance of an order of the probate court, it appearing 
that the latter court had jurisdiction to grant temporary injunc- 
tions. Martin v. Jones, 23. 


Practice. This court cannot review the action of the trial court 
in striking out part of defendant’s answer, unless the record shows 
that objection was made and exceptions saved at the proper time, 
and there is something in the record to identify the part stricken 
out. Ib. 


AMENDMENT. On the trial in the circuit court of a case appealed 
from the probate court plaintiff asked, but the court refused, leave 
to file an amended statement of his cause of action. The proposed 
amendment did not change the cause of action, but simply con- 
sisted of credits, whereby plaintiff’s demand would be reduced, but 
the plea of the statute of limitations would be avoided. The ap- 
plication was accompanied by plaintiff’s affidavit showing why he 
had failed to give these credits before. Held, that the application 
should have been granted. Amendments are favored in further- 
ance of justice. Goddard v. Williamson’s Administrator, 131. 


PARTNERSHIP: JOINT TRANSACTION! PLEADING: EQUITY : REFERENCE: 
JuRY TRIAL. Plaintiffs and defendant being both common earriers 
and owning connecting lines, made an agreement in relation to the 
transportation of two cargoes of goods over their lines, estimated 
the amount of freights to be collected by each and the profits to be 
realized on the whole transaction and struck a balance. Plaintiffs 
then paid defendant in advance what it was estimated would come 
into their hands by way of collection in excess of their share of the 
profits. One of the cargoes was subsequently destroyed, in conse- 
quence of which part of the estimated profits were never realized. 
Plaintiffs claiming that the enterprise was a partnership transaction, 
then sued to recover the amount of their advance and their share of 
the profits actually realized. The petition also contained a prayer for 
an accounting. The answer did not dispute the correctness of the 
several items which entered into the settlement or the accuracy of 
the balance ascertained, but denied the partnership and averred 
that defendant’s share in the undertaking consisted in the render- 
ing of services to plaintiffs, and that the money paid defendant was 
paid for such services. Held, that the issues joined were properly 
triable by a jury, and that the case was not one for reference or tria- 
ble by the court. Plaintiffs’ demands were of such a nature that 
they could have been recovéred at common law under the counts 
for money had and received and account stated ; and the prayer for 
an accounting did not change their nature. Silver v. The St. Louis, 
Tron Mountain & Southern Railway Company, 194. 


Ir the reply fails to deny allegations of the answer, which, if true, 
are sufficient to defeat the action, defendant should avail himself 
of the omission in proper time. It will be too late after verdict and 
judgment. The St. Joseph Fire & Marine Insurance Company v. Har- 
lan, 202. 


Rereree’s REPORT. A second report made by a referee after the 
first has been disapproved and the case has been re-referred to him, 
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cannot be treated as an amendment of the first. Johnson v. Lony, 
210. 


MISCONDUCT OF JUDGE OF TRIAL court. The court disapproves 
the language in which the circuit judge urged the jury in this case 
to agree upon a verdict, as being manifestly prejudicial to the de- 
fendant. Edens v. The Hannibal & St. Joseph Railroad Company, 212. 


MOTION FOR REHEARING, WHEN UNNECESSARY. A motion for re- 
hearing is not necessary to enable the Supreme Court to review the 
action of the trial court in sustaining a motion to exclude the 
plaintiff’s evidence and dismiss the suit on the ground that the pe- 
tition does not state facts sufficient to constitute a cause of action. 
Butler v. Lawson, 227. 


DEFECT OF PARTIES: PRACTICE! AMENDMENT. A suit should not be 
dismissed for defect of parties. Section 3568, Revised Statutes, 
makes it the duty of the court when such defect is ascertained to 
exist, to order the necessary parties to be brought in either by an 
amendment of the petition, or by a supplemental petition and new 
summons. Ib. 


: : PLEADING. The objection of defect of parties can 
be taken by demurrer or answer only, (R. S., 2 3519,) not by motion 
to dismiss. 





SERVICE OF PETITION FOR REVIEW OF JUDGMENT BY DEFAULT ON PUB- 
LICATION : ATTACHMENT. A petition for review of a judgment in 
attachment rendered by a justice of the peace upon publication of 
notice without service of summons or appearance of defendant to 
the action, must be served upon the plaintiff in person. Service 
upon his attorney will not be sufficient. R. S., 22 457, 458. Allen 
v. The Singer Manufacturing Company, 326. 


SERVICE BY LEAVING AT USUAL PLACE OF ABODE. A return which 
shows that the process was served by being left ‘‘at the Hardin 
House, * ® the usual place of abode of the within name:l 
H. B. A., prior to the time he left this State, and became a non- 
resident,” is not sufficient under a statute which authorizes service 
by leaving the writ at the usual place of abode. Jb. 


Nunc pro Tunc ENTRIES. In the absence of anything to show that 
an order or judgment as made by the court was different from that 
actually entered, no correction can be made in the latter by a nunc 
pro tunc entry ata — ent term. A mere erroneous judgment 
cannot be thus corrected. Fetters v. Baird, 389. 


AFFIDAVIT FOR APPEAL SWORN TO BY AGENT. An affidavit for ap- 

al made by one nota party to the suit, need not show upon its 
ace that the affiant is the appellant’s agent. If this fact appears 
by a deposition read in the case it will be sufficient. Melcher v. 


Scruggs, 406 


Devautt. If one of several defendants makes no answer, either 
the suit should be dismissed as to him, or a judgment should be 
entered by default. Jb. 
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EvipeNce: rnstruction. The fact that evidence irrelevant to the 
issue as made by the pleadings is admitted without objection, does 
not authorize the court to instruct the jury that they may find a 
verdict upon that evidence. Price v. The St. Louis, Kansas City & 
Northern Railway Company, 414. 


Variance. If there be a discrepancy between a note offered in 
evidence and the one declared on in the petition, and defendants are 
misled thereby, they should take advantage of the variance by affi- 
davit as provided by Wagner’s Statutes, page 1033, 2 1. Ferris v. 
Thaw, 446. 


ASSIGNMENT OF CAUSE OF ACTION PENDING SUIT: PROPER PARTY 
pLaintirr. The plaintiff does not, by assigning his cause of action 
between the filing of the petition and the issuing of the summons, 
lose his right of recovery. The court, however, may properly per- 
mit the assignee to be substituted as plaintiff in the action. Spur- 
lock v. Sproule, 503. 


ATTACHMENT FOR WITNESSES. A court commits no error in refusin 

to issue an attachment for witnesses, where it appears that if issue 

it could not be served during the term, nor in refusing to await ser- 
vice of an attachment when the witness is too sick to be brought 
into court, nor where, by consent of opposing counsel, a statement 
of what the witness, if present, would swear to is read to the jury 
as histestimony. The State v. Hatfield, 518. ‘ 


CONTINUANCE: WITNESS. An application for continuance on the 
ground of absence of a witness, is properly refused, if the adverse 
party will admit that a statement prepared by the party applying 
may be read to the jury as truly setting forth what the witness, if 
present, would swear. 


Evipence. Where it does not appear from anything in the record 
that testimony offered after the close of the evidence was material, 
this court cannot say that the trial court has abused its discretion in 
refusing to open the case in order to Jet in the testimony. Jb. 


DEED: EVIDENCE: PRACTICE. Failure to object to the admission ot 
a deed in evidence concedes its execution but not its legal effect. 
Bartlett v. O’ Donoghue, 563. 


NUNC PRO TUNC ORDERS: CORPORATION. A judgment against a cor- 
poration cannot be corrected nunc pro tunc by striking out the name 
under which the defendant was sued and served with process, and 
substituting another name. Brown v. The Terre Haute & Indianapo- 
lis Railroad Company, 567. 


LosT WRITING: PRACTICE: ORDER OF PROOF. In asuit upon a writ- 
ing alleged to be lost, the court admitted evidence of the contents 
of the writing first, and of its loss afterward; Held, not reversible 
error. Cross v. Williams, 577. 


: NOTICE TO PRODUCE: SECONDARY EVIDENCE. In a suit upon 
a written instrument, the petition alleged that the writing was either 
lost or destroyed or in the possession of the defendant. Held, that 
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this dispensed with the necessity of notice to produce the writing 
as a foundation for the introduction of secondary evidence. Jb. 


ORDER OF ARGUMENT. The order of argument is a matter to be reg- 
ulated by rule of court. Where plaintiff’s counsel, being entitled to 
make the opening address to the jury, declines to do so, it will not 
be error of which the defendant can complain if the court refuses to 
allow his counsel to close. Blewett v. The Wyandotie, Kansas City & 
Northwestern Railroad Company, 583. 


HARMLESS ERROR IN ADMITTING EVIDENCE AND GIVING INSTRUCTIONS: 
When a case is tried by the court below without a jury, the judg- 
ment will not be reversed for error in the admission of irrelevant 
evidence if there is enough relevant evidence in the record to sus- 
tain the finding, and the declarations of law given by the court are 
correct ; nor for error in declaring the law, where it is manifest 
from the record that the judgment is right. Moore v. Mountcastle, 
605. 


Pieapinc. Even if it were necessary that a petition in replevin 
for corn in the stalk should show that the corn had matured, yet a 
failure to do thix could not be taken advantage of after verdict. 
Garth v. Caldwell, 622. 


Reecevin: verpict. Where the plaintiff in replevin has the prop- 
erty in possession, a general verdict in his favor without an assess- 
ment of damages is not an error of which defendant can complain. 


BILL OF EXCEPTIONS. A party intending to appeal presented to the 
judge of the trial court a bill of exceptions which the judge refused to 
sign. ‘To this refusal an exception was taken and another bill of 
exceptions was tendered, wherein was incorporated the former bill. 
The judge signed the second bill. Held, that this did not bring up 
for review the questions designed to be raised by the original bill. 
The exceptor’s remedy, if the trial term had not lapsed, was to 
have the original bill signed by by-standers; if it had iapsed, a pro- 
ceeding by mandamus to compel the judge to sign. Jb. 


APPEAL BOND. See Long v. Dismer, 655. 


PRACTICE, CRIMINAL. 


ASSISTANT TO PROSECUTING ATTORNEY. It is not error to permit an 
attorney assisting the State’s attorney in the prosecution of a crimi- 
nal case to make the opening statement tothe jury. R.S., 2 1908. 
The State v. Stark, 37. 


Certain remarks made by the prosecuting attorney in his closing 
address to the jury. Held, not to have been of such a character as 
to prejudice the defendant, or call for a reversal of the judgment. 


ConDUCT OF JURORS AND BAILIFF IN CHARGE OF JuRY. While it 
is improper for a juror in a criminal case to ask advice of the 
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officer in charge of the jury in relation to the case, and equally im- 
proper for the officer to communicate such inquiry to the prosecut- 
ing attorney, vet if the officer made no response to the juror, and 
itis shown that the defendant was not in any way prejudiced, such 
inquiry of the officer and communication by him to the prosecuting 
attorney will furnish no ground for setting aside a conviction. Jb. 


ALLOCUTION OF THE JUDGE IN CASES NOT CAPITAL. Ona conviction 
of an offense not capital, the omission to enter of record the allocu- 
tion, or formal address of the judge to the prisoner asking him 
if he bas anything to say why sentence should not be pronounced 
against him, is not an error for which the judgment should be re- 
versed. Ib. 


JURORS NOT DISQUALIFIED BY HAVING READ NEWSPAPER REPORTS. A 
person is not disqualified from serving as juror by reason of the 
fact that he has read newspaper accounts of the case, which created 
impressions that would require evidence to remove. The State v. 
Greenwade, 298, 


CouRTS: DISQUALIFICATION OF JUDGE FOR PREJUDICE. Section 1877, 
Revised Statutes, which provides that the judge of any court in 
which any criminal prosecution shall be pending, shall be incompe- 
tent to try the case, it the defendant shall file his affidavit supported 
by the atlidavits of two reputable persons not of kin to or coun- 
sel for him that the judge will not afford him a fair trial, applies 
only to the regular judge. After the defendant has thus disquali- 
fied the regular judge, and the judge of another circuit has been 
called in under section 1881, Revised Statutes, to try the case, he 
cannot be disqualified in the same way. Jb. 


Instructions. If a jury in a criminal case assess against the de- 
fendant a punishment authorized by law for the crime with which 
he is charged, it will be no ground for setting aside the verdict, that 
the court in its instructions under-stated the maximum punishment 
permitted, and authorized the jury to impose other punishments 
not permitted by law. The State v. Gann, 374. 


Opsection to the sufficiency of an indictment can be taken only 
by motion to quash, demurrer or motion in arrest; not, as in civil 
cases, by objecting ore tenus to the introduction of evidence. The 
State v. Risley, 609. 


SraTe’s APPEAL. The State has no right of appeal in a case where, 
on motion made ore tenus to exclude evidence, the trial court holds 
the indictment bad, and on that ground enters judgment for de- 
fendant. Tb. 


PRACTICE IN THE SUPREME COURT. 


PRESUMPTION IN FAVOR OF ACTION OF TRIAL Courts. Where the bill 
of exceptions states that the court made its finding upon the evi- 
dence and after hearing argument, but no evidence is preserved, 
this court will not disturb the finding on the ground that it is un- 
supported by evidence. The presumption will be indulged that the 
evidence was sufficient. Johnson v. Long, 210. 


































758 


INDEX, 





: REFEREE’S REPORT. This court refuses to review the action 
of the trial court upon exceptions to the report of a referee, charg- 
ing that the report did not contain all the evidence taken, and that 
the referee’s conclusions were not supported by the evidence. Ib. 


WHERE an unobjectionable instruction submitted to the jury an 
issue upon which the verdict might properly have been found, the 
judgment will not be reversed because another instruction was 
given which presents a different issue, based only upon evidence 
which, in the opinion of this court, would not have authorized the 
verdict. If it cannot be said that there is absolutely no evidence 
upon which the instruction could be predicated, the judgment must 
stand. Noffsinger v. Bailey, 216. 


WEIGHT OF EvIDENcE. Where there is any evidence to support a 
verdict, this court will not disturb the judgment simply because it 
appears to be against the weight of evidence. Rea v. Ferguson, 225. 


VERITY OF THE TRANSCRIPT. No matter how palpable may be the 
error in an instruction, as it appears in the transcript, this court is 
bound to accept the transcript as true, and to reverse for the error. 
It cannot assume that the error isa mere mistake of the clerk. 
Stegman v. Berryhill, 307. 


OxsectTion to the sufficiency of an affidavit for appeal must be taken 
by motion to dismiss before the case is submitted on its merits. 
After submission this court will not go behind the order granting 
the appeal to determine whether the affidavit is sufficient or whether 
any affidavit whatever was filed. The St. Louis Bridge & Construc- 
tion Company v. The Memphis, Carthage & Northwestern Railroad Com- 
en 664. 


PRESUMPTION. 


PRACTICE IN THE SUPREME COURT: PRESUMPTION IN FAVOR OF ACTION OF 


TRIAL courts. Where the bill of exceptions states that the court 
made its finding upon the evidence and after hearing argument, but 
no evidence is preserved, this court will not distarb the finding on 
the ground that it is unsupported by evidence. The presumption 
will be indulged that the evidence was sufficient. Johnson v. Long, 
210. : 


PRINCIPAL AND AGENT. 


LIABILITY OF UNDISCLOSED PRINCIPAL: ABORTIVE CORPORATION. If 
an agent authorized to execute a promissory note, executes it in 
his own name, whether he discloses his agency or not, his principal 
may be sued on the note, unless it is clear that both parties to the 
note intended that the agent alone should be liable; and parol evi- 
dence is admissible to prove the intent. 

In this case members of a Masonic Lodge which had made an 
abortive attempt to become incorporate, were held liable upon a 
note executed by the officers of the lodge for the purposes of the 
lodge, with the approval of the members. Ferris v. Thaw, 446. 
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2. RATIFICATION OF ACTS OF AGENT. Subsequent ratification is equiya- 
lent to prior authorization of the acts of an agent. No new consid- 
eration is necessary to supportit. Jb. 


PRINCIPAL'S ORDERS, NO EXCUSE FOR AGENT’S CONTEMPT. See Ex Parte 
Brown, 83. 


KNOWLEDGE OF ATTORNEY AS AFFECTING HIS CLIENT. See Ford v. French, 
250 


AVERMENT OF AGENCY IN INDICTMENT FOR EMBEZZLEMENT. See The State 
v. Dodson, 283. 


AFFIDAVIT FOR APPEAL SWORN TO BY AGENT. See Melcher v. Scruggs 
406. 


PRINCIPAL AND SURETY. 


1. CASHIER’Ss BOND: NON-LIABILITY OF SURETIES AFTER RE-ELECTION. 
One H. gave bond as cashier of a savings bank. The bond was silent 
as to the term of his office, and as tothe period for which the sure- 
ties were to be liable thereon. A statute in force at the time made 
the term of the cashier and other officers of such banks “ one year, 
and until their successors are duly elected and qualified.” The 
statute prescribed no qualification for a cashier except that he should 
be a member of the board of directors. A by-law did, however, 
require him to give bond for the faithful performance of his duties. 
H. was re-elected cashier at two successive annual elections, and 
continued to discharge the duties of the office, but gave no new 
bond. During the third year of his cashiership he became defaulter. 
Held, that his sureties were not liable for the defalcation. The bond 
was not in force when it occurred. The Savings Bank of Hannibal 
v. Hunt, 597. a 


2. GUARDIAN’S BOND: SIGNATURE OF SURETY OBTAINED BY MISREPRESENe 
TATION: FORGERY. A surety in a guardian’s bond cannot avoid lia- 
bility by showing that he was induced to sign by a representation 
that a name already on the bond as surety was the genuine signature 
of the party, when in point of fact it was a forgery, unless it be 
further shown that the officers of the probate court or the beneficia- 
ry had notice of the representation and its falsity. The State ex 
rel. Hewitt v. Hewitt, 603. 


8. DURATION OF LIABILITY OF SURETIES ON AN OFFICIAL BOND. The sure- 
ties on the bond of an officer, who by law holds until his successor 
is elected and qualified, remain liable so long as he continues to hold 
the office, though that be beyond the term for which he was elected. 
Long v. Seay, 648. 


PROBATE COURTS. 


See Butler v. Lawson, 227. 





HAVE NO EQUITABLE JURISDICTION. 
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1. SERVICE OF PETITION FOR REVIEW OF JUDGMENT BY DEFAULT ON PUB- 
LICATION: ATTACHMENT. A petition for review of a judgment in 
attachment rendered by a justice of the peace upon publication of 
notice without service of summons or appearance of defendant to 
the action, must be served upon the plaintiff in person. Service 
upon his attorney will not be sufficient. R. S., 22 457,458. Alen 
v. The Singer Manufacturing Company, 326. 


2. SERVICE BY LEAVING AT USUAL PLACE OF ABODE. A return which 
shows that the process was served by being left “at the Hardin 
House, a ” the usual place of abode of the within named 
H. B. A., prior to the time he left this State, and became a non-resi- 
dent,” is not suflicient under a statute which authorizes service by 
leaving the writ at the usual place of abode. Jb. 


3. WARRANT OF ARREST: FUGITIVE FROM JUSTICE: COMPLAINT FOR HIS 
ARREST, MUSTSHOW WHAT. The complaint required by section 5706, 
Revised Statutes, to be filed before a warrant can be issued for the 
arrest of a person asa fugitive from justice from another state, must 
show that he has been guilty of some crime against the laws of that 
state: and this may be either by direct averment, or by stating 
facts which constitute a crime at common law. If there be no di- 
rect averment of acrime, and the facts stated do not constitute one 
at common law, (as, for example, the obtaining money under false 

retenses,) the officer acquires no jurisdiction, and his warrant will 
be void. A statement that the act was committed feloniously and 
against the peace and dignity of the state where it occurred, will 
not be sufficient. The State v. Swope, 399. 


4. SEARCH WARRANT, A PROTECTION TO OFFICER EXECUTING IT, WHEN. 
If a search warrant issued by a justice of the peace be regular upon 
its face, it will protect an officer executing it, though the aflidavit 
upon which it is founded be not in compliance with the statute. 

elcher v. Scruggs, 406. 



















MEASURE OF DAMAGES FOR EXECUTING UNLAWFUL SEARCH WARRANT. 
The damages for taking property under an unlawful search war- 
rant, but without violence, are not to be limited by the yalue of 
the property. ' 







CERTAINTY OF DESCRIPTION OT PAPERS REQUIRED IN A SUBPCENA DUCES 
tecumM. See Ex Parte Brown, 83. ' 









PROMISSORY NOTES, 






Tue instructions given by the circuit court upon the last trial of 
this case being in conformity with the ruling of this court when the 
case was here before? (63 Mo. 33,) the judgment is affirmed. First 
National Bank of Trenton v. Gillilan, 77. 











2. NEGOTIABLE PAPER: INDORSER’S LIABILITY: PAROL EVIDENCE: AGENCY. 
An indorser of a negotiable promissory note cannot escape liability 
to a subsequent indorsee for value and without notice, by showing 
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that his indorsement was not made until after he had received the 
money for which the note was given, and that it was then made for 
the sole purpose of passing title to the indorsee and under a verbal 
agreement with the agent of the latter that the words ‘‘ without 
ag ” should be written over the indorsement. Lewis v. Dun- 
ap, 174. 


JUSTICES’ COURT: NO WRITTEN STATEMENT NECESSARY IN SUITS ON 
NoTEs. In a suit upon a promissory note in a justice’s court, no 
statement of the plaintiffs cause of action need be filed. The 
filing of the note is all that is required, even in cases where it does 
not appear from anything on the instrument how plaintiff’s claim 
arises. Defendant may, if he chooses, before proceeding to trial, 
require plaintiff to make a verbal explanation of this. The Mastin 
Bank v. Hammerslough, 274. 


Ratirication. If the maker of a note payable to A and indorsed 
by Bas surety with the understanding that it is to be discounted 
by A, procures it to be discounted by C instead, B cannot on this 
ground, resist recovery by C or any one claiming under him, if, 
after the discount, with a full knowledge of all the facts, he either 
expressly or impliedly promised to pay the note. Jb. 


NEGOTIABLE PAPER: FRAUD AS A DEFENSE: ORDER OF EVIDENCE. When 
the maker of a negotiable note proves that the instrument had its 
origin in fraud, or was fraudulently putin circulation, it is incum- 
bent upon the holder, before he can recover, to prove that he re- 
ceived it bona fide, before maturity and for value. 

The proper order of proof in such cases is for the plaintiff, after 
defendant has offered his evidence of fraud, to meet it by evidence 
of bona fides on his part. He is not required, however, to prove that 
he had no knowledge of the specific facts whith impeach its original 
validity ; but may make general proof that he received it before 
due, bona fide and for value. It will then be for defendant to prove 
that plaintiff had actual notice of the specific facts; and if he fails 
in this plaintiff must recover. Johnson v. McMurry, 278. 


PROMISSORY NOTE: EFFECT OF A STRANGER TAKING UP ANOTE. If one 
nota party to nor liable upon a note takes it up with his own money, 
the transaction will be deemed a purchase. and not a payment, if 
such was the intention of the parties; and this is the rule, what- 
ever may have been the mode adopted of accomplishing the result. 

In this case one H., who had assumed to pay certain notes secured 
by a deed of trust on real estate, in order*to prevent a foreclosure, 
procured a bank to take up the notes. The arrangement was that 
the bank should take the note of one B. with the real estate notes 
as collateral security. B. accordingly executed his note and sent it 
to the bank. The holder of the real estate notes also sent them to the 
bank accompanied by a draft on H. for the amount due upon them. 
The bank paid the amount, and took the notes; Held, that the 
transaction amounted to a purchase and not toa payment. Swope 


v. Leffingwell, 348 


PAROL PROMISE TO ACCEPT DRAFT. The payee of a draft cannot en- 
force against the drawee a parole promise to accept. R. S. 1879, 2 
537. Flato v. Mulhall, 522. 
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OBLIGATION PAYARLE ON DEMAND: DELAY IN DEMAND CONTEMPLATED 
BY THE CONTRACT: STATUTE OF LIMITATIONS. Where delay in making 
demand is contemplated by the express terms of an obligation pay- 
able on demand, there is no rule of law which requires that the 
demand be made within the statutory period for bringing an action. 
Thus, where an obligation for the payment of money one day after 
date, contained a condition that if the payee should demand pay- 
ment during her natural life, it should be due and payable; but in 
case of her death before any or all of the debt should be paid, it 
should not be paid at all; Held, that a demand made by the payee 
more than ten years after the date of the paper was in time, and 
that an action brought immediately thereafter, wag not barred by 
limitation. Jameson v. Jameson, 640. tT 


PU RCHASE. 


PROMISSORY NOTE: EFFECT OF A STRANGER TAKING UP A NOTE. If one 





not a party to nor liable upon a note takes it up with his own money, 
the transaction will be deemed a purchase and not a payment, if 
such was the intention of the parties; and this is the rule, what- 
ever may have been the mode adopted of accomplishing the result. 

In this case one H., who had assumed to pay certain notes secured 
by a deed of trust on real estate, in order to prevent a foreclosure, 
procured a bank to take up the notes. The arrangement was that 
the bank should take the note of one B. with the real estate notes 
as collateral security. B. accordingly executed his note and sent it to 
the bank. The holder of the real estate notes also sent them to the 
bank accompanied by a draft on H. for the amount due upon them. 
The bank paid the amount, and took the notes; Held, that the 
transaction amounted to a purchase and not toa payment. Swope 
v. Leffingwell, 348. 


QUESTIONS OF LAW AND FACT. 


NEGLIGENCE, WHEN ONE, WHEN THE OTHER. Where the facts are 
disputed, the question of negligence is eminently one for the jury, 
under the instructions of the court; where they are clear and un- 
disputed, it is undoubtedly the province of the court to declare the 
inference from these facts. Beli v. The Hannibal & St. Joseph Rail- 
road Company, 50. 

DEED, WHEN FRAUDULENT AND VOID AS MATTER OF LAW. The court 
cannot declare a conveyance to be fraudulent and void, unless it 
is fraudulent on its face. If the question of its validity depends 
be extrinsic evidence, that evidence must be submitted to a jury. 

ewson v. Tootle, 632. 


i. en RAILROADS. 


rar ial 


SIGNALS AT PUBLIC CROssINGS. The requirement of section 806, Re- 
vised Statutes, that the bell shall be rung or the whistle sounded at 
the approach of a railroad train to the crossing of a public highway, 
is for the bénefit of persons on the highway at or approaching the 
crossing ; failure to comply with the statute will furnish no ground 
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of complaint to a person injured on the track ata distance from 
the highway. 

The statute does not require that these warnings shall be con- 
tinued until the train has passed the crossing, but only until the 
engine has passed. Bell v. The Hannibal & St. Joseph Railroad Com- 
pany, 50. 


MAN ON THE TRACK: ENGINE&ER’S DUTY. An engineer in charge 
of a moving train has a right to assume that persons past the age 
of childhood will heed the usual alarm signals. If after giving 
such signals without effect, he uses such means as in his judgment 
are, in the emergency, most advisable to prevent collision with a 
person standing on the track, he is not chargeable with negligence, 
and the company cannot be held liable for the consequences of a 
collision, although he failed to use other means which were at hand, 
provided he is competent and experienced in his business. 

In this instance the engineer applied the air brakes to the train, 
but did not attempt to reverse the engine. Ib. 


NEGLIGENCE: CONTRIBUTORY NEGLIGENCE. The mere fact that a 
train was moving at a dangerous rate of speed, will not make the 
company liable for injuries to a person run over by the engine, if 
he was himself guilty of contributory negligence. 


FREE RIDER ON FREIGHT TRAIN, TO BE REGARDED AS A PASSENGER, 
WHEN. It seems that a person riding on a freight train on which 
passengers are allowed to be carried, is to be regarded as a passen- 
ger, although he may have boarded the train without the knowl- 
edge or permission of the conductor and paid no fare, if the con- 
ductor, after becoming aware of his presence, permits him to 
remain. Sherman v. The Hannibal & St. Joseph Railroad Company, 62. 


CoMPANY LIABLE FOR TORTS OF SERVANT, WHEN. It is well settled 
that to make the master liable for the tortious act of his servant, 
the act causing injury must have been in the line of the servant’s 
duty and within the scope of his employment. Upon this princi- 
ple, where the conductor had exclusive control of a railroad train 
and of all persons on it, but a brakeman, nevertheless, without the 
knowledge of the conductor, assumed to direct a boy on the train 
to perform acertain service, and in the attempt to comply with the 
order the boy was injured; Held, that the railroad company was 
not liable. Jd. 





: EFFECT OF PLAINTIFF'S YOUTH ON THE RULE OF LIABILITY. 
The youth of a person injured on a railroad train may excuse him 
from concurring negligence, but it cannot supply the place of negli- 
gence on the part of the company, or extend the liability of the 
company for tortious acts of its servants. Jb. 


: INJURY TO PASSENGER ON FREIGHT CAR. If a passenger on a 
freight train is injured while simply riding on a freight car by rea- 
son of an accident to the train, the company will be liable if the 
rule prohibiting passengers from riding elsewhere than in the ca- 
boose is not conspicuously posted as required by law; but it is 
otherwise if the injury is the result of an attempt on his part to 
perform an unauthorized servicg for the company. 1b. 
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PLEDGE OF STOCK: PLEDGEE’S LIABILITY. Section 9, page 301, Wag- 
ner’s Statutes, in relation to railroad companies, provides that 
“no person holding stock in any such company © ° as 
collateral security, shall be personally subject to any liability asa 
stockholder of such company; but the person pledging such stock 
shall be considered as holding the same, and shall be liable as a 
stockholder accordingly.” Held, that this section has no application 
to stock which has not been issued in the usual course of business, 
and, therefore, does not exempt from liability a person holding as 
collateral security unsubscribed stock issued to him by the company. 
Norton, J., dissenting. Griswold v. Seligman, 110. 


ACTION UNDER THE DOUBLE DAMAGE ACT: NEGLIGENCE. The owner 
of cattle killed at a public crossing of a railroad through the negli- 
gence of the company’s servants, cannot recover in an action based 
on the 48rd section of the railroad law; an instruction submitting 
the question of negligence in case the jury should find that the kill- 
ing occurred at such a crossing is, therefore, properly refused, even 
when asked by the defendant. Sullivan v. The Hannibal & St. Jo- 
seph Railroad Company, 195. 


PLEADING NEGLIGENCE. Whatever is the real ground of complaint 
ought to be distinctly stated in the petition. Hence, in an action 
against a railroad company to recover for injuries alleged to have 
been sustained through the company’s negligence, if the negligence 
consisted in having a defective sand-box on the engine and in keep- 
ing a defective frog in the track, the petition should not charge neg- 
ligence in running the cars. Edens v. The Hannibal & St. Joseph 
Railroad Company, 212. 


POWER OF COUNTY COURTS TO SUBSCRIBE sTOCK. The act of March 
23rd, 1861, (Sess. Acts, p. 60,) withdrew the power conferred on the 
county courts by the charter of the Laclede & Fort Scott Railroad 
Company, (Sess. Acts 1859-60 p. 434,) to subscribe to the stock of 
that company without first submitting the question toa vote of the 
people. 

Napton anv Hoven, JJ., dissented, holding that both upon a 
true construction of the statutes in question, and upon the princi- 
le stare decisis, the decision should have been otherwise. A simi- 
ar point was otherwise decided in Smith v. Clark Co., 54 Mo. 58. 
The State ex rel. Barlow v. The Dallas County Court, 329. 


DovuBLE DAMAGES FOR KILLING OF CATTLE BY COMPANY NOT THE 
OWNER OF THE ROAD. A railroad company which operates its trains 
with its own servants and agents over a part of the road of another 
company, under an arrangement with that company, is liable under 
section 809, Revised Statutes 1879, in double damages for the killing, 
by its trains, of cattle which come on the track in consequence of 
the absence of fences. Farley v. The St. Louis, Kansas City & North- 
ern Railway Company, 338. 


PASSENGER ALIGHTING FROM MOVING TRAIN. Whether a railroad 
company which fails to bring its train to a full stop at a station, 
shall be held liable in damages for injuries sustained by a passen- 
ger in attempting to get off, depends upon whether under all the cir- 
cumstances it was prudent for him to make the attempt. Price 
v. The St. Louis, Kansas City & Northern Railway Company, 414. 
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NEGLIGENCE: PLEADING: FAILURE OF PROOF: VARIANCE: RAILROAD. 
Where the plaintiff alleges a specific act of negligence as the ground 
of plaintiff’s action, there can be no recovery for any other act. 
Thus where the specific negligence alleged was the failure of a rail- 
road company to stop its train at plaintiff’s station long enough for 
him to alight; Held, that he could not recover upon proof that the 
injuries for which he sued were sustained by reason of the com- 
pany’s failure to keep the platform lighted. ~ 

But, per Norton, J.,dissenting: In order to avail himself of this 
principle, the defendant must pursue one ot three courses at the 
trial: Ist, Object to the introduction of evidence when offered ; 
or, 2nd, Ask an instruction excluding it from the consideration of 
the jury; or 3rd, File an affidavit stating that he is surprised by 
its introduction, and wherein. Jb. 


DANGEROUS CROSSING: EMPLOYMENT OF FLAGMAN: NEGLIGENCE. 
Railroad companies are not bound to station flagmen at the cross- 
ing of public highways, no matter how dangerous. If the bell is 
rung, or the whistle sounded, as the train approaches the crossing, 
in compliance with section 806, Revised Statutes, a company fulfills 
its whole duty, except, perhaps, in a case where the crossing is of 
such a character that the employment of a flagman is one of the 
common and usual means of warning adopted by prudent railroad 
companies. In such case the omission to employ one might be neg- 
ligence. Welsch v. The Hannibal & St. Joseph Railroad Company, 451. 


DouUBLE DAMAGES FOR INJURY TO stock. A railroad company is not 
liable in double damages, under the 43rd section of the railroad 
law, (R.S., 2 809,) for an injury to stock which does not result from 
direct or actual collision with the engine or cars, as for instance, where 
the animal is killed by the servants of the company in an attempt 
to extricate it from a trestle into which it has fallen. Seibert v. The 
Missouri, Kansas & Texas Railway Company, 565. 


EVIDENCE IN ACTION FOR KILLING stock. In an action against a 
railroad company for killing a cow, there was evidence to show that 
the cow was found beside the defendant’s track, torn and mutilated, 
and that there was blood and cow’s hair on the track near by. Held, 
sufficient to warrant the court in submitting to the jury the ques- 
tion how the animal came to her death. Blewett v. The Wyandotte, 
Kansas City & Northwestern Railway Company, 583. 


DouBLE DAMAGE ACT CONSTRUED. It is not necessary to recovery, 
in an action for the killing of stock founded on the 43rd section of 
the railroad law, (R. 8., 2 809,) to show that three months have 
elapsed since the completion of the road at the place where the 
killing occurred. Jb. 


MECHANIC’S LIEN FOR WORK DONE, ETC., OUTSIDE OF THE STATE. 
There is nothing in the act in relation to mechanic’s liens on 
railroads, (R. S., 2 3200,) restricting the right to a lien to those 
who perform work or furnish materials within the limits of this 
State. If part of a railroad lies within and part without this State, 
alien may be enforced against that part within the State, though 
the work was done or materials furnished on the part without. The 
St. Louis Bridge & Construction Company v. The Memphis, Carthage & 
Northwestern Railroad Company, 664. 
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20. MECHANIC’s LIEN: NEGLECT OF DUTY BY CLERK OF THE CouRT. Fail- 
ure of the clerk of the circuit court to forward to the Secretary of 
State a copy of an account filed for a mechanic’s lien against a 
railroad, as required by section 3203, Revised Statutes, will not de- 
feat the lien. Jb. 


NEGLIGENCE IN CROSSING RAILROAD TRACK. See Purl v. The St. Louis, 
Kansas City & Northern Railway Company, 168. 


FLOODING LAND BY CONSTRUCTION OF RAILROAD. See Munkres v: The 
Kansas City, St. Joseph & Council Bluffs Railroad Company, 514. 


RAPE. 
1. Aw indictment for rape, held sufficient. The State v. Hatfield, 518. 


2. Evipence: practice. Upon trial of an indictment for rape, the 
prosecutrix stated the substance of the vulgar language used by 
defendant in making his assault upon her, and another witness 
stated the exact words. The court refused to compel the prosecut- 
rix to state the exact words. Held, no error. Ib. 


RATIFICATION. 


Acts OF AGENT. Subsequent ratification is equivalent to prior au- 
thorization of the acts of an agent. No new consideration is nec- 
essary to support it. Ferris v. Thaw, 446. 


2. APPOINTMENT OF COUNTY AGENT: RATIFICATION OF VERBAL AP- 
POINTMENT. Though the law may require the appointment of an 
agent for the transaction of county business to be made by order of 
record in the county court, yet a contract made by an agent acting 
under a mere verbal appointment, if subsequently ratified and ap- 

roved by an order of record, will notwithstanding the irregularity, 
be as binding upon the county as if the appointment had been 





, properly made in the first instance. Walker x. Linn County, 650. 


REASONABLE DOUBT. 


AN instruction defined a reasonable doubt to be ‘‘a real, substantial 
and well founded doubt, and not a mere possibility that the de- 
fendant is innocent;’”’ and added that “the testimony of one wit- 
ness, if true, is sufficient to warrant a conviction.”’ Held, no error. 


The State v. Gann, 374. 





RECEIVERS. 


SUIT BY RECEIVER OF AN INSURANCE COMPANY IN HIS OWN NAME. 
Section 32 of the insurance law, (Wag. Stat., p. 774,) confers upon 
the courts, in proceedings instituted against an insurance com- 
pany under that law by the Superintendent of the Insurance De- 
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partment, power to appoint agents or receivers .o take possession of 
the property of the company and to make such orders and decrees 
as may be needful to suspend, restrain or prohibit tle further con- 
tinuance of the business of the company, or for the dissolution of 
the company and the winding up of its affairs. Held, that the gen- 
eral power of making all needful orders for winding up the affairs 
of the company thus conferred included the power to make an order 
authorizing and directing a receiver appointed in such a proceedin 
to bring suit in his own name for the assets of the company ; an 
that a suit sc srought under such an order could be maintained. 
Gill v. Balis, 424. 


RECEIVER’S ALLOWANCE FOR SERVICES. See Morse vy. The Hannibal «& St. 
Joseph Railroad Company, 586. 


RECOGNIZANCE. 


A recognizance given by one in custody under an illegal warrant, is 
involuntary, and cannot be enforced against him or his sureties. 
The State v. Swope, 399. 


RECORD OF DEEDS. 


1, DEED: NOTICE OF TITLE: RAILROAD. A railroad company, under 
an unrecorded license from the owner, surveyed, located and partly 
graded its road across a tract of land, and then suspended work. 
The owner afterward executed a mortgage, which covered the strip 
appropriated by the company, to a person who had no actual notice 
of the company’s rights or of the work done. Held, that he was 
not bound by the license. Masterson v. The West End Narrow Gauge 
Railroad Company, 342. 


bo 


INJUNCTION TO RESTRAIN SALE AS A CLOUD ON PLAINTIFF'S TITLE. 
Where the title to real estate is vested in one as trustee for another, 
but the trust is not a matter of record, but depends upon facts rest- 
ing largely in parol, injunction will lie on behalf ot the beneficiary 
to restrain a sale of the property under an execution against the 
trustee as his individual estate. South Presbyterian Church v. Hintze, 
363. 


REFEREE. 


See Johnson v. Long, 210. 


REPLEVIN. 


1. Crops. Corn in the stalk is the subject of replevin; and this with- 
out regard to whether itis growing, or, having matured, has ceased to 
derive any nourishment from the soil. Garth v. Caldwell, 622. 





: PLEADING. Even if it was necessary that a petition in re- 
plevin for corn in the stalk should show that the corn had matured, 
yet a failure to do this could not be taken advantage of after ver- 
dict. Ib. 
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Verpicr. Where the plaintiff in replevin has the property in pos- 
session, a general verdict in his favor without an assessment of dam- 
ages is not an error of which defendant can complain. 


Jeorarits. Omission to state directly in a petition in replevin that 
the property in controversy isin the possession of defendant, will 
be deemed cured, atleast after verdict, if there is an averment that 
the defendant wrongfully detains it. So, also, if the answer con- 
fesses the fact, though only by implication. Jb. 


ROADS. 


An indictment for obstructing a highway; Held, sufficient. The State 


v. Risley, 609. 


ROBBERY. 


CoNSPIRACY TO ROB: ROBBERY OF WRONG MAN BY MISTAKE. If parties 
enter into a conspiracy to rob one person, and, by mistake, some 
of the conspirators rob another, or assault him with intent to rob 
under the belief that he is the person intended, and one of the con- 
spirators who was not present being subsequently advised of the 
facts, assents to them and participates or acquiesces in the result, 
he becomes equally liable with the others. The State v. Greenwade, 
298. 


CRIMINAL LAW: ATTEMPT TO STEAL? ATTEMPT TO ROB, The defend- 
ants having been convicted of an attempt to commit larceny; Held, 
that the judgment must be reversed, the evidence showing an at- 
tempt to commit robbery rather than larceny. The State v. Craft, 
456. 


ST. LOUIS. 


Sr. LOUIS SCHEME AND CHARTER: SPECIAL TAX BILLS. A special 
tax bill issued under an ordinance approved by the acting mayor 
and city council of St. Louis, on December 29th, 1876, after the city 
council was abolished and the new charter adopted, but before the 
fact was known, is not necessarily void. Adams v. Lindell, 198. 


Sr. LOUIS CITY COLLECTOR’s commissions. An ordinance of the city 
of St. Louis provided that the city collector should receive for his 
services two and one-half per cent on all moneys collected, until 
the amount collected should reach $300,000; three per cent on an 
additional $100,000, and five per cent on all other sums collected 
in each fiscal year, over said amounts. There having been two suc- 
cessive incumbents of the office of city collector during one fiscal 
year; Held,that in determining the rate at which the commissions 
of the latter incumbent were to be computed, the collections made 
by his predecessor should be taken into account. Lemoine v. The 
City of St. Louis, 404 


STREET RAILROADS IN st. Louis. See St. Louis Railroad Company v. 


South St. Louis Railroad Company, 67. 
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ST. LOUIS COUNTY. 


AUDITOR OF ST. LOUIS COUNTY: scHOoLS. It was no part of the duty 


of the auditor of St. Louis county to collect the county and town- 
ship school moneys. Acts 1874, pp. 162, 167, 22 69, 86. 

The sureties in his official bond, therefore, could not be held re- 
sponsible for school moneys collected by him and not accounted for. 
The State to the use of St. Louis County v. Bonner, 387. 


SCHOOLS. 


AUDITOR OF ST. LOUIS COUNTY: SCHOOLS. It was no part of the duty 
of the auditor of St. Louis county to collect the county and town- 
ship school moneys. Acts 1874, pp. 162, 167, 22 69, 86. 
The sureties in his official bond, therefore, could not be held re- 
sponsibel for school moneys collected by him and not accounted for. 
he State to the use of St. Louis County v. Bonner, 387. 


2. ORGANIZATION OF CITIES INTO SCHOOL DISTRICTS: SCHOOL TAXES. The 


fact that the citizens of an incorporated city had once voted down 
a proposition to organize their city into a separate school district 
under chapter 47, General Statutes 1865, page 274, was no legal ob- 
stacle to.its subsequent organization in pursuance of a vote taken 
ata second election; but when so organized the district had no 
power to levy school taxes on lands not lying within the corporate 
limits of the city and not attached to it for school puposes. Ewing 
v. The Board of Education of Jefferson City, 436. 


CouNTY TREASURER: HIS BOND AS CUSTODIAN OF SCHOOL MONEYS. 
The separate bond required by section 42, page 1251, Wagner’s Stat- 
utes, to be given by the county treasurer as custodian of school 
moneys, need not specify those moneys. The condition prescribed 
by section 42 is, that the treasurer “ will faithfully disburse and pay 
over according to law all such funds and moneys as may from time 
to time come into his hands as such treasurer.” The sureties ina 
bond so conditioned will be liable for any school moneys received 
and not accounted for by the treasurer. The State ex rel. Brawford 
v. Cook, 496. 





: TOWNSHIP SCHOOL MONEYS. In an action against a county 
treasurer on his school bond to recover moneys not accounted for, 
he is not entitled to credit for sums paid, on warrants of the county 
clerk, to the clerk of any township in excess of the amount received 
by him for that township. Jb. 


SEARCH WARRANT. 


A PROTECTION TO OFFICER EXECUTING IT, WHEN. If asearch warrant 
issued by a justice of the peace be regular upon its face, it will pro- 
tect an officer executing it, though the affidavit upon which it is 
founded be not in compliance with the statute. Melcher v “Scruggs, 
406. 


MEASURE OF DAMAGES FOR EXECUTING UNLAWFUL SEARCH WARRANT. 


49-72 





| 
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The damages for taking property under an unlawful search war- 
rant, but without violence, are not to be limited by the value of 
the property. 


SEDUCTION. 


ACTION BY FEMALE SERVANT AGAINST MASTER FOR PERSUADING HER 
TO CONSENT TO ILLICIT INTERCOURSE. A master persuaded his female 
servant to have sexual intercourse with his minor son, to whom she 
was at the time engaged to be married. The son afterward refused 
to fulfill his engagement. Held, that these facts afforded the servant 
no ground of action against the master. Jordan v. Hovey, 574. — __ 


SHERIFF. 


LIABILITY FOR ERRONEOUS INFORMATION FURNISHED BY DEPUTY. If 
the attorney for the plaintiff in an execution is misinformed by the 
sheriff ’s deputy as to the place of sale, and for that reason fails to 
attend the sale, and no one is present to protect the plaintifi’s in- 
terest, in consequence of which property sufficient to pay the debt 
is sacrificed and plaintiff gets notiing, the sheriff will be liable to 
the plaintiff for the loss. The Stale ex rel. The Central Type Foundry 


v. Moore, 285. 


MUST POSTPONE SALE TO AVOID SACRIFICING PROPERTY. If a sheriff 
sees that property which he is offering at execution sale is about 
to be sacrificed, and knows that it was the intention of plaintiff’s 
attorney to be present and protect plaintiff’s interest by bidding, 
but sees that the attorney is absent, and knows that his absence is 
owing to erroneous information furnished by his own deputy, he 
should not permit the sale to go on, but should postpone it, and if he 
fails to do so and the property is sacrificed, he will be liable. Jb. 


SHERIFF'S DEED. 


A sheriff’s deed only relates back to the day of sale as to the de- 
fendant in the execution under which the sale is made, his privies 
and strangers purchasing with notice. Ford v. French, 250. 


IN ATTACHMENT CASES. If the affidavit for an attachment is not 
signed by the affiant, the court acquires no jurisdiction, and a sher- 
iff ’s deed based upon a judgment in the case is a nullity. ~ a 

Suerwoop, C. J., and Norton, J., dissent. Hargadine v. Van 


Horn, 370. 


SPECIAL JUDGE. 


See The State v. Dodson, 283; The State v. Greenwade,” 298. 
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SPECIAL TAX BILLS. 


THEIR CONSTITUTIONALITY. See Adams v. Lindell, 198. 


SPECIFIC PERFORMANCE. 


AGREEMENT BETWEEN FATHER AND SON FOR CONVEYANCE IN CON- 
SIDERATION OF SERVICES AND SUPPORT: ABORTIVE WILL. A father 
and son agreed together that if the son would remain with and 
support the father and his wife (the son’s step-mother) during 
their lives and work the farm under the father’s directions, the farm 
should at his death belong to the son. The son, on his part, carried 
out the agreement during a period of seventeen years and until 
both the father and step-mother were dead. The father, for the 
purpose of carrying out the agreement on his part, made and de- 
livered to the son a will devising the farm to him. The will made 
no mention of the testator’s other children, and for that reason was 
void. Held, that the son was entitled to have the agreement en- 
forced against the other children. The failure of the attempt to 
carry it out by will could not be allowed to prejudice his rights. 
Hiatt v. Williams, 214. . 


SPECIFIC PERFORMANCE: EQUITY: WILL. In an action to compel 
specific performance of a contract to convey land, it appeared that 
the land was part of an estate held by the defendant undera will, by 
the terms of which defendant was invested with absolute power of 
disposal over it, but was directed to divide the entire estate equally 
among the testator’s children, of whom plaintiff was one. The de- 
fense was that plaintiff had already received more than her share. 
Held, that evidence in support of this allegation should have been 
received, and if it was established, the decree prayed should only 
be granted upon condition, either that plaintiff refund the excess 
received, or that the excess remain a charge and lien on the land. 
Smith v. Estes, 310. 


STATUTES. 


STATUTES DERIVED FROM OTHER STATES. Where a statute of this 
State is derived from another state, a decision of the supreme court 
of that state construing it, rendered after its adoption here, does not 
carry with it that authoritative force that it would have had if it 
had been rendered before the adoption. Griswold v. Seligman, 110. 


AFTER-ENACTED STATUTE. The prohibition contained in section 2116, 
Revised Statutes, against taxing the Siate with the costs of wit- 
nesses unnecessarily summoned and not examined, applies toa case 
where such costs accrued but were not taxed prior to the enact- 
ment of that section. The State ex rel. Dalton v. Hill, 512. 


ConFLICT OF LAWS: STATUTE LAW OF SISTER STATES: COMMON LAW, 
This court cannot take judicial notice of the statutes of another state; 
neither can it presume that the common law prevails in a state, 
such as Texas, which was never subject to the laws of England. 
Where, therefore, a contract comes in question, the validity of 
which is properly determinable by the law of such a state, if no 
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evidence is offered to show what the law of that state is, resort must 
be had to the law of this state to determine the question. lato v. 
Mulhall. 522. 







STATUTES CONSTRUED. 









Page 938, 7 3, See Municipal Corporation,¢. 
Page 951, ¢ 25, See Millsand Mili Dams, 2,3. 
Page 1033. i |. See Variance, 1. 
Page 1251, 2 42, Ste Schools, 3. 


REVISED STATUTES OF 1879. 


Section 457, See Process, 1. 
Section 453, See Process, 1. 
Section 537, See Promissory Notes, 7. 



























Section 806, See Railroads, 1. GENERAL STATUTES OF 18365. 
Section 309, See Railroads, 12, 16, 18. Ni 

Section 972, See Insurance, 2. Page 274, See Schools, 2. 

Section 973, See Insurance, 2. 

Section 974, See Insurance, 2, | REVISED STATUTES OF 1835. 
Section 184, See Constitutional Law, 1. | ; 

Section 1877, See Courts, 4. | Page 405, See Mills and Mill Dams, 1. 






ACTS OF 1877. 






Section 1881. See Courts, 4. 

Section 19u8, See Practice, Criminal, 1. 

Section 21:6, See Costs, 2. . 

Section 3519, See Practice, 10. | Page 27, 2 25, See Costs, 1, 

Sectiou 35€3, See Practice, 9. | Page 33, See Deed, 9. 

Section 4010, See Witnesses, |. Page 162, 2 69, See Schools, 1. 
Page 167, 2 86, See Schools, 1. 


ACTS OF 1873. 
Page 100, 2 2, See Township Organization. 








WAGNER'S STATUTES OF 1872. 

Page 88, 2 33, See Administration, 15. 
} 
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Page 239, 2 1, See Corporations, 14. 
Page 3ul, 9, See Railroads, 8 
























Page 458, 2 35, See Embezzlement, 1. ACTS OF 1861. 

Page 539, 2 5, See Administration, 15, 

Page 595, @ 36, aan Seed, T. | Page 60, See Railroads, 11. - 

Page 719, 2 4, See Druggist<. : 

Page 719, 6, See ae. ACTS OF 1859-60. 
72, 2 10, Sve Druggists. | 

Pate 74, 32, S2e Recelvers, 1. Page 434, See Railroads, 11. 

Page 903, 2 3, See Damages, 10. 

’ STREET RAILROADS. 





IN ST. LOUIS: PARALLEL LINES. Section 3 of the act of January 16th, 
1860, (Acts 1860, p. 52,) whereby it was enacted that no street rail- 
way should be constructed in the city of St. Louis nearer to a par- 
allel railway than the third parallel street, was not repealed by the 
act of February 15th, 1864, (Acts 1864, p. 446,) nor by the act of 
March 19th, 1866, (Acts 1865-6, p. 283, art. 4, 2 1, clause 51,) nor by 
the act of March 13th, 1867, (Acts 1867, p. 62, art. 4,21,) nor by 
the act of March 4th, 1870, (Acts 180, p. 463, art. 3, 21, cl. 5, 9,16, 
and art. 12, 2 8,) nor by article 10, section 1 of the present charter 
of the city of St. Louis, (R. 8S. 1879, p. 1616). Neither has the mu- 
nicipal assembly of said city the power to repeal said section 3. 
St Louis Railroad Company v. South St. Louis Railroad Company, 67. 





SUBPGENA DUCES TECUM. 


CERTAINTY OF DESCRIPTION OF PAPERS REQUIRED IN SUBPQ@ENA DUCES 
tecum. A subpcena duces tecum to compel the production of tele- 
graphic dispatches should give a reasonably accurate description 
of the papers wanted either by date, title, substance or the subject 
to whic her relate. The following description is not ——— 
certain: Dispatches between Dr. J.C. Nidelet and A. B. Wakefield, 
and William Ladd and J.C. Nidelet, and William Ladd and Dr. 








bo 
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Nidelet, between Warren McChesney and A. B. Wakefield, between 
Warren McChesney and J. C. Nidelet, between the latter and John 
S. Phelps, between A. B. Wakefield and John S. Phelps, between 
the latter and William Ladd, and between Geo. W. Anderson and 
A. B. Wakefield, sent or received by or between any or all of said 
parties within fifteen months last past. Ex Parte Brown, 83. 


TAX. 


CAPE GIRARDEAU CITY CHARTER: TAXATION: MERCHANT'S LICENSE. 
The charter of the city of Cape Girardeau authorized the city to 
levy taxes for railroad purposes upon “all property in the city made 
taxable by the general law of the State for State purposes.” The 
3rd section of the General Statute in relation to merchants’ licenses, 
(Wag. Stat., p. 938,) required that all merchants should pay an ad 
valorem tax, equal to that levied upon real estate, on the highest 
amount of goods in their possession, whether owned by them or 
consigned to them for sale, at any time during a certain named pe- 
riod of the year. Held, that this statute imposed an indirect tax on 
property, and nota mere arbitrary charge for the exercise of a priv- 
ilege; and that the foregoing provision of the charter authorized 
the city to impose a similar tax, the amount of which should be 
~eppemeanae in the same way. The City of Cape Girardeau v. Riley, 


CASE ADJUDGED: TAXATION OF ATTORNEY'S FEES AS COSTS. A city 
ordinance provided that delinquent city taxes should bear inter- 
est at the rate of two per cent per month until paid, and if not 
paid by 2 day named, that fifty per cent should be added as a pen- 
alty, and if suit should be brought and judgment should be recov- 
ered by the city, that there should be taxed as costs against the 
defendant a fee of 325 for the city’s attorney, and in case of appeal 
to the Supreme Court, a further fee of $50; and these fees were to 
be so taxed whether the defendant’s defense was bona fide or frivo- 
lous. It appearing in the present case that the defense was bona fide, 
Held, that the provision of the ordinance in relation to attorney’s 
fees was unreasonable and unnecessary to carrying out the charter, 
and the fees should not be allowed. Jb. 


INJUNCTION AGAINST ILLEGAL TAXATION: PRACTICE. The remedy 
by injunction in the name of the State does not lie against a board 
of education to prevent the collection of a tax levied by the board, 
the validity of which is disputed on the ground that the board has 
no corporate existence, nor to prevent the collection of one which 
has been extended on the tax books and placed in the hands of the 
collector. The remedy in the latter case is injunction in the name 
of the taxpayer against the collector. Ewing v. The Board of Educa- 
tion of Jefferson City, 436. 


SCHOOLS: ORGANIZATION OF CITIES INTO SCHOOL DISTRICTS: SCHOOL 
Taxes. The fact that the citizens of an incorporated city had once 
voted down a proposition to organize their city into a separate school 
district under chapter 47, General Statutes 1865, page 274, was no 
legal obstacle to its subsequent organization in pursuance of a vote 
taken at a second election; but when so organized the district had 
no power to levy school taxes on lands not lying within the corporate 
limits of the city and not attached to it for school purposes. 
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TELEGRAPHIC MESSAGES. 





CoMPULSORY PRODUCTION OF TELEGRAPHIC MESSAGES IN COURT: LIA- 
BILITY OF COMPANY'S AGENT TO PUNISHMENT FOR REFUSAL. Tele- 
graphic messages in the possession of the officers of the company, 
are not privileged communications. No act of Congress puts them 
on the same footing with the mails; and no statute of the State or 
principle of law gives them any different standing from that ocecu- 
pied by any communication made by one through another to a third 
party, with respect to the liability of the confident to be called as a 
witness to produce it or testify to it. The agent of a telegraph com- 
pany may, therefore, be compelled by proper process to produce 
such messages before the grand jury; and no rule of the company 
can excuse him from liability to punishment for refusal so to do. 
Ex Parte Brown, 83. 



















: CERTAINTY OF DFSCRIPTION OF PAPERS REQUIRED IN SUBPCENA 
puces tecuM. A subpcena duces tecum to compel the production of 
telegraphic dispatches should give a reasonably accurate description 
of the papers wanted either by date, title, substance or the subject 
to which they relate. The following description is not sufficiently 
certain: Dispatches between Dr. J. C. Nidelet and A. B. Wakefield, 
and William Ladd and J C. Nidelet, and William Ladd and Dr. 
Nidelet, between Warren McChesney and A. B. Wakefield, between 
Warren McChesney and J. C. Nidelet, between the latter and John 
S. Phelps, between A. B. Wakefield and John S. Phelps, between 
the latter and William Ladd, and between Geo. W. Anderson and 
A. B. Wakefield, sent or received by or between any or all of said 
parties within fifteen months last past. Jb. 


























TENDER. 


CONTRACT OF PERSON OF UNSOUND MIND. An exchange of property 
made by a person of mind so unsound, that the want of mental ca- 
pacity is apparent to any one of ordinary prudence and observation 
conversing with him, is of no validity. A guardian subsequently 
appointed may recover the property of the insane person without 
tendering back that received by him in the exchange. Halley v. 
Troester, 73. 


THREATS. 


EvipEence or. See The State v. Stark, 37. 


TORTS. 


RULE AS TO MASTER’S LIABILITY FOR SERVANT’s TORTS. See Sherman v. 
The Hannibal & St. Joseph Railroad Company, 62. 


TOWNSHIP BONDS. 


1. CoNPLICTING DECISIONS OF STATE AND FEDERAL COURTS: COMPROMISE 
or BoNDs. Notwithstanding this court holds the act of March 23rd, 











bo 
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1868, authorizing the issue of township bonds, unconstitutional, 
and bonds issued thereunder, void, yet since the courts of the 
United States hold the contrary, such bonds cannot be deemed such 
absolute nullities as not to be the subject of compromise. The State 
ex rel. Stamper v. Holladay, 499. 


PoWER TO COMPROMISE UNDER ACT OF 1877, The act of April 12th, 
1877, (Sess. Acts, p. 197,) providing for the compromise, pur- 
chase or redemption of municipal indebtedness, while it could not 
be construed to authorize the compromise of bonds issued without 
any color of authority, and manifestly creating no debt or obligation 
which the municipality is bound to pay either in law or equity, will 
not, on the other hand, be limited to unquestionable claims, but 
will be construed to include bonds in respect to whose validity 
courts of co-ordinate jurisdiction differ, such as the township bonds 
issued under the act of 1868. Ib. 


TOWNSHIP ORGANIZATION. 


Dury OF TOWNSHIP TRUSTEE. Under the township organization law, 
(Acts 1873, p. 100, 2 2,) the township trustee was but the ministerial 
ofticer of the township board of directors, and as such, he was 
bound to pay any warrant legally drawn by the board, if he had 
funds in his handsfor the purpose. The State ez rel. Jordon v. Haynes, 
377. 


PoWER OF TOWNSHIP TO BUILD PUBLIC HALL. The township had 
power under that law to purchase a site and erect upon it a hall in 
which to transact its corporate business. Ib. 


THIS POWER VESTED IN THE BOARD. The power of selecting a site 
and erecting a township hall thereon, was vested in the board of 
directors, and not in the citizens of the township assembled en 
masse. Ib. 


TRESPASS. 


TRESPASS BY MINING: LEASE. It is no defense to an action for 
mining and taking coal from under plaintiff’s land, that the defend- 
ant has made payment for the coal toa person who hada mining 
lease upon the land, but had never entered nor done any work under 
the lease. Austin v. The Huntsville Coal & Mining Company, 535. 


OUTSTANDING LEASE, WHEN NO DEFENSE IN TRESPASS. An action 
will lie for an injury to the possession of land, notwithstanding 
there is outstanding an unexpired lease granted by the plaintiff, in 
the action, provided there is no one in possession under the lease. 


Under the same circumstances an action will lie for in- 
jury to the freehold caused by mining. Jb. 





MEASURE OF DAMAGES: ToRT. In an action for wrongfully mining 
and taking coal, if it appears that the defendant’s act was not will- 
ful or grossly negligent, the true measure of damages for the coal 
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taken is its value at the mouth of the shaft, less the cost of severing 
it from the freehold and delivering it at the mouth. 


TRESPASS BY THE POLICE. See The State ex rel. The Attorney General v. 
France, 41. 


TRUSTS AND TRUSTEES. 


PARTIES: TRUSTS: PRACTICE: ADMINISTRATION. Where a misap- 
propriated trust fund consists in part of personal property, both the 
administrator and the heirs of a deceased beneficiary are necessary 
and proper parties to an actidn to recover it. Butler v. Lawson, 227. 





: : Where a misappropriated trust fund con- 
sists in part of real and in part of personal property, the heirs and 
the Mod representatives of all the beneficiaries may sue jointly to 
recover the whole in one action. Jb. 


STATUTE OF LIMITATIONS: TRUSTS. An action against a delinquent 
trustee who has left the state of his residence, and come into this 
State, and here studiously concealed his whereabouts, will not be 
barred by the lapse of a great length of time, (in this case, forty 
years,) provided it is commenced within the period limited by stat- 
ute after his whereabouts became known to the beneficiaries. b. 


: TRUSTEE’S POSSESSION NOT ADVERSE, UNTIL, ETC. Where a trus- 
tee purchases property with trust funds, though in his own name, his 


ka ee will be deemed the possession of the beneficiaries until 
e does some unequivocal act denying their right; till then the 
statute of limitations does not begin to run against them. Jb. 


DEVISE TO TRUSTEE FOR SUPPORT OF DEVISOR’S BROTHER! DISCRETION 
IN TRUSTEE AS TO AMOUNT OF ALLOWANCE: TRUSTEE’S LIEN FOR AD- 
vances. A testatrix devised her entire estate, consisting of realty, 
to a trustee with full power of sale. After directing what use the 
trustee should make of one-third of the estate, the will declared: 
“* Fourth, Out of the proceeds, interest, rents, income or profits of 
the balance of my estate, my trustee shall, from time to time, pay 
over to my brother, J. W. R., such sum or sums of money as my 
brother may reed for his support. Not knowing how much may be 
necessary for that purpose, I leave the amount entirely to the dis- 
cretion of my said trustee, with the understanding that the aggre- 
gate shall not exceed the remaining two-thirds of the proceeds of 
my said estate, except in case the preceding clause of this, my last 
will and testament in favor of the children of my deceased sister, 
should become void: for in that case my said trustee may also em- 
ploy that one-third for the support of my brother, should my said 
trustee deem it proper and expedient to do so.” Held, that the trus- 
tee was not limited to the income for the support of J. W. R., but 
might if he saw fit, use the corpus of two-thirds of the estate; 
and that his discretion as to the amount, within the limit named, 
was absolute, and not to be controlled by any court. Held, also, 
that the trustee was entitled to a lien upon J. W. R.’s two-thirds in- 
terest for such sums as he advanced to J. W. R. before the property 
of the estate could be sold. Haydel v. Hurck, 253. 
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MARRIED WOMAN’S TRUST ESTATE: WAIVER OF IRREGULARITY IN 
APPEARANCE. If a married woman’s trustee receives the proceeds 
of land sold under a decree of court, and there is no evidence that 
he has failed to comply with his trust, neither she nor her heirs can 
avoid the sale on the ground that in the proceeding, which resulted 
in the decree, she appeared by attorney and not by next friend. 
Mercier v. The West Kansas City Land Company, 473. 













VARIANCE. 


Ir there be a discrepancy between a note offered in evidence and the 
one declared on in the petition, and defendants are misled thereby, 
they should take advantage of the variance by affidavit as provided 
by Wagner’s Statutes, page 1033, 2 1. Ferris v. Thaw, 446. 










VENUE. 








Or inpictment. See Ex Parte Slater, 102. 







VERDICT. 






INTERPLEA IN ATTACHMENT: VERDICT. Upon the trial of an interplea 
in attachment, the verdict must be responsive to the issue pre- 
sented, viz: whether the property attached was the property of the 
interpleader. A mere money verdict in favor of the interpleader 
will not do, even where the property has been sold and the proceeds 
are in the hands of the sheriff. Hewson v. Tootle, 632. 













WAIVER. 





CONTRACT: ACCEPTANCE, NO WAIVER WITHOUT KNOWLEDGE. Mere ac- 

ceptance of, and payment for a bridge built under contract, does 
not waive any defect in the work, of which the acceptor is at the 
time ignorant. There must be both knowledge and acquiescence to 
constitute waiver; and it devolves upon the contractor to show such 
knowledge. Johnson County v. Lowe, 637. 



















OF IRREGULARITY IN APPEARANCE. See Mercier v. The West Kansas 


City Land Company, 473. 










WATER AND WATER COURSES. 






RAILROAD FLOODING ADJOINING LANDS BY CONSTRUCTION OF ITS ROAD: 
SURFACE WATER: WATER couRSE. A railroad company whose road 
was built upon a right of way granted to the company by the 
proprietor for that purpose, so constructed its road-bed and ditches 
as to collect and discharge water upon adjacent lands of the latter. 
In an action against the company to recover for the damages thus 
sustained, the evidence was conflicting as to whether the water was 
that of a running stream or natural water course, or whether it was 
simply surface water. The trial court, after instructing the jury as 
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to what constitutes surface water and what a stream or water course, 
further instructed them in substance, as follows: 1. That if the 
water was surface water the company was not liable, provided its 
road-bed and ditches were constructed with reasonable care and 
skill with reference to the use of the same for railroad purposes. 
The company was not bound to make ditches to protect plaintiff’s 
land from injury from surface water. 2. But if the water was that 
of astream or natural water course, and it was diverted from its 
natural channel, the company was liable ; ss however, that 
plaintiff could not recover for damages which he might have averted 
at comparatively small cost. The company was bound to make suf- 
ficient ditches and passages to conduct the water away and prevent 
it from injuring plaintiff ; but if it did not do so, it was the duty of 
sey od to use all reasonable means to avert and avoid injury 

the construction of ditches and levees himself within a reasona- 
ble time, if the same could be done at a reasonable amount of labor 
and expense. On appeal by the company from a verdict and judg- 
ment for plaintiff; Held, that the company had no right to 
complain of these instructions. But see Shane v. K. C., St. Joseph & 
Council Bluffs R. R. Co., 71 Mo. 237; McCormick v. same, 70 Mo. 359. 
Munkres . The Kansas City, St. Joseph & Council Bluffs Railroad Com- 


pany, 514. 


WILLS. 


AGREEMENT BETWEEN FATHER AND SON FOR CONVEYANCE IN CONSID- 
ERATION OF SERVICES AND SUPPORT: SPECIFIC PERFORMANCE. A father 
and son agreed together that if the son would remain with and sup- 
port the father and his wife ‘the son’s step-mother) during their 
lives and work the farm under the father’s directions, the farm 
should at his death belong to the son. The son, on his part, carried 
out the agreement during a period of seventeen years and until 
both the father and step-mother were dead. The father, for the 
purpose of carrying out the agreement on his part, made and de- 
livered to the son a will devising the farm to him. The will made 
no mention of the testator’s other children, and for that reason was 
void. Held, that the son was entitled to have the agreement en- 
forced against the other children. The failure of the attempt to 
carry it out by will could not be allowed to prejudice his rights. 
Hiatt v. Williams, 214. 


DEVISE TO TRUSTEE FOR SUPPORT OF DEVISOR’S BROTHER: DISCRETION 
IN TRUSTEE AS TO AMOUNT OF ALLOWANCE: TRUSTEE’S LIEN FOR AD- 
vances. A testatrix devised her entire estate, consisting of realty, 
to a trustee with full power of sale. After directing what use the 
trustee should make of one-thind of the estate, the will declared : 
** Fourth, Out of the proceeds, interest, rents, income or profits of 
the balance of my estate, my trustee shall, from time to time, pay 
over to my brother, J. W. R., such sum or sums of money as my 
brother may need for his support. Not knowing how much may 
be necessary for that purpose, I leave the amount entirely to the 
discretion of my said trustee, with the understanding that the aggre- 
gate shall not exceed the remaining two-tnirds of the proceeds of 
my said estate, except in case the preceding clause of this, my last 
will and testament in favor of the children of my deceased sister, 
should become void ; forin that case my said trustee may also em- 
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ploy the one-third for the support of my brother, should my said 
trustee deem it proper and expedient to do so.”’ Held, that the trus- 
tee was not limited to the income for the support of J W. R, but 
might if he saw fit, use the corpus of two-thirds of the estate; and 
that his discretion as to the amount, within the limit named, was 
absolute, and not to be controlled by any court. Held, also, that the 
trustee was entitled to a lien upon J. W. R.’s two-thirds interest for 
such sums as he advanced to J. W R. before the property of the 
estate could be sold. Haydel v. Hurck, 253. 


PROBATE OF WILL. Probate of a will can only be granted by the 
court. Proof may be taken by the clerk ora judge of the court, 
but subject to confirmation or rejection by the court. Unless there 
is a confirmation, appropriately evidenced by an order to that effect, 
the will is not probated. Smith v. Estes, 310. 


SPECIFIC PERFORMANCE: EQUITY: WILL. In an action to compel spe- 
cific performance of a contract to convey land, it appeared that the 
land was part of an estate held by the defendant under will, by the 
terms of which defendant was invested with absolute power of dis- 
posal over it, but was directed to divide the entire estate equally 
among the testator’s children, of whom plaintiff was one. The de- 
fense was that plaintiff had already received more than her share. 
Held, that evidence in support of this allegation should have been 
received, and if it was established, the decree prayed should only 
be granted upon condition, either that plaintiff refund the excess 
— or that the excess remain a charge and lien on the land. 


WILL: PERSONAL CHARGE ON DEVISEE FOR LIFE: DEVISE OF “‘ WHAT 
REMAINS” AFTER LIFE ESTATE. A testator by his will appointed his 
wife executrix of his estate. willed that all his just debts be paid, 
and that his wife raise his children as she might think proper, and 
bequeathed to her “ all my (his) estate, both real and personal, dur- 
ing her natural life or widowhood, and what then remains to be 
equally divided among my (his) children.” Held, that the clauses 
reliting to the payment of debts and the rearing of the children 
imposed no personal charge upon the wife, so as to afford an oppor- 
tunity for the application of the rule that, when a will imposes a 
charge on the person of a devisee, it creates a fee; neither do the 
words “ what then remains” imply a power of disposition of the 
real estate, annexed to the life estate devised to the wife; they are 
to be limited to the personalty. The wife’s interest in the realty, 
therefore, was a simple life estate. Foote v. Sanders, 616. 


WITNESSES. 


HEIRS OF PARTY TO DEED AS WITNESSES, OTHER PARTY BEING DEAD. 
The children of the grantee in a deed, who by reason of their heir- 
ship become plaintiffs in a suit against the legal representatives of 
the grantor, are not disqualified by the fact that the grantor is dead, 
from testifying in relation to the execution of the deed. They are 
not original parties to the cause of action, and hence are not within 
the restrictions of section 4010, Revised Statutes, in relation to wit- 
nesses. Martin v. Jones, 23. 
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WITNESS: ONE PARTY TO A CONTRACT DEAD. When the maker of a 
note is dead, the payee is not a competent witness, on his own be- 
half, to prove payments made by the deceased. Goddard v. William- 
son’s Administrator, 131. 


ATTACHMENT FOR WITNESSES. A court commits no error in refusin 
to issue an attachment for witnesses, where it appears that if mes 
it could not be served during the term, nor in refusing to await ser- 
vice of an attachment when the witness is too sick to be brought 
into court, nor where, by consent of opposing counsel, a statement 
of what the witness, if present, would swear to is read to the jury 
as his testimony. The State v. Hatfield, 518. 


CoNTINUANCE: witness. An application for continuance on the 
ground of absence of a witness, is properly refused, if the adverse 
party will admit that a statement prepared by the party applyin 

may be read to the jury as truly setting forth what the witness, i 

present, would swear. 









RULES FOR THE GOVERNMENT 





OF THE 


SUPREME COURT OF MISSOURI, 


ADOPTED AT THE APRIL TERM, 1877. 










Chief Justice, his duty. 
Rute 1. The Chief Justice shall superintend matters 


of order in the court room. 


Motion to pe written, signed and filed. 
Rute 2. All motions in a cause shall be in writing, 


signed by counsel and filed of record. 







Argument of motions. 

Rute 3. No motion shall be argued unless by the 
direction of the court. 
Taking record from clerk’s office. 

Rute 4. No member of the bar shall be permitted to 
take a record from the clerk’s office without the written 


permission of some judge of the court. 









Diminution of record, suggestion after joinder in error. 
Rute 5. No suggestion of diminution of record in 

civil cases will be entertained by the court after joinder in 

error, except by consent of parties. 

Application for certiorari. 

Rute 6. Whenever a certiorari may be applied for, 
there shall be an affidavit of the defect in the transcript 
which it 1s designed to supply, and at least twerty-four 
hours’ notice shall be given to the adverse party or his at- 
torney previous to the making of the application. 
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Notices cf writs of error. 

Rute 7. All notices of writs of error, with the ac- 
ceptance, waiver or return of service indorsed thereon, 
shall be filed with the clerk of this court, and be by him 
attached to the transcript in the cause, and shall be the 
only evidence that such notice has been given. 

Reviewing instructions. 

Rute 8. In actions at law it shall not be necessary, 
for the purpose of reviewing in the Supreme Court the 
action of any circuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing 
instructions, that the whole of the testimony given or ex- 
cluded at the trial in the court of first instance be embodie.i 
in the bill of exceptions, but it shall be sufficient for the 
purpose of such review that the bill of exceptions state 
that “ evidence tending to prove” a particular fact or issue 
was given, and that an exception was saved to the giving 
or refusal of the instructions founded on it. 

Bill of exceptions—whether there was evidence tending to prove an issue. 

Rute 9. If the opposite party shall contend that there 
was no evidence tending to prove a fact or issue, and the 
court of first instance shall be of opinion that there was 
such evidence, it shall be the duty of the court to allow 
the bill of exceptions in the form stated in the last preced- 
ing rule, and then the other party shall be at liberty to set 
out in a bill of exceptions, to be prepared by him, the 
whole of the testimony supposed to be applicable to such 
fact or issue, and to except to the opinion of the court that 
the same tends to prove such fact or issue. 

Bill of exceptions— whether there was evidence tending to prove an issue. 

Rute 10. If the court of first instance shall be of 
opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
fact or issue, and except to the opinion of the court that 
it does not so tend, which bill of exceptions shall be allowed 
by the court by which the cause is tried. 
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Exceptions to admission or exclusion of evidence. 

Rute 11. When an exception is saved to the aamis- 
sion or exclusion of any evidence, or the allowance or dis- 
allowance of any question, the question itself shall be 
stated in the bill of exceptions, or the substance of the 
evidence shall be fully stated. 

Bill of exceptions in equity cases. 

Rue 12. In eases of equitable jurisdiction the whole 
of the evidence shall be embodied in the bill of exceptions, 
unless the parties shall agree upon an abbreviated state- 
ment thereof. 

Rule as to making out transcripts. 

Rute 13. The clerks of the several circuit courts and 
other courts of first instance, before which a trial of any 
cause is had in which an appeal is taken or writ of error 
is sued out, shall not, (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause,) in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (e. g.) “ summons is- 
sued October 2, 1871, executed October 5, 1871,” and if any 
pleading be amended, the clerk in making out transcripts 
will treat the last amended pleading as the only one of that 
order in the cause, and will refrain from setting out any 
abandoned pleading as part of the record, unless it be made 
such by a bill of exceptions; and no clerk shall insert in 
the transcript any matter touching the organization of the 
court, or any mention of any continuance, motion or affi- 
davit in the cause, unless the same be specially called for 
by the bill of exceptions. 


Presumptions in support of bills of exceptions. 
Rute 14. The only purpose of a statement, in a bill of 


exceptions, that it sets out all the evidence ina cause, being 
that the Supreme Court may have before it the same mat- 
ter which was decided by the court of first instance, it shall 
be presumed as a matter of fact in all bills of exceptions, 
for the future, that they contain all the evidence applicable 
to any particular ruling to which exception is saved. 
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Abstracts to be filed. 
Rute 15. In all civil cases the appellant or plaintiff 


in error shall file in this court, on or betore the day next 
preceding the day on which the cause is docketed for hear- 
ing, seven copies of an abstract or abridgment of the record 
in said cause, setting forth so much thereof as is necessary 
to a full understanding of all the questions presented to 
this court for decision. The appellant or plaintiff in error 
shall also deliver a copy of said extract to the attorney of 
the appellee or the defendant in error, ten days before the 
day on which the cause is docketed for hearing, and if the 
counsel for the appellee or defendant in error shall deem 
the abstract of the appellant or plaintiff in error imperfect 
or unfair, he may within eight days after receiving the 
same, deliver to the counsel of the appellant or plaintiff in 
error one copy, and to the clerk of this court seven copies 
of such further or additional abstract as he shall deem nec- 
essary to a full understanding of the questions presented 
to this court for decision, and hereafter the evidence ot the 


service of such abstracts shall be filed with the same. 
Briefs to be filed. 
Rute 16. It shall be the duty of counsel in all cases 


to file with the clerk, on the day next preceding the day 
on which the cause is docketed for hearing, seven copies 
of a brief which shall contain a clear aud concise state- 
ment of the matters in issue, and a further statement, in 
numerical order, of the points or legal propositions intended 
to be relied on in argument, accompanied by a citation 
of authorities supporting each proposition. To this may 
be added such argument as counsel may desire to make in 


writing; all of which shall be signed by counsel. 


Citing authorities in briefs. 
Rute 17. In citing authorities, in support of any 


proposition, it shall the duty of the counsel to give the 
names of the parties to any case cited from any report of 
the adjudged cases, as well as the number of the volume 
and the page where the same will be found; and when ref- 
erence is made to a passage in any elementary work or 
treatise, the number of the edition, the volume, the chapter, 
section, paging and side paging shall be set forth. 
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Appellant’s brief to allege errors complained of. 

Rute 18. The brief filed on behalf of the appellant 
or plaintiff in error shall distinctly and separately allege 
the errors committed by the inferior court, and no refer- 
ence will be permitted at the argument to errors not thus 
specified, unless for good cause shown the court shall other- 
wise direct. 

Failure to comply with rules 15 and 16, 

Rute 19. If any appellant or plaintiff in error, in 
any civil cause, shall fail to comply with rules numbered 
15 and 16, the court, when the cause is called for hearing, 
will dismiss the appeal or writ of error; or at the option 
of respondent or defendant in error, continue the cause at 
the costs of the party in default. 

Agreed cases. 

Rute 20. Parties may, in the courts of first instance, 
agree upon any statement of the cause of action, the de- 
fense and the evidence, together with the rulings of the 
court thereupon and the exceptions saved to any ruling, 
which may intelligibly present to the Supreme Court, or 
any appellate court, the matters intended to be reviewed; 
and this statement, with a certificate by the judge before 
whom the cause was tried, that the same is a substantial 
history of what occurred at the trial of the cause, shall be 
treated as the record iv all appellate courts, and the judg- 
ment rendered in the court of first instance shall be affirmed 
or reversed according to the opinion entertained by the Su- 
preme Court respecting the same. 

Motion for rehearing. 

tvLE 21. Motions for a rehearing must be accompa- 
nied by a brief statement of the reasons for a reconsidera- 
tion of the cause, and must be founded on papers showing 
clearly that some question decisive of the case, and duly 
submitted by counsel, has been overlooked by the court, 
or that the decision is in conflict with an express statute, 
or with a controlling decision to which the attention of the 
court was not called through the neglect or inadvertence of 
counsel. Such motion must be filed within ten days after 
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the opinion of the court shall be delivered, and notice of 
the filing thereof must be served on the opposite counsel, 
but no motion for a rehearing shall be filed after the final 
adjournment of the court. 

Motion for affirmance. 

Rute 22. On motion for affirmance under section 49, 
article 13, chapter 110, Wagner’s Statutes, the mere fact 
that the appellant has on file, or presents a copy of the 
transcript at the time such motion is made, shall not of 
itself be deemed “ good cause”’ within the meaning of said 
section, 

Former rules rescinded. 

Rute 23. All rules not included in the foregoing 

enumeration are hereby rescinded 
\DDITIONAL RULES. 

Rute 24. No wnt of error from this court to the 
court of appeals can be issued by the clerk of this court 
in vacation. All applications in term time for writs of error 
to the court of appeals, shall be accompanied by an afli- 
davit of the attorney of record that the cause in which such 
writ of error is sued out, is one of which this court has 
appellant jurisdiction under section 12, of article 6 of the 
constitution; and such afiidavit shall state the facts con- 
ferring such jurisdiction, and thereupon the clerk shail 
issue such writ. (Adopted at the April term, 1878.) 

Rute 25. That hereafter, in no case will extension of 
time for filing statements, abstracts and briefs be granted, 
except upon aflidavit showing satisfactory cause. (Adopted 
at the October term, 1878.) 


Rute 26. A party, in any cause, filing a motion either 
to dismiss an appeal or writ of error, or to affirm the judg- 
ment, shall first notify the adverse party or his attorney 
of record, at least twenty-four hours before making the 
motion, by telegram, by letter or by written notice, and 
shall, on filing such motion, satisfy the court that such 
notice has been given. (Adopted at the October term, 1879.) 











